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Joel Cohen, Esq.

Stroock & Stroock & Lavan LLP
180 Maiden Lane

New York, New York 10038-4982
Telephone: (212) 806-5400
Facsimile: (212) 806-6606

Email; jeohen@stroock.com

Attorneys for Barbara Kotlikoff Harman

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES INVESTOR PROTECTION Adv. Pro. No. 08-01789 (BRL)
CORPORATION,

Plaintiff, SIPA Liquidation

v, OBJECTION TO TRUSTEE’S
DETERMINATION

BERNARD L. MADOFF INVESTMENT OF CLLAIM
SECURITIES LLC,

Defendant.

Barbara Kotlikoff Harman hereby objects to the Notice of Trustee’s Determination of

Claim dated May 19, 2010 (the “Determination Letter”) and states as follows:
BACKGROUND

1. Barbara Kotlikoff Harman is a “customer” of BLMIS, as defined by the Securities
Investor Protection Act (“SIPA”). See 15 U.S.C. § 78/1(2).

2. On or about April 6, 1990, Barbara Kotlikoff Harman established an account with
Bernard L. Madoff Investment Securities, LLC (“BLMIS™), bearing the account number 1-
HO0008 (the “Initial Account™) with a deposit of approximately $80,000.

3. From the creation of the Initial Account until June of 1997, BLMIS provided
regular updates on the status of the Initial Account, including monthly statements, trade

confirmations, and quarterly portfolio management reports.
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4. On or about June 9, 1997, BLMIS informed Barbara Kotlikoff Harman that
BLMIS wished to transfer the entirety of the contents of the Initial Account (the “Account
Transfer”) into a new BLMIS account, so as to facilitate a different investment strategy. This
transfer was approved, and a new BLMIS account bearing the account number 1-H0099 (the
“Account™) was created.

5. As of the time of the Account Transfer, BLMIS reported that the Initial Account
contained a total of on or around $273,398.74.

6. From the creation of the Account until December of 2008, BLMIS provided
regular updates on the status of the Account, including monthly statements, trade confirmations,
and quarterly portfolio management reports.

7. Toby Harman, Barbara Kotlikoff Harman’s mother-in-law, died in June of 1998,
At the time she died, Toby Harman was a customer of BLMIS. After the death of Toby Harman,
her BLMIS account was transferred into an account entitled “The Estate of Toby Harman” and
then subsequently info an account bearing the account number 1-H0130 entitled “The Toby
Harman Trust” (the “Toby Harman Account”).

8. Harry J. Harman, Barbara Kotlikoff Harman’s father-in-law, died in March of
2003. At the time he died, Harry J. Harman was a customer of BLMIS. After the death of Harry
J. Harman, his BLMIS account was transferred into an account bearing the account number 1-
HO0150 entitled “The Estate of Harry J. Harman” (the “Harry J. Harman Account™),

9. The wills of both Toby Harman and Harry J. Harman passed through probate,
and, after the death of Harry J. Harman, the assets of both Toby Harman and Harry J. Harman
were divided equally between Laurence Harman, the husband of Barbara Kotlikoff Harman, and

Robert E. Harman, Laurence Harman’s brother,
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10.  Thus, it was legally established that Laurence Harman would receive
approximately $421,188.41 of the value held in the Toby Harman Account (the “Toby Harman
Bequest™) and approximately $351,746.18 of the value held in the Harry J. Harman Account (the
“Harry J. Harman Bequest).

11.  Rather than take the money due to Laurence Harman in cash, Laurence Harman
and Barbara Kotlikoff Harman decided to have both the Toby Harman Bequest and the Harry J.
Harman Bequest directly transferred into the Account (each of which is a “Bequest Transfer”
and, collectively, the “Bequest Transfers”).

12.  The final update regarding the Account sent by BLMIS was a monthly statement
dated November 30, 2008 (the “Final Customer Statement”). See Exh, A,

13.  The Final Customer Statement reflects that the Account contained securities with
a market value of $1,802,563.77. See Exh. A.

14, OnDecember 15, 2008, this SIPA liquidation proceeding was commenced and
Irving H. Picard, Esq., was appointed as trustee (the “Trustee™). See Dec. 15, 2008 Order
(Docket No. 1).

15.  On December 23, 2008, this Court issued an Order (the “December 23, 2008
Order”) setting a bar date for all claims against BLMIS, including all claims from BLMIS
customers. See Dec. 23, 2008 Order (Docket No. 12).

16, OnJanuary 30, 2009, Barbara Kotlikoff Harman timely filed a claim in the
amount of $1,802,563.77 for the securities in the Account that were reflected in the Final
Customer Statement (the “Customer Claim™). See Exh. A.

17.  The December 23, 2008 Order required that, if the Trustee disagreed with any

claims filed by BLMIS customers, the Trustee must “notify such claimant by mail of his
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determination that the claim is disallowed, in whole or in part, and the reason therefor[.]” See
Dec. 23, 2008 Order (Docket No. 12).

18.  OnMarch 1, 2010, this Court issued a decision approving the Trustee’s method
for calculating the “net equity” owed to each BLMIS customer by reference only to “the amount
of cash deposited by the customer into his BLMIS customer account less any amounts already
withdrawn by him (the ‘Net Investment Method’).” See Mar. 1, 2010 Mem. Decision at 5-6; see
also 15 U.8.C. § 78111(11) (definition of “net equity™). In so deciding, this Court rejected the
“Final Customer Statements” method of calculating “net equity” based on “the amounts reflected
on customers’ November 30™ Statements[.]” See Mar, 1, 2010 Mem. Decision at 5-6.

19.  On March 8, 2010, this Court issued an order adopting the “Net Investment
Method” as “the proper interpretation and application of net equity” and expunging certain
objections to the Trustee’s determinations of customer claims “insofar as those objections are
based upon the Final Customer Statements rather than the Net Investment Method to determine
Net Equity].]” Mar, 8, 2010 Order (Docket No. 2020) (the “Net Equity Order™).

20.  On March 8, 2010, this Court certified the Net Equity Order for immediate appeal
to the United States Court of Appeals, “because this proceeding involves a matter of public
importance, and an immediate appeal may materially advance the progress of this proceeding.”
Mar. 8, 2010 Order (Docket No. 2022).

21. A final resolution on the definition of “net equity” is pending.

22, OnMay 19, 2010, the Trustee issued a Notice of Trustee’s Determination of
Claim (the “Trustee’s Determination”), rejecting the Customer Claim for two apparent reasons:
(1) no securities had been purchased by BLMIS on behalf of the Account (contrary to the

monthly statements, trade confirmations, and quarterly portfolio management reports regularly
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sent by BLMIS); and (2) more funds had been withdrawn from the Account than were deposited
init. See Exh. B.
GROUNDS FOR OBJECTION
L. The Trustee Breached His Duty of Good Faith to Barbara Kotlikoff Harman by

Decreasing Her “Net Equity” Due to Allegedly Fictitious Profits from the Toby Harman
Account and the Harry J. Harman Account,

23.  The Bequest Transfers, representing the value transferred to Barbara Kotlikoff
Harman pursuant to the Toby Harman Bequest and the Harry J. Harman Bequest, had a
combined value of approximately $772,934.59,

24.  The Trustee’s Determination contains an “Adjusted Amount” for each of the
Bequest Transfers of $0.00.

25.  According to the Trustee’s Determination, the Trustee’s “Adjusted Amounts”
reflect the Trustee reducing the value of “certain of the transfers into or out of your account” so
as to give credit to “originally invested principal” while giving no credit to “fictitious gains that
were fabricated by BLMIS.” See Exh. B. Thus, by asserting that each of the Bequest Transfers
had a total adjusted value of $0.00, the Trustee was asserting that the entirety of the value of the
Bequest Transfers represented “fictitious gains” to the Toby Harman Account and the Harry J.
Harman Account.

26. By reducing the value of the Bequest Transfers down to nothing, the Trustee was
able to avold charging the value of the Bequest Transfers against the accounts of Toby Harman
and Harry J. Harman, both of whom had negative “net equity” under the Trustee’s method for
calculating “net equity” and both of whom were deceased with no assets that could be attacked in
a clawback action. See Exh. C (May 24, 2010 Notice of Trustee’s Determination of Claim for
the Toby Harman Account, containing an “Adjusted Amount” for the Bequest Transfer of $0.00

and an “Adjusted Amount” for the related transfer to the BLMIS Account of Robert E. Harman
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of $0.00: these adjusiments shifted the Trustee’s “net equity” determination for the Toby Harman
Account from $1,112,488.82 negative to only $270,112.00 negative).

27.  Inreducing the value of the Bequest Transfers down to nothing, the Trustee
treated the Bequest Transfers differently from any other withdrawal from the relevant accounts,
each of which served to reduce the net equity only of the transferor account. See Exh. C.

28.  Ifthe Trustee had charged the Bequest Transfers against the transferor accounts,
the only way the Trustec would have been able to recover the value of the Bequest Transfers
from the moneys BLMIS owed to Barbara Kotlikoff Harman would have been by means of a
clawback action. Instead, by an accounting mechanism he chooses to employ, the Trustee seeks
to achieve the same result without any judicial procedure.

29.  This method of accounting represents a breach of the basic duty of loyalty the
Trustee owes to Barbara Kotlikoff Harman, as a customer of BLMIS. See In re Jackson, 388
B.R. 40, 42 (Bankr, W.D.N.Y. 2008) (noting, of a Chapter 7 trustee, “Every trustee is a
fiduciary, and as such, owes the duties of good faith, trust, confidence and candor.”) (citation
omitted); 15 U.S.C. § 78fff-1(b) (“[A SIPC] trustee shall be subject to the same duties as a
trustee in a case under chapter 7 of title 11[.]7); ¢,/ 11 U.8.C. § 763(c) (In the liquidation of a
commodity broker, “[t]he net equity in a customer’s account may not be offset against the net
equity in the account of any other customer.”).

30. In accordance with the fairness owed to each customer of BLMIS, this court
should credit the Bequest Transfers as a contribution of principal to the Account and thus should
restore to the net equity of the Account the approximately $772,934.59 in Bequest Transfers that

were legally passed through probate to the Account.
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1L. The Trustee’s Determination Is Inadequate Under the December 23, 2008 Order
and the Legal Standard for an Objection to a Claim.

31.  Because the Customer Claim was timely filed and exccuted, it is prima facie valid
under Federal Rule of Bankruptcy Procedure 3001(f). See also 11 U.S.C. § 502(a).

32,  While the Trustee’s Determination includes an exhibit purporting to calculate the
money deposited in the Account less the money withdrawn from the Account, this exhibit is
entirely unsubstantiated: no supporting documentation is provided, and no explanation is
provided for what documents (if any) were used to prepare the exhibits.

33.  The Trustee’s Determination focuses exclusively on the Account, with no
description of any deposits to or withdrawals from the Initial Account. The Trustee’s
Determination thus contains absolutely no record of the relevant BLMIS transactions for eight of
the nineteen years between when the Initial Account was created and December of 2008.

34.  The Trustee’s Determination contains an “Adjusted Amount” for the Account
Transfer of $80,045.42.

35.  According to the Trustee’s Determination, the Trustee’s “Adjusted Amounts”
reflect the Trustee reducing the value of “certain of the transfers into or out of your account” so
as to give credit to “originally invested principal” while giving no credit to “fictitious gains that
were fabticated by BLMIS.” See Exh. B. Thus, by giving an “Adjusted Amount” for the
Account Transfer of $80,045.42, the Trustee is asserting that only $80,045.42 in “originally
invested principal” was ever deposited in the Initial Account.

36.  Upon information, belief, and the limited BLMIS account records available,
Barbara Kotlikoff Harman believes that a substantially greater amount was deposited into the

Initial Account, and that no money was withdrawn prior to the Account Transfer.
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37.  Ttis unreasonable to anticipate that Barbara Kotlikoff Harman would be able to
contradict the Trustee’s assertion with her lown records of withdrawals and deposits from the
Initial Account, given: (a) the number of years between when Barbara Kotlikoff Harman first
became a customer of BLMIS and December of 2008 (nineteen years); (b) the apparent safety
and solvency of BLMIS; and (c) that complete and accurate historical financial records are
usually available from broker-dealers such as BLMIS upon request.

38.  Furthermore, the Trustee’s Determination contains absolutely no information on
deposits to or withdrawals from the Toby Harman Account or the Harry J. Harman account,
despite the “adjustment” of the values of the Bequest Transfers from those accounts from
$772,934.59 to $0.00, as discussed supra.

39.  Due to the inadequate information provided, the Trustee’s Determination fails to
meet the basic standard for an objection to a claim, see In re Best Payphones, No. 01-15472
(SMB), 2007 W1. 203980, at *6 (Bankr. S.D.N.Y. Jan. 24, 2007) (“The proof of claim is
analogous to a complaint, and the objection is analogous to and must meet the standards of an
answer in a civil action.”) (citations omitted); see also Fed. R. Civ. P. 8(b)(2) (A denial must
fairly respond to the substance of the allegation.”), and it fails to comply with this Court’s
command that the Trustee explain with sufficient clarity “the reason” why the Trustee chose to
disallow the Customer Claim, see Dec. 23, 2008 Order (Docket No. 12).

40.  For these reasons, absent specific proof of each withdrawal and deposit, the
Trustee’s Determination should be rejected by this Cowt.

III.  The Trustee’s Determination Fails fo Comply with the Trustee’s Obligations Under
15 U.S.C. § 78fff-4(c).

41, The Trustee is obligated pursuant fo 15 U.S.C. § 78fff-4(c) to:

prompily satisfy all obligations of the member to each of its customers relating to,
or net equity claims based upon, securities or cash by the delivery of securities or
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the effecting of payments to such customer . . . insofar as such obligations are
ascertainable from the books and records of the member or are otherwise
established to the satisfaction of SIPC.

42, The “books and records” of BLMIS include the Final Customer Statement and all
other monthly statements, trade confirmations, and quarterly portfolio management reports
regularly sent by BLMIS to Barbara Kotlikoff Harman.

43.  The “books and records” of BLMIS, as reflected in the Final Customer Statement,
establish that BLMIS is obligated to pay Barbara Kotlikoff Harman $1,802,563.77. See Exh. A.

44, By not acting “promptly” to “satisfy” the clearly “ascertainable” obligation of
BLMIS to Barbara Kotlikoff Harman, the Trustee violated 15 U.S.C. § 78fff-4(c).

IV.  The Trustee’s Determination Failed to Honor Barbara Kotlikoff Harman’s
Legitimate Customer Expectations and Violated the Intent Behind and Meaning of SIPA.

45.  In 1978, amendments were passed to SIPA in order to “make SIPA more
responsive to the reasonable expectations of public investors and [to] provide investors with
greater protection against the financial failure of stock-brokers, thereby enhancing investor
confidence in the securities markets.” H.R. Rep. 95-746, at 21 (1977).

46.  The 1978 Amendments were intentionally designed to ensure that each
“customer” would receive compensation based on what that customer legitimately believed was
in his or her account, even if the securities at issue were never purchased.

A customer generally expects to receive what he believes is in his account at the
time the stockbroker ceases business. But because securities may have been lost,
improperly hypothecated, misappropriated, never purchased or even stolen, this is
not always possible. Accordingly, when the customer claims for a particular
stock exceed the supply available to the trustee in the debtor’s estate, then
customers generally receive pro rata portions of the securities claims, and as to
any remainder, they will receive cash based on the market value as of the filing
date (normally the day the liquidation proceeding is initiated). ... By seeking fo
make customer accounts whole and returning them to customers in the form they
existed on the filing date, the amendments not only would satisfy the customers’
legitimate expectations, but also would allow him to continue to exercise
investment prerogatives and to avoid oftentimes adverse tax consequences.
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H.R. Rep. 95-746, at 21 (emphasis added) (Report from the Committee on Interstate and Foreign

Commerce);

Under present law, because securities belonging to customers may have been lost,
improperly hypothecated, misappropriated, never purchased or even stolen, it is
not always possible to provide to customers that which they expect to receive, that
is, securities which the maintained in their brokerage account. . ..

... By seeking to make customer accounts whole and returning them to
customers in the form they existed on the filing date, the amendments not only
would satisfy the customers’ legitimate expectations but also would restore the
customer to his position prior to the broker-dealer’s financial difficulties.

S. Rep. 95-763 (1978) (emphasis added) (Report from the Committee on Banking, Housing, and
Urban Affairs).

47.  Officials of and advocates for the Securities Investor Protection Corporation
(“SIPC”) have also stated on the record that the amended SIPA was intended to ensure that each
customer would have a claim for all securities that he or she reasonably thought he or she owned,
regardless of whether those securities ever existed in the customer’s account. £.g.,

The proposed amendments carry out the Task Force recommendations and are
designed to make the act more responsive to the reasonable expectations of
investors. Even though the overall purpose of the law is being met, that is to
provide protect to customers of broker/dealers, some customers of failed members
still believe that they are not receiving the protection they thought they were
going to get in the way they believe they should get it. The proposed amendments
will enhance investor confidence in our securitics markets.

[CJustomers generally expect fo receive what is in their accounts when the
member stops doing business. If John Q. Investor has 100 fully-paid shares of
IBM and a credit balance of $200 in his account, he expects to receive from the
trustee a stock certificate for 100 shares of IBM and a check for $200.

But in many instances that has not always been possible because securities have
beern lost, improperly hypothecated, never purchased, or even stolen.

10
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The proposed amendments are designed to meet [this and other] shortcomings in
the law . ... The amendments will, we believe, serve to maximize consumer
protection{.]

H.R. Rep. 95-746, at 39 (emphasis added) (Statement by SIPC Chairman Hugh F. Owens);

Of vital importance here, reasonable and legitimate claimant expectations on the
filing date are controlling even where inconsistent with transactional reality.
Thus, for example, where a claimant orders a securities purchase and receives a
wrilten confirmation statement reflecting that purchase, the claimant generally
has a reasonable expectation that he or she holds the securities identified in the
confirmation and therefore generally is entitled to recover those securities (within
the limits imposed by SIPA), even where the purchase never actually occurred
and the debtor instead converted the cash deposited by the claimant to fund the
purchase. ... [This emphasis on reasonable and legitimate claimant
expectations frequently yields much greater “customer” protection than would be
the case if transactional reality, not claimant expectations, were controlling, as
this court’s earlier opinion in this liquidation well illustrates.

Br. of Appellant SIPC, Dec. 27, 2005, Stafford v. Giddens (In re New Times Secs. Servs., Inc.),
No. 05-5527-bk, 2005 WL 5338148, at *23-*24 (2d Cir.) (footnote and citations omitted;
emphasis added);

MR. HARBECK: Now, what Congress did is it said it wants to give
the Trustee and SIPC a very good idea of what securities have to -- that the
Trustee is going to have to go out into the marketplace and buy. So, if you file
within sixty days, you’ll get the securities, without question. Whether -- if they
triple in value, you’ll get the securities.

But, if -~

THE COURT: Even -- if --

MR. HARBECK: Even if they’re not there.

THE COURT: Even if they’re not there.

MR. HARBECK: Correct.

THE COURT: In other words, if the money was diverted, converted --

MR. HARBECK: And the securities were never purchased.

THE COURT: Okay.

11



08-01789-smb Doc 2443 Filed 06/16/10 Entered 06/16/10 14:54:42 Main Document
Pg 12 of 16

MR. HARBECK: And, if those positions friple, we will gladly give
the people their securities positions.

Tr. 37:17-38:10, July 28, 2000, In re New Times Secs. Servs., Inc., No. 00-8178 (Bankr.
E.D.N.Y.) (dialogue between Bankruptcy Court and Stephen P. Harbeck, President and Chief
Executive Officer of SIPC).
48.  Josephine Wang, SIPC’s General Counsel, was cited by the “Insiders’ Blog” at
StreetInsider.com as having applied the logic of legitimate expectations as follows:
Based on a conversations [sic] with the SIPC general counsel Josephine Wang, if
clients were presented statements and had reason to believe that the securities
were in fact owned, the SIPC will be required to buy these securities in the open
market to make the customer whole up to $500k each. So if Maddof [sic] client
number 1234 was given a statement showing that they owned 1000 GOOG

shares, even if a transaction never took place, the SIPC has to buy and replace the
1000 GOOG shares.

Insiders’ Blog, SIPC’s Role In Madoff-Of-All-Scams Could Save The Stock Market,
StreetInsider.com, Dec. 16, 2008,
http://www.streetinsider.com/Insiders+Blog/SIPC’s+Role+n+Madoff-Of-All-
Scams+Could+Save+The+Stock+Market/4243249 html.

49.  Indeed, consistent with these statements, the language of the Series 500 Rules
governing SIPC shows that a customer is allowed to pursue a claim for securities if the customer
receives written notice of the purchase of the securities, whether or not the securities were
actually purchased.:

Where the Debtor held cash in an account for a customer, the customer has a
“claim for securities” with respect to any authorized securities purchase:

(1) if the Debtor has sent written confirmation to the customer that the securities
in question have been purchased for or sold to the customer’s account; or

(2) whether or not such a written confirmation has been sent, if the securities in
question have become the subject of a completed or executory contract for
purchase for or sale to the account.

12
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17 C.E.R. § 300.502(a); see also In re New Times Secs. Servs., Inc., 371 F.3d 68, 86 (2d Cir.
2004) (“Under the Series 500 Rules, whether a claim is treated for securities or cash depends not
on what is gefually in the customer’s account but on what the customer has been told by the
debtor in written confirmations.”).

50.  Due to the monthly statements, trade confirmations, and quarterly portfolio
management reports regularly sent by BLMIS, Barbara Kotlikoff Harman reasonably believed
and legitimately expected, throughout the existence of the Account, that BLMIS had executed
the transactions claimed in the records sent and that the Account contained all securities
mentioned and all proceeds therefrom.

51.  Indeed, in each year that funds were withdrawn from the Account, Barbara
Kotlikoff Harman paid income taxes on the withdrawals. Such taxes would not have been paid,
nor billed by the Internal Revenue Service, if Barbara Kotlikoff Harman did not reasonably
believe and legitimately expect that the assets in the Account existed.

52. By ignoring Barbara Kotlikoff Harman’s reasonable beliefs and legitimate
expectations in the Trustee’s Determination, the Trustee violated both the intent behind and the
meaning of the amended SIPA.

V. The Trustee’s Determination Functions as an Illegal Clawback Action in Violation
the Applicable Statute of Limitations.

53.  Pursuant to the Final Customer Statement, Barbara Kotlikoff Harman was owed
$1,802,563.77 by BLMIS, due to the purported holdings of the Account.

54.  All withdrawals from the Account were without notice of any impropriety or
fraud by BLMIS, and each withdrawal was made for value (i.e., a corresponding reduction in the

amount of money owed by BLMIS due to the purported holdings of the Account).

13
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55.  The Trustee, through the Trustee’s Determination, is attempting to reduce
BLMIS’s obligation down to nothing. This functional clawback action has been mounted
without the allegation of a single ground for avoidance under either federal or state law and
without following any of the procedures required by Rules 7001(1) and 7008(a) of the Federal
Rules of Bankruptcey Procedure.

56.  The Trustee is attempting to reduce Barbara Kotlikoff Harman’s net equity on
account of withdrawals as far back as December 2, 1998, well beyond any potentially applicable
limitations period for an avoidance action.

57.  The Trustee’s Determination is an illegal attempt to circumvent established and
governing laws, and it should be rejected for that reason.

VI. Barbara Kotlikoff Harman is Entitled to Interest on the Customer Claim.

58.  Because “[t]he proof of a claim is analogous to a complaint,” Best Payphones,
2007 WL 203980, at *6, upon the Customer Claim’s acceptance, Barbara Kotlikoff Harman will
be entitled to interest under New York law (which is applicable here). See N.Y. C.P.L.R. § 5004
(providing for a nine per cent fixed interest rate for judgments).

59.  Barbara Kotlikoff Harman is equally entitled to prejudgment interest, since the
money invested with BLMIS was converted. See Eighteen Holding Corp. v. Drizin, 268 A.2d
371 (1st Dep’t 2000) (awarding prejudgment interest on judgment for money had and received,
unjust enrichment, and conversion because “defendants wrongly withheld plaintiff’s money™);
see also Steinberg v. Sherman, No. 07 Civ. 1001 (WHP), 2008 U.S. Dist. LEXIS 35786, at *15
(S.D.N.Y. May 2, 2008) (citing cases for the proposition that prejudgment interest is generally
available for judgments of conversion and unjust enrichment, with interest calculated at the nine

percent statutory rate for post-judgment interest).

14
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60.  Furthermore, victims of a Ponzi scheme are entitled to “an expectancy measure of
damages, which seeks to put Plaintiffs in the position they would have held had [the broker-
dealer| not breached [its] “bargain’ to invest Plaintiffs’ money.” See Visconsi v. Lehman Bros.,
Inc., 244 Fed. App’x 708, 713 (6th Cir. 2007) (noting that defrauded investors are entitled to be
compensated based on the fact that they gave their money “not to hide under a rock or lock in a
safe, but for the express purpose of investment, with a hope-indeed a reasonable expectation-that
it would grow[]™).

61,  Asavictim of BLMIS’s conversion of the Account, Barbara Kotlikoff Harman is
entitled to prejudgment interest at the New York statutory rate of nine percent.

V1I. Barbara Kotlikoff Harman Is Entitled to an Advance from SIPC and a Share of
Customer Property.

62,  The Final Customer Statement, on which Barbara Kotlikoff Harman reasonably
and legitimately relied, entitles her to the Customer Claim, i.e. $1,802,563.77. See Exh. A.

63.  The Trustee, on behalf of SIPC, is obligated to advance to each customer with a
valid and outstanding claim for securities the first $500,000 of her or her claim. See 15 U.S.C. §
78fff-3(a). Any such customer who has a claim for more than $500,000 is entitled to “share
ratably in {any available] customer property on the basis of and to the extent of their respective
net equitiesf,]” minus the amount advanced. See 15 U.S.C. § 78{ff-2(c)(1).

64.  Thus, Barbara Kotlikoff Harman is entitled to an advance of $500,000 from SIPC
and claims against customer property for the remainder of the Customer Claim, i.e.

$1,802,563.77.

15
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RESERVATION OF RIGHTS

65.  Barbara Kotlikoff Harman reserves the right to revise, supplement, or amend this
Objection, and any failure to object on a particular ground or grounds shall not be construed as a
waiver of her right to object on such additional ground or grounds.

66.  Barbara Kotlikoff Harman reserves all rights set forth in Rule 9014 of the Federal
Rules of Bankruptcy Procedure, including, without limitation, rights to discovery.

RELIEF REQUESTED

For the reasons stated herein, the Customer Claim should be allowed in its entirety in the
amount of $1,802,563.77, which is the amount stated on the Final Customer Statement, plus
interest from the date of the Trustee’s Determination,

For the reasons stated herein, this Court should direct SIPC to advance Barbara Kotlikoff
Harman $500,000 forthwith.

For the reasons stated herein, the Trustee’s Determination should be rejected.

Barbara Kotlikoff Harman requests such other relief as may be just and equitable.

Dated: New York, New York
June 16, 2010 STROOCK & STROOCK & LAVAN LLP

New York, New York 10038-4982
Telephone: (212) 806-5644
Facsimile: (212) 806-2644

Email: jcohen@stroock.com

Attorneys for Barbara Kotlikoff Harman

16




08-01789-smb Doc 2443-1 Filed 06/16/10 Entered 06/16/10 14:54:42 Exhibit A
Pg1of13

EXHIBIT A

(Customer Claim)



08-01789-smb Doc 2443-1 Filed 06/16/10 Entered 06/16/10 14:54:42 Exhibit A
Pg 2 of 13

Barbara Koetlikoff Harman
Rivermere Lake Avenue, Apr, 48
Bronxviile, New York 10708

Trving H. Picard, Esq. ' Janvary 30, 2009
Trustee for Bernard L. Madoff Investment Secusities LY.C

Claims Processing Center

2100 McKinney Ave., Suite 800

Dallas, TX 75201

Re: Barbara Kotlikoff Harman
Madoff Account # 1-H0099-3-0; 1-I10099-4-0

Dear Mt, Picard:

Please find enclosed the following documents regarding my Customer Claim against
Bernard L, Madoff Investment Securities LLC.

1, Customer Claim Form
2. Last Account Statement dated November 30, 2008

If thete are any questions, please feel free to contact me, My home phone number is
914-779-1537. )

Smcerely,

Hleernom

Barbara Kotlikoff Harman



08-01789-smb Doc 2443-1 Filed 06/16/10 Entered 06/16/10 14:54:42 Exhibit A
., Pg 3 0of 13

CUSTOMER CLAIM
Claim Number

Date Received
BERNARD L. MADOFF INVESTMENT SECURITIES LLC
In Liguidation
DECEMEBER 11, 2008

irving H. Plcard, Esq. Provide your office and home telephone no,
Trustee for Bernard L. Madoff Investment Securlties LLC

Claims Processing Center

2100 McKinney Aves,:?g?lte 800 OFFICE.__—
Dallas, TX7 :
Home:_ D/ =779~ 16 37
Taxpayer |.D. Number (Social Security No.)
T A : )
Account Number:  1HO089 / ik 4& ?425 7

BARBARA KOTLIKOFF HARMAN
RIVERMERE ALGER COURT APT 4B
LAKE AVENUE

BRONAVILLE, NY 10708

(If incorrect, please change)

NOTE: BEFORE COMPLETING THIS CLAIM FORM, BE SURE TO READ CAREFULLY THE
- ACCOMPANYING INSTRUCTION SHEET. A SEPARATE CLAIM FORM SHOULD

BE FILED FOR EACH ACCOUNT AND, TO RECEIVE THE FULL PROTECTION
AFFORDED UNDER SIPA, ALL CUSTOMER CLAIMS MUST BE RECEIVED BY THE
TRUSTEE ON OR BEFORE March 4, 2009. CLAWMS RECEIVED AFTER THAT

DATE, BUT ON OR BEFORE July 2, 2009, WILL BE SUBJECT TO DELAYED

PROCESSING AND TO BEING SATISFIED ON TERMS LESS FAVORABLETOTHE -

CLAIMANT. PLEASE SEND YOUR CLAIM FORM BY CERTIFIED MAIL - RETURN

RECEIPT REQUESTED.
ii%#t*i*i*k********kt***iﬁ*i#ﬁ*ﬁ********ﬁ*ﬁ**i**********m\*i****khi**ﬁ***#\\-k
1. Clalm for money balances as of December 11, 2008
a.  The Broker owes me a Credit (Cr.) Balance of $ S
b. | owe the Broker a Debit (Dr,) Balance of $ -

502180406 1
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¢. If you wish to repay the Debit Balance,
please insert the amount you wish to repay and
attach a check payable to "Irving H. Picard, Esq,,
Trustee for Bernard 1.. Madoff Investment Securities LLC.
if you wish to make a payment, it must be enclosed

with this claim form. $ -
d.  If balance is zero, insert "None." NoOVE
2. Claim for securities as of December 11, 2008:

PLEASE DO NOT CLAIM ANY SECURITIES YOU HAVE IN YOUR POSSESSION.

YES NO
a.  The Broker owes me securifies ‘/
b. I owe the Broker securilies l/
¢. Ifyes to either, please list below;
Number of Shares or
Face Amount of Bonds
Date of The Broker {Owe
Transaction Owes Me the Broker
(trade date) Name of Security (Long) (Short)
SEE Noverifgk 34 Poof SPRIMENT
1[1y 28" A TACHED
ALLOYNT N8 (-HO0 7730

—A/éa‘??w‘ e

Proper documentation can speed the review, allowance and satisfaction of your
claim and shorten the time required to deliver your securities and cash to you.
Please enclose, if possible, copies of your last account statoement and purchase or
sale confirmations and checks which relate to the securities or cash you claim, and
any other documentation, such as correspondence, which you believe will be of
assistance in processing your claim. In particular, you should provide all
- documentation (such as cancelled checks, receipts from the Debtor, proof of wire
transfers, etc.) of your deposits of cash or securities with the Debtor from as far
back as you have documentation. You should also provide all documentation or

502180406 2
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information regarding any withdrawals you have ever made or payments received
from the Debtor,

Please explain any differences between the securities or cash claimed and the cash
balance and securities positions on your last account statement. If, at any time, you
complained in writing about the handling’ of your account to any person or entity or
regulatory authority, and the complaint relates to the cash and/or securities that you are
now seeking, please be sure to provide with your claim copies of the complaint and all
relatad correspondence, as well as copies of any replies that you received,

PLEASE CHECK THE APPROPRIATE ANSWER FOR ITEMS 3 THROUGH 8.

NOTE: IF"VES"IS MARKED ON ANY ITEM, PROVIDE A DETAILED EXPLANATION
ON A SIGNED ATTACHMENT. IF SUFFICIENT DETAILS ARE NOT
PROVIDED, THIS CLAIM FORM WILL BE RETURNED FOR YOUR

COMPLETION.
YES NO
3. Has there been any change in your account since | L/
December 11, 2008? If so, please explain.
4. Are you or were you a director, officer,
partner, shareholder, lender to or capital L/

contributor of the broker?

5. Are or were you a person who, directly or
indirectly and through agreement or
otherwise, exercised or had the power to
exercise a controlling influence over the /
management or policies of the broker?

6. Are you related to, or do you-have any
business venture with, any of the persons
specified in "4" above, or any employee / %
or other person associated in any way
with the broker? If so, give name(s)

7. Is this claim being filed by or on behalf
of a broker or dealer or a bank?” if so, .
provide documentation with respect to
each public customer on whose behalf you \/
are claiming. .

8. Have you ever given any discretionary
authority to any person to execule -
securities transactions with or through /
the broker on your behalf? Give names, ' '
addresses and phone numbers.

K My Hasemio LAnRENLE fgapn) 15 A t’ﬂéfw
502180406 3 ¢ ?Mél}/d@h//f&, //:'KJWA/ 7 HoRopn7i

CEAT), Payio fRIE e Has ples 2
P RIosp st tnveonte. Mﬂé?’m{;j Saadien
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9. Have you or any member of your family
ever filed a claim under the Securities . -
Investor Protection Act of 19707 If /
s0, give name of that broker.

Please list the full name and address of anyone assisting you in the
preparation of this claim form: S 7azck 8 LIROBEE I LA LLP

/82 MMPEN LANE

/\/fi:ﬂﬂﬁé; NY [0 38
if you cannot compute the amount of your claimy’you may-fite an estimated claim, Inthat
case, please indicate your claim is an estimated claim.

T 1S A VIOLATION OF FEDERAL LAW TO FILE A FRAUDULENT CLAIN,
CONVICTION CAN RESULT IN A FINE OF NOT MORE THAN $60,000 OR
IMPRISONMENT FOR NOT MORE THAN FIVE YEARS OR BOTH.

THE FOREGOING CLAIM IS TRUE AND ACCURATE TO THE BEST OF MY

INFORNMATION AND BELIEF,
Date___/ / 9‘9/ o Signature %WMW% M
- Date | : - Signature

(If ownership of the account is shared, all must sign above. Give each owner's name,
address, phone number, and extent of ownership on a signed separate sheet. If other
than a personal account, e.g., corporate, trustee, custodian, etc., also state your capacity
and authority. Please supply the trust agreement or other proof of authority.)

This customer claim form‘must_he completed and mailed promptiy,
together with supporfing documentation, etc. to:

) Irving H, Pleard, Esq.,
Trustee for Bernard L. Madoff Investment Securities LLC
Claims Processing Center
2100 McKinney Ave., Suite 800 .
Daltas, TX 76201

502480406 4
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BERNARD L. MADOFF INVESTMENT SECURITIES LLC
| In Liquidation

DECEMBER 11, 2008'

NOTICE OF TRUSTEE’S DETERMINATION OF CLAIM

May 19, 2010

Barbara Kotlikoff Harman -
Rivermere Alger Court Apt, 4B
Lake Avenue

Bronxville, NY 10708

DearBarbaraKothkoffHarman Cae A o _,-'..'vf:" -

. PLEASE READ

o ,‘ The hqmdatlon of the busmess of BERNARD L. MADOFFIINVESTMENT SECURITIES
LLC (“BLMIS”) is being conducted by. Irvmg H. Picard, Trus_te _'under the, Securities Investor

Protection Act, 15 U.S,C. § 78aaa st se seq. (“SIPA”), putsuant to 'an-:f(nder entered on December 15, |

2008 by the United States District Court for the Southern District’ ‘of New York

The Trustee has made the followmg determination regardmg yout clalm onBLMIS Account
No. 110099 designated as Claim Number 1418: A

Your claim for securities is 'DENIED. No securities weré ever purchased for your account,

Further, based on the Trustee’s analysis, the amount of money. you withdrew from your '

account at BLMIS (total of $1,180,000.00), as more fully set forth in Table 1 annexed hereto and

made a part hereof, is greater-than the amount that was deposited with BLMIS for the purchase of ~

secutities (lotal of $505,045.42). As noted, 1o securities were ever purchased by BLMIS for your
account Any and all proﬁts reported to you by BLMIS on account statements werc ﬁctltmus '

. !Section 781!1(7)(B) of SIPA sfates that the ﬁling date is “the date on whlch an apphca’ston for a protectlve decree is ﬁled
under 78eee(a)(3),” except where the debtor is the subject of a procesding penclm(g before a United States court “if which
areceiver, trustee, or liquidatof for such débtot: hils bein ‘appointed angd such: pfoceediﬂg Was commenced before the date
on which such application was filed, the term ‘filing date’ means the date on which svich proceedmg was commenced,”
Section 78HITY(B): T hus, even though the Apphcatmn fora protectwe decree was filed oi December 15 2008, the
Filing Date in this action is on December 11, 2008,

-——
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As reflected in Table 1, certain of the transfers into or out of your account have been
adjusted. As part of the Trustee’s analysis of accounts, the Trustee has assessed accounts based on g
money in/money out analysis (i.¢., has the investor deposited more ot less than he or she withdrew
from BLMIS). This analysis a]lows the Trustee to determine whrch part of an account’s balance
is originally invested principal and whwh part is fictitious gains that were fabricated by BLMIS. A
customer’s allowed claim is based on the amount of principal in the customer’s account.

Whenever a customer requested a transfer from one account to another, the Trustes analyzed
whether the transferor account had princjpal in the account at the time of the transfer. The available
principal in the account was transferred fo and credited in the transferee account, Thus, the reason
that the adjusted amount of transferred deposits or withdrawals in Table 1 is less than the purported
transfer amount is that the transferor account did not have sufﬁcwnt principal availdble to effectuate
the full transfer, The'difference between the purported transfer’ ‘amount and the adjusted transfer
amount is the amount of fictitious gain that was transferred to or from your account, Under the
money in/money out analysis, the Twstee does not give credit for fictitious. gains in settling your
allowed claim. :

‘Since there were no profits to use either to purchase securities or to pay you any money
beyond the amount that was deposited into your BLMIS account, the amount of money youreceived
in excess of the deposits in your account ($674,954. 58) was taken from other customers and given to
you. Accordingly; because you have withdrawn more than was deposited into your account, you do
not have a positive “net equity” in your account and-you are not entitled to an allowed claim in the
BLMIS hqmdatlon proceedmg Therefore, yout clann is DENIED in its entirety.

. On March l 2010, the Unlted Statcs Bankruptcy Court for the Southern Distriet of
New York (Liffand, J.) issued a declsmn whleh affirmed the Trustee’s Net Investment Method
for determining customer clalms. The final reso}ution of this issue is expected to be
determined on appeal. : :

Should a final and unappea!able court order determme that the Trustee is incorrect in
his interpretation of “net equlty” and its correspondmg apphcation to-the determination of
customer claims, the Trustee will be bound by that order and will apply it retroactively to all
previously deterimined customer‘claims in accordance with the Court’s order. Nothing in this
Notice of Trustee’s Determination of Claim shall be constrired as a waiver of any rights or
claims held by youin having your customer claim re-determmed in accordance w:th any such
Court order. :

Nothing in this Notice of Trustee’s Determination of Claim shall be construed as a waiver of
any rights or claims held by the Trustee against you.

PLEASE TAKE NOTICE: If you disagtee with this determination and desire a hearing before
Bankruptey Judge Burton R. Lifland, you MUST file your written opposition, setting forth the
grounds for your disagreement, refelencing Bankruptey Case No. 08-1789 (BRL) and attaching
copies of any documents in support of your:position, with the United-States Bankruptcy Court and
the Trustee within THIRTY DAYS after May 19 2010, the date on which the Trustee malled this
notice. :
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PLEASE TAKE FURTHER NOTICE: Ifyou do not properly and timely file a written opposition,
the Trustee’s determination with respect to your claim will be deemed confirmed by the Court and
binding on you. : :

PLEASE TAKE FURTHER NOTICE: If you properly and timely file a written opposition, a
*hearing date for this controversy will be obtained by the Trustee and you will be notified of that
“hearing date.. Your failure to appear personally or through counsel at such heating will result in the
B Trustee sdetermination with respect to your claim being confirmed by the Court and binding on you,

: " PLEASE TAKE FURTHER NOTICE. You must mail your opposmon, if ‘any, in accordance with
the above procedure, to each of the followmg addresses

Clerk of the Umted ‘States Bankmptcy Court for
the Southern District of New York
One Bowling Greén
New York, New York 10004

S Ea.n_d 5

Irvmg H Picard, T rustee
c/o Baker & Hostetlor LLP
45 Rockefeller Plaza
New York, New York 10111

I@,ngHchard —

Trustee for the Liquidation of the Business of
Betnard L. Madoff Investment Securities LLC

cer  Stroock & Stroock & Lavan LLP
180 Maiden Lane
New York, NY 10038
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ADJUSTED

TRANSACTION : ‘

DATE DESCRIPTION AMOUNT. AMOUNT
6/9/1997|_ TRANS FROM 1H000810 $273,398.74) $80,045.42
12/2/1998 CHECK $30,000.00) $30,000,00
12/2/1998 CHECK $20,000.00 $20,000.00
6/9/2000 CHECK $100,000.00 $100,000.00
6/9/2000 CHECK $50,000.00 $50,000.00
9/6/2001 CHECK $55,000.00 $55,000.00
1/29/2002 CHECK $70,000.00 $70,000.00
4/7/2003 " TRANS FROM 1H013030 $421,188.41 $0.00
: _4/17/2003 CHECK $100,000.08] . $100,000:00
12/31/2003_ TRANS FROM 1H015130 $351,746.18 $0.00
Total Deposits: $1,471,333.33 $505,045.42

TRAN'SACTION

ADIUSTED

DATE ____DESCRIPTION AMQU ”—-T __ AMOUNT

4/7/1998:‘ o CHEEK: T {$20, 000 00) - . {$26,000.00)
11/15/1999 . CHECK _($10,000,00) . {$10,000.00)
4/4/2000] " CHECK _($29,000.00) _($29,000.00)
4/6/2000 CHECK ($29,000.00) ($29,000,00)
4/10/2000,  CANCEL CHECK 4/6/00 $29,000.00 *$29,000.00
10/3/2000, CHECK - ($20,000.00) - ($20,000.00)
2/21/2001 CHECK ($35,000.00) ($35,000.00)
4/3/2002 CHECK ($26,000.00) ($26,000.00)
10/25/2002) CHECK ($25,000.00) ($25,000.00)
7/1/2003 CHECK {$20,000.00) - ($20,000.00)
10/1/2003 CHECK ($20,000.00) ($20,000.00)
1/2/2004 CHECK ($20,000.00) ($20,000.00)
4/1/2004 - CHECK- ($70,000.00) ($70,000,00)
7/1/2004 _CHECK ($20,000,00) ($20,000.00)
8/5/2004 CHECK. - ($20,000.00) ($20,000.00)
10/1/2004 CHECK ($20,000.00) ($20,000.00)
1/3/2005 CHECK ($20,000.00 ($20,000.00)
4/1/2005 _CHEGK. ($110,000,00) - {$110,000.00)
4/12/2005 STOP.PAYMENT - $110,000,00 $110,000.00
4/12/2005 CHECK: ($110,000.00)| ($110,000.00)
7/1/2005 “CHECK ($20,000.00) . ($20,000.00)

- 8/5/2005|° CHECK ($30,000.00) _($30,000,00)
10/3/2005 CHECK ($20,000.00)] ($20,000.00)
1/3/2006 'CHECK ($10,000.00) ($10,000.00)
1/3/2008 CHECK ($20,000.00) {$20,000.00)

-y
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4/3/2006 CHECK - ($80,000.00) {$80,000.00)
7/3/2006 CHECK ($20,000.00) {$20,000.00)
8/9/2006 CHECK {$35,000.00) ($35,000.00)
10/2/2006 CHECK ($20,000.00) ($20,000.00)
1/2/2007 CHECK ($30,000.00)| ($30,000,00)
4/2/2007 CHECK ($20,000.00) ($20,000.00)
4/2/2007 CHECK ($100,000.00) ($100,000.00)
7/2/2007 CHECK ($30,000.00) {$30,000.00)
10/1/2007 CHECK ($30,000.00) ($30,000.00)
11/28/2007 CHECK ($20,000.00) ($20,000.00)
1/2/2008 CHECK ($30,000.00) ($30,000.00)
3/27/2008 CHECK ($90,000.00) ($90,000.00)
6/4/2008) CHECK ($30,000.00) ($30,000.00)
__7/1/2008 CHECK ($30,000.00) ($30,000.00)
A10/1/2%os CHECK ($30,000.00 ($30,000,00)
Total - |

Withdrawals: ($1,180,000.00)] - (;1,180,0_00.00)

Total deposits

less
withdrawals:

$291,333.33

($674,954.58)

——
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EXHIBIT C

(Trustee’s Determination of Account 1-H0130)
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BERNARD L. MADOFF INVESTMENT SECURITIES LLC
In Liquidation
DECEMBER 11, 2008'

NOTICE OF TRUSTEE’S DETERMINATION OF CLAIM

May 24, 2010

For Account of the Toby Harman Trust
- ¢fo Robert E, Harman

3209 St. James Court

Bloommgton, IN 47401

: Dear For Aceount of the Toby Harman Trust

PLEASE READ THIS NO’I‘ICE CAREFULLY

The llquldatxon of the busmess of BERNARD L. MADOFF INVESTMENT SECURITIES
LLC (“BLMIS™) is being conducted by Irving H. Picard, Trustee under the Securities Investor
Protection Act, 15 U.S.C. § 78aaa ¢t seq. (“SIPA”), pursuant to an order entered on December 15,
2008 by thie United States District Court for the Souther District of New York.

‘The Trustee has made the following determination regarding your claim on BLMIS Account
No. 1H0130 designated as Claim Number 1186:

“Yout clati for Secutitiss is DENIED. No securities were ever purchased for youraccount,

Further, based on the Trustée’s analysis, the amount of money you withdrew from your
account at BLMIS (total of $270,112.00), as more fully set forth in Table | annexed hereto and made
a part hereof, is greater than the amount that was deposited with BLMIS for the purchase of
securities (total of $0.00). As noted, no securities were ever purchased by BLMIS for your account,
Any ‘and all 'proﬁts reported to you by BLMIS on account statements‘ were ﬁctitious.

¥ Section 78/I(7)(B) of SIPA states that the filing date is “the date on whwh an apphcatton for a protectwe decree is ﬁled
under 78eee(a)(3),” excopt where the debtor is the subject of'a proceeding petiding befote a United States court “in which
arecelver, trustee, or Jiquidator for such debtor has been appointed and such proceeding was commenced before the date
“on‘which'suchapplication was filed; the term *filing dafe’ means the date on whish stich proceeding was commenced.”
Section 78/(7)(B). Thus, even though the Apphcatmn for a protective decree was filed on December 15, 2008, the
Filing: Date in this action is on-December 11, 2008; _
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As reflected in Table 1, certain of 1t YRR into or out of your account have been
adjusted., As part of the Trustee’s analysis of accounts, the Trustee has assessed accounts basedona
money in/money out analysis (i.e., has the investor deposited more or less than he or she withdrew
from BLMIS). This analysis allows the Trustee to determine which part of an account’s balance
is originally invested principal and which part is fictitious gains that were fabricated by BLMIS. A
customer’s allowed claim is based on the amount of principal in the customer’s account.

Whenever a customer requested a transfer from one account to another, the Trustee analyzed
whether the transferor account had principal in the account at the time of the transfer. The available
principal in the account was transferred to and credited in the transferee account. Thus, the reason
that the adjusted amount of transferred deposits or withdrawals in Table 1 is less than the purported
transfer amount is that the transferor account did not have sufficient principal available to effectuate
the full transfer. The difference between the purported transfer amount and the adjusted transfer
amount is the amount, of fictitious gain that was transferred to or from your account. Under the

- honey if/money-out analysis; the Trustee does not give credit fot fictitious gains in settling your
allowed claim.

Since there were no profits to use either to purchase securities or to pay you any money
beyond the amount that was deposited into your BLMIS account, the amount of money you received
in excess of the deposits in your account ($270,112.00) was taken from other customers and given to
you. Accordingly, because you have withdrawn more than was deposited into your account, you do
not have a positive “net equity” in your account and you are not entitled to an allowed claim in the
BLMIS liquidation proceeding. Therefore, your claim is DENIED in its entirety.

On Maréh'1, 2010, the United States Bankruptey Court for the Southern District of

New York (Lifland, J.) issued a-decision which affirmed the Trustee’s Net Investment Method

for determining customer claims, The final resolution of this issue is expected to be
~détermined on appeal.

Should a final and unappealable court order defermine that the Trustee is incorrect in
his interpretation of “net equity” and its corresponding application to the determination of
customer claims, the Trustee will be bound by that order and will apply it retroactively to all
aims in accordance with the Court’s order. Nothing in this
of er of any rights or

¢laims held by you'in hiaving yolr custom

Court order.
M

Nothing in this Notice of Trustee’s Determination of Claim shall be construed as a waiver of
any rights or claims held by the Trustee against you.

PLEASE TAKE NOTICE: If you disagree with this determination and desire a hearing before
Bankruptcy Judge Burton R. Lifland, you MUST file your written opposition, setting forth the
grounds for your disagreement, referencing Bankryptcy Case No. 08-1789 (BRL) and attaching
copies of any documents in support of your position, with the United States Bankruptcy Court and
the Trustee within THIRTY DAYS after May 24, 2010, the date on which the Trustee mailed this
notice.
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PLEASE TAKE FURTHER NOTICE: 1fyod5 ftBropetly and timely file a written opposition,
the Trustee’s determination with respect to your claim will be deemed confirmed by the Court and
binding on you.

PLEASE TAKE FURTHER NOTICE' If you properly and timely file a wntten Qpposmon a
heamng date for this controversy will be obtained by the Trustee and you will be notified of that
hearing date. Your failure {o appear personally or through counsel at such hearing will. resultinthe
Trustee’s determination with respect to your claim being confirmed by the Court and binding on you,

PLEASE TAKE FURTHER NOTICE: You must ritail your opp031txon, if any, in accordance with
the above procedure, to each (_)f the following addresses:

Clerk of the United States Bankruptey Court for
the Southern District of New York
“Ong Bowling Gréen - N
New York, New York 10004

and

Irving H. Picard, Trustee
c/o Baker & Hostetler LLP
45 Rockefeller Plaza
New York, New York 10111

A

¥ vin 5 Picard

Trustee for the Liquidation of the Business of
Bernard L. Madoff Investment Securities LLC
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ADJUSTED

PATE D AMOUNT _ AMOUNT
, 9/16/1998 $620 000 00- a $0 00

Total Deposits

_$O 00

DATE

DESCRIPTION '

10/1/1998 CHECK ($20,000.00) ($20,000.00)

10/5/1998]- CANCEL CHECK 10/1/98, | .o oo 20,000.00. -~ ~i..:$20,000.001 ¢

T 10/671998 CCHECK T T gg0,000:00) (§20.000.00)]
1/4/1999 CHECK ($20,000,00) ($20,000.00)

3/11/1999 CHECK {$11,000,00) ($11,000.00);
1/10/2000 CHECK {$15,006.00) ($15,006.00)
3/7/2000 CHECK ($47,859,00) ($47,859.00)
1/24/2001 _CHECK ¢ ($14,977.00) ($14,977.00)
3/13/2003). . CHECK . B ,,:($23 778.00)|. ($23,778.00)
1402002 -~ CHECK ($17,298.00) _  ($17,298.00)
~_3/15/2003) CHECK. +($43,200:00) _($43,200.00)
1/16/2003 __CHECK | ($18,161.00) ($18,161.00)
3/24/2003 CHECK ($38,833.00) ($38,833.00)
4/7/2003] - TRANS TO 1H009930 ($421,188:41) - _$0.00
4/7/2003] TRANS TO 1H015030 ($421,188.41) $0.00
 Withd ra:;‘;'ig“ - ($1,112,488.82) ' ($27o,;12.00}

les:

Total deposits|
withdrawalsa

($492,488.82)

{$270,112.00)
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CertSvce Pglofl

CERTIFICATION OF SERVICE

I, Christopher Guhin, hereby certify that on June 16, 2010, T caused a true and correct
copy of the foregoing Objection to Trustee’s Determination of Claim on behalf of Barbara
Kotlikoff Harman: to be filed electronically with the Court and served upon the parties in this
action who receive electronic service through CM/ECF; to be served by hand upon:

Irving H. Picard, Trustee

c/o Baker & Hostetler LLP
45 Rockefeller Plaza

New York, New York 10111;

and to be mailed by Federal Express Priority Overnight service to each of the following
addresses:

Clerk of the United States Bankruptcy Court
for the Southern District of New York

One Bowling Green

New York, New York 10004

Irving H. Picard, Trustee

c/o Baker & Hostetler LLP
45 Rockefeller Plaza

New York, New York 10111.

Dated: June 16, 2010 /g 6\ e

C’nrismphé} Guhin, Eswq.



