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1

got it, but this process where the bank wanted to go in

1

myself and I wasn't asked to take it on myself, which

2

and do it did not happen at this time. KPM G went in,

2

was because l had the relationship with BLMIS.

but their scope might be slightly different.

3

3

Q. Ifwe go over to {N/621/2}, you see at the bottom

4

Q. Well, we can come to what KPMG did, but the scope of

4

the page there's an email from David Smith to you, and

5

that was different, but there was never an independent

5

he refers to what I think has been received from

6

audit confirmation obtained of the assets held by BLMIS,

6

Ernst & Young, or what Ernst & Young received from

was there?

7

Friehling & Horowitz in respect of what I think must be

8

A. Not from the bank's external auditor, but I think I've

8

the Primeo assets.

9

just said E&Y went and got that confirmation from

9

7

A. l think-- because if it was Primeo, I would have

10

Friehling & Horowitz, admittedly only for two funds.

10

thought the word would be there. l suspect it may be

11

MR JUSTICE ANDREW JONES: I think the point counsel is

11

Hermes.

12

making is that, apart from the Friehling & Horowitz

12

13

audit confirmation, no confirmation was obtained from

13

14
15
16
17
18
19

any other auditor who did any independent audit work?

14
15
16
17
18
19

20

21
22
23

A. I didn't see any. That's correct, I didn't see any.

MR SMITH: Well, we almost know by definition none was
obtained, because if someone had gone and done it, they
would have discovered there were no assets there,
wouldn't we, Mr Fielding?
A. That's a bit of a leap, but they might have. We know

people went in to look at the books and records and he
falsified every piece of information to them.

Q. I know, we're going to come to that, but the work done

20

21
22
23

Q. Yes, that probably makes more sense, you're probably
right about that.
And then do you see what he suggests is:
"I really think our new confirmations can wait until
year end when we can include them in the annual review.
Madoffis really cheesed off with us (BOB) and he may
cut the umbilical ifwe go once more to the well. We
may think our ... "
And that's presumably a reference to the number of
assets that HSBC or HSSL has with Madoff:
"... has power in the market but he can replace that
within a month. He may put us on the black list so we

24

by KPMG was not an independent confirmation of

24

have to agree a plan of action. Perhaps we should

25

the assets, was it?

25

discuss?"

Page 89
1

A. I believe they traced particular trades through.

Page 91
1

So at this stage he's effectively seeking to push

2

I don't know what work other funds and other clients may

2

3

have done with BLMIS either. And I'm not suggesting

3

4

they did do it, I'm absolutely not trying to suggest

4

5

that there was a full end-to-end confirmation of every

5

that we're going-- that there's going to be fund

6

single asset.

6

auditors going in. It could be that.

7

Q. Can you explain to the Court why this wasn't done, given

7

8

the concerns that had been expressed by Mr Smith and

8

9

the fact there has been a decision of the GFS Board to

9

10

10

do this?

back on the idea that this independent audit
confirmation should be obtained, isn't he?
A. I don't know whether he's referring to that or some idea

Q. But what he's concerned about is not upsetting HSSL's
business with BLMIS, isn't he?
A. Well, he's upset about the bank not upsetting BLMIS. As

I say, he's a very client-oriented person, he's on

11

A. The task was then assigned to Bill Jones, and I gave

11

the board of some of these funds, I think he's thinking

12

Bill all the information l had. I don't know why he

12

about the client angle.

13

didn't do it. I know there are some emails where

13

14
15
16
17
18
19

David Smith is clearly -- seems to be in liaison with

Q. Let's go on and look at {N/621/1}, 108 of core bundle 2.

14
15
16
17
18
19

20

A. Which would obviously not be good, ifhe just didn't do

20

to be carried out because he doesn't want to jeopardise

21
22
23

the business that is effectively managed by BLMIS, isn't

Bill about it. It's not clear that there was
a conclusion that something David did or got changed
Bill's opinion on whether it needed to be done, or
whether Bill just didn't do it.

Q. Yes, he's very much on the client sales side of
the business, isn't he?
A. He may also have been the head of the operation in

Bermuda at the time, but he was very much
a client-focused person. Very interactive with
the clients.

Q. I suggest that in effect, he's pushing for this work not

21
22
23

Q. Did you take any steps to follow up on whether this was

24

A. I was aware it was being followed up. Bill reported to

24

confirmations, saying we're now in October, it can wait

25

Paul Smith. There was a reason that I didn't take it on

25

until year end.

it.
being done or not?
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Q. But he's trying to push it off, isn't he, because he's

1

A No, the responsibility for following up with Bill would

2

concerned about not upsetting Ma doff. That's clearly

2

rest with Paul Smith ultimately. And I think this

3

his concern there?

3

Dublin Risk Management Committee is interesting, because

4

what you see, I think, in there is he's there following

4

A He's clearly concerned about not upsetting Ma doff and,

5

therefore, the clients, but I think he's saying is:

5

up with Bill, because they know he's been assigned

6

we're close to year end, year end is a logical time when

6

the task.

7

everybody is doing confirmations, why don't we just do

7

8

it at year end?

8

Ifwe go to {N/648/1}, 112 of this core bundle,

9

there's an email chain of December 2002, which is

9

10

Q. We know, in fact, it was pushed off indefinitely, don't

10

we?

Q. Let's go on.

slightly odd, because if you look at the bottom of

11

A Yeah, we do.

11

the chain, it starts with an email sent on behalf of

12

Q. Ifwe go to page 1 {N/621/1}, there's then some further

12

Paul Smith to GFS Global Credit relating to the issue of

13

email exchanges between you and Mr Smith. Then at

13

14
15
16
17
18
19
20
21
22
23

the top of the page you email him on 22 October 2002:

well, unredacted in the final version -- has since been

14
15
16
17
18
19
20
21
22
23

24

redacted and we know it was:

24

"I need you to take control of Ma doff. I don't

25

think Bill Jones should visit them without you."

25

"David,
"Called this morning to see if you had thought
further on this issue but understand you're in sunny Aus
... In the meantime, on Madoff, the only follow-up I am
aware of is from the Dublin Risk Management Committee
having it noted on their action list. I told [X] it was
in hand between you, me and [X]."
This has been redacted but an unredacted version --

"l told Michael that it was in hand between you, me

leverage to fund of funds. Do you see that?
A I see that.
Q. And he's talking about the rate of interest which should

be charged, and fees and so on and so forth. Do you see
that?
And then you -A I see that.
Q. Yes, and then in the middle of the page you respond to

that to various people making some comments of your own.
Then, at the top of the page, you get an email from
Mr Smith, David Smith, that says:

Page 93
1
2
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1

and Bill Jones".
Who was Michael?

2

And l suggest this is a reference to the carrying
out and obtaining of the independent audit confirmation,
isn't it?

3

A That would be Michael May, I believe.

3

4

Q. So, so far as he's concerned, the action point to obtain

4

A I would say so.

Q. So why did Mr David Smith want you to take control of

5

independent audit confirmation is in hand between you,

5

6

Mr David Smith and Bill Jones; is that right?

6

7

A That's what I told him. And maybe I can explain

7

that?
A I think what he's doing here, first I think it's clear

8

the linkage with Michael. 1think Michael -- we saw it

8

he knew -- he knows Bill has been assigned the task.

9

from another email -- 1 believe was a recipient of

9

I think he's probably saying, "Oh, you know, Bill's

10

the Dublin Risk Management Committee emails. l don't

10

11

know whether he was just getting them for information,

11

to that. But actually, I don't think it was about Bill

12

or whether he might even have been a member at some

12

necessarily going himself to Mad off, to BLMIS, I think

time.

13

it was about Bill instructing banks' external auditors

13

14
15
16
17
18
19
20
21
22
23

Q. But the point is actually it was you, Mr David Smith and
Bill Jones who were responsible for carrying out this
independent audit. That's correct, isn't it?
A No, we weren't responsible for carrying it out, we were
working on what was going to happen. 1 had -- 1 don't
know whether I'd done it at this time, but I did it
pretty quickly after the board decided, l sent
everything to Bill because it was very clear that this
job had been given to Bill.

Q. Well, it's clear the responsibility, l suggest, for

14
15
16
17
18
19
20
21
22
23

24

ensuring this is carried out, is between you,

24

25

Mr David Smith and Mr Jones, isn't it?

25

Page 94
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style, could that upset Ma doff again?" We're going back

to go and do it, but I think Bill was going to have
the conversation or contact BLMIS to explain it, and it
wasn't going to be me, for the very reason I stated,
that I had the relationship and we wanted a way to move
back. And I may have replied to this -- I don't know
whether I replied to this, but I would have, I think,
said, "Okay, for the reasons either we agreed before or
now, I don't think it should be me informing Madoff of
the -- BLMIS of the review".

Q. Well, the reply is on {N/651/1}, tab 113 of the core
bundle 2, and we see your response:
"Paul seems hellbent on irritating Madoffwith FIG,
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1

I will take them but not until next year as I need to

1

2

preserve the relationship with Bank Austria."

2

Then at the top of the page we have Mr Smith's
response:
"If Madoffis to be our sub-custodian, we need FIG

3

Do you see that? So your view was that the work

3

4

that Mr Smith was requiring to be carried out was an

4

to do a full review. We do not have authority to

irritation, wasn't it?

5

5

approve Ma doff as sub-custodian. Only FIG with could do

6

A This looks like something else, because we're now

6

this. We need to put this in the hands of FIG."

7

referring to FIG, and I actually can't recall why FIG

7

8

suddenly came into this.

8

you're appointing a sub-custodian, there would be a full
A The FIG group would do -- I think we've -- I've covered

Does that reflect the fact that ordinarily where

10

a response to the email we were just looking at, about,

9
10

11

"I need you to take control of Madoff. I don't think

11

it in my statement, because I contacted them before

12

Bill Jones should visit them without you"; do you see

12

I went to do the due diligence, because they are

13

that? And you're responding to it saying:

13

the group that does due diligence on sub-custodian

14

banks, and they had said to me, "Look, this is a very

9

14
15
16

Q. Well, if you look at the bottom of the page, this is

"Paul seems hellbent on irritating Madoffwith
FIG ... "
So what do you think that was a reference to then?

review carried out by FIG?

15

special case, it's very different, we're not going to do

16

that review". Paul obviously, I think, is mindful of

17
18
19
20
21
22
23

A I don't know, but FIG is short for Financial Institution

Q. Well, let's --

17
18
19
20
21
22
23

24

A Or whether it was something else. But it may be

24

but what Mr Paul Smith is concerned about is appointing

25

BLMIS as sub-custodian for any further funds, isn't he,

25

Group, which was a group that was based in Bermuda that
handled relationships with other banks, and I think
actually Network Management sat within that group, so
I'm really now not sure how Paul had brought FIG into
this.

the same, I really just don't know.

that normal process and that FIG would normally do
reviews, would normally approve things, and I appreciate
being -- seeing -- seeing this email, because now -this, I don't think has anything to do specifically with
the Bill Jones task. I think I know which fund this
relates to, it's a new piece of business.

Q. Yes, I agree, it does look like a new piece of business,

Page 97
Q. Let's have a look anyway, because there's an earlier
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1

without a full review by FIG having been done first?

2

email which may cast some light on this. It's at

2

A. And I think I replied to this email to remind him that

3

tab 111 of the core bundle {N/639/1}.

3

1

4

It may be that this is what's being referred to,

4

there's already a sub-custodian agreement, and maybe --

Q. I'm not sure you do, actually, Mr Fielding, because

5

because do you see at the bottom of the page, you email

5

actually that -- you mention that in your email below to

6

Mr Paul Smith on 27 November, and you see you say:

6

which Mr Smith's replying; do you see that?

7

"David ... "

7

A Oh, okay.

8

Which must be Mr Smith:

8

Q. So I think you email him about the proposal for the new

9

"... mentioned that [someone] would like us to

9

10

business and then he emails you back saying,

operate with Ma doff as sub-custodian for the portion of

10

11

the Fund's assets invested with Madoff. As

11

12

BOB Ltd/BTDL already has a sub-custodian agreement with

12

13

Madoff for ... "

13

the next email where this is a different subject, it's

14

about sending FIG in to do a -- one of their typical

14

Then the name of the fund has been redacted:

effectively: no, unless FIG does a full review. Do you
see that?
A So I guess I can see a connection now how we get to

15

"... this could be used to cover the new account but

15

reviews which they probably used the Thomas Murray

16

David mentioned there is still a concern over the level

16

questionnaire in relation to a specific client, and so

17
18
19
20
21
22
23

of due diligence we have on Ma doff. I would mention

there would now be another party going in to do

the one used by FIG/Thomas Murray."

can use the upcoming NY visit to arrange for you to meet

17
18
19
20
21
22
23

24

Madoff as a prelude to sending any further

24

Mad off. And out of interest, was a review of BLMIS ever

25

questionnaires or requests for information."

25

carried out by FIG?

that when Fergus and I visited Madoffin July year we
had him complete a due diligence questionnaire based on
Then you go on to say:
"Not to say we should not do more, but perhaps we
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a review. You have the Bill Jones and FIG, and that
would irritate Madoff.

Q. Right, well let's go to {N/651/1}. As you say, you
regarded the idea that FIG ought to do a review as
the -- before BLMIS is appointed sub-custodian for
further funds as being something that would irritate
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1

A. Not to my knowledge, because I'd enquired if there had

1

this context of overall control, he clearly formed his

2

been reviews. FIG obviously disappeared once we were

2

view that was important. I think the FIG is very

3

bought by HSBC and it became -- effectively that task

3

specific to a new client and it's a different -- totally

4

moved to Brian Pettitt.

4

5
6

7
8
9

Q. lfwe go on, just over the page, tab 114, {N/652/1}, you
see Mr David Smith as response:
"Yes, I agree with your observation on Ma doff.
Silly but there is nothing I can do about it."

5
6
7
8
9

A. Mmhmm.

different type ofreview.

Q. Now, I think we know on 17 March 2003 you became
a director of Alpha, didn't you?
A. I did become a -- it sounds the right date. I'll just

check in my statement.

Q. You can, it's paragraph 117. I think it's a matter of

10

Q. Did you think that Mr Paul Smith's approach was silly?

10

11

A. It's not so much the approach, it's that, you know --

11

A. Yeah, fair enough.

Q. And there shouldn't be any controversy about it.

record.

12

I don't know whether Paul remembered or didn't remember

12

13

that he'd already got Bill Jones working on one review,

13

14

which is a bit different, now he's saying FIG do another

14

{N/759/1} which relates to Alpha. And this is -- as you
will see from about a third of the way down,

I just wanted to ask you about a document we have at

15

review, which is different, and I think what David is

15

16

saying, it is -- seems a bit silly to do two reviews at

16

Michelle Amesse to Ursula Fano, cc Jim Hughes, dated

17

the same time, because this can irritate -- this

17

9 June 2003, and Ms Amesse is, it appears, a management

18

addition of another review could be an irritant. He's

18

services administration manager at Bank of Bermuda; do

19

saying: it's maybe silly to do it at the same time, but

19

you see that?

20

we're going to have to get on with it if we're going to

20

A. I see that.

21

have this new piece of business, I guess.

21

Q. She's obviously referring to the Brokerage Agreements,

22

which it appears are being entered into with BLMIS in
relation to Alpha. And she says:

22

Q. I suggest, Mr Fielding, the impression you get from --

23

in these papers is Paul Smith is concerned about BLMIS,

23

24

he wants further work to be done, but that you and

24

"I have asked Jim Hughes, legal counsel in our Lux

25

David Smith were resistant to that, weren't you?

25

office to review the document as a matter of urgency.

Page 101
1

1

Since we are the named custodian, the Bank is required

2

the very beginning, fair enough. l may have had

2

to review any brokerage accounts."

3

a different personal view, but I'm being told by more

3

4

senior people, or Paul Smith in particular, it's going

4

5

to be done. What l do is actually I immediately liaise

5

6

with Bill Jones to make sure he has everything he needs.

6

we would be required to review the Brokerage Agreements

7

I'm very supportive of the process of getting it done.

7

per se, because really it's the client who should do

8
9

A. No, resistant, not at all, because what l said was at

Page 103

Q. Do you agree that there was a state of mind within parts

of Bank of Bermuda that the carrying out of due

8
9

10

diligence was really just a nuisance and got in the way

10

11

of keeping clients happy and earning income?

11

12

A. I think it's fair to say that David Smith was

12

Now, why was is that HSSL as custodian was required
to review any brokerage accounts?
A. I don't really know how she came to that conclusion that

that, or the client's legal advisor.
Q. Well, does it reflect the fact that the account in

respect of Alpha with BLMIS is in the name of
Bank of Bermuda?
A. I don't know whether it's that. My read of this is,

13

appropriately balanced in his role of thinking: let's

13

14

look at the context, these are client relationships that

14

the Fund -- the bank is appointed as custodian to

15

have been set up, clients have worked with BLMIS for

15

the Fund, there's this brokerage carve-out, but if we're

16

years, they've opened accounts. We don't-- we need to

16

going to be sending money to and from broker, we kind of

17

do things, but let's do it in the right order and not

17

need to know who they are, but why we would actually

18

maybe duplicative and things like that. So I don't

18

need to review the agreements, I don't know.

think it's anybody saying, "Don't do it".

19

19
20

Q. Did you think that Paul Smith wasn't appropriately

I think she's saying: we are appointed as custodian to

Q. Can we go to {N/730/1}, this is then a letter sent on

20

29 April 2003, sent by you, as it happens, to BLMIS, and

balanced and that he was placing too much emphasis on

21

you send this to Mr Ma doff and you see what you ask for

22

the due diligence and the need for the independent audit

22

is:

23

confirmation?

23

21

24
25

A. I do think they're very separate. I think he'd formed

his view. I think the independent audit confirmation in
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"In order to keep our files up to date, I would

24

appreciate receiving a copy of the audited Statement of

25

Financial Condition for your company ... "
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1

This time up to 31 October 2002:

1

2

"I would also appreciate receiving a copy of

2

I carried out a "due diligence on behalfof GFS Credit",

3

which I think goes to something we were -- a point that

3

4
5

the Internal Control Report ... "
That's the Friehling & Horowitz document we were
looking at earlier, isn't it?

4

And it's actually very interesting because it says that

was covered yesterday or the day before.

5

Q. Let me show you why I think you received it, because if

6

A That is correct.

6

we go to {N/720/1}, you see at the top of the page there

7

Q. You see you head that letter, "Update to our Sub-Custody

7

there's an email from Mr Young to Mr Fraser, copied to
various people, including Paul Smith. It says:

8

Account Records", and I suggest that reflects the fact

8

9

that you understood that BLMIS was sub-custodian of

9

10
11

10

HSSL, didn't you?

A No. I think I've answered this before. I didn't feel

11

12

that and I don't know why I used that heading, to be

12

13

honest.

13

14
15

16
17
18
19
20
21
22
23

Q. You don't know why you used that heading. Is that your
evidence?

A I don't know why I wouldn't just have said "Update to
Sub-Custodian due diligence".

Q. Well, you're treating BLMIS as a sub-custodian, aren't
you, perfectly naturally and in the course of everyday
correspondence?

A No, that's not correct. What I'm doing here is doing
what I felt was right to continue the due diligence.

Q. We then see what happens or doesn't happen to

14

"James,
"Attached please find Dublin's response as approved
by G.Brady and B.Wilkinson."
Madoff.doc. And I think that then is the document
we then see at N/722?
A I would say --

15

Q. And I think --

16
17
18
19
20
21
22
23

A I would say yes.

Q. -- what then happens is ifwe go to {N/723/1}, you see
Mr Smith then forwards it on to you, it appears, and to
Mr Jones. Do you see that?
A I see that.

Q. It's on that basis, I think it's probably likely you did
see this at the time.
Ifwe go back {N/722/1}, which is the document

24

the proposal to obtain independent audit confirmation by

24

itself, you see what Mr Young is doing is outlining to

25

KPMG of the BLMIS assets. lfwe go to {N/722/1},

25

Mr Fraser the basis on which Bank of Bermuda "continues

Page 105
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1

tab 124 of the core bundle, Tom Young, who we've seen

1

to be satisfied", he says, "with Madoffas

2

reference to before, produces a memorandum or document

2

a counterparty and sub-custodian".

3

of16 April 2003, and ifwe go quickly to {N/723/1}, at

3

4

tab 125 of the core bundle, I think we can see

4

A I see that.

5

Mr Paul Smith forwarding this on to you in fact on

5

Q. Then, as you observe, under "Due Diligence" he refers to

6

25 April 2003. Do you see there's an email from him to

6

various things: firstly, your visit; secondly,

7

you and others with an attachment, "Madoff.doc"?

7

the completion of the sub-custodian due diligence

8

questionnaire; and then thirdly, over the page,

9

{N/722/2}:

8
9

10
11

And I believe that that's likely to be the document
at {N/722/1}. Do you think that's likely, or do you
remember seeing the document at N/722?
A I just need to read the chain to see if I can make

10

11

Do you see that in the first sentence?

"Independent Auditors' Report on Internal Control at
Madoff."

12

that -- that same connection.

12

13

Q. You have to start at N/722.

13

14

A That's the document itself, isn't it? That's

14

executing broker and has not been granted any investment

15
16
17
18
19

discretion."

15

April 2003. Is it possible to go back to the email.

Then fourthly, there's reference to an agreement:
"... in which it is agreed that Ma doff is an

16

Q. I think--

17
18
19
20

A l mean, if you're trying to say -- if I'm being asked if

Q. Yes, have you?

20

A No, I don't think that's connected.

21

A I'm pretty sure that I have. Would I have seen it at

21
22
23

Q. So you think that's some other agreement, do you?

there's a linkage, I need to read through. Have I seen
this report?

22

the time, or only in preparation? I'm not 100% sure,

23

but--

24

Q. Let me show you --

24

25

A -- something tells me I might have seen it at the time.

25

Page 106
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I suggest that's probably a misdescription and
that's almost certainly a reference to the side-letter
in relation to Thema that we've seen previously. Do you
think that's likely?

You see, I suggest it must relate to Thema, because
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"We also hold a copy ofan agreement between [Thema]
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1

executing broker and has not been granted any investment

1

2

discretion."

2

3

And I haven't seen any such agreement, so I was

ever hear from him)'."
Do you see that?

3

A. I see that.

Q. So I suggest what has been allowed to happen is this has

4

wondering whether actually it's a reference to

4

5

the side-letter?

5

been effectively been allowed to rest in the long grass,

6

it has been left in the hands of Bill Jones, it's known
that it's not taking place, and everyone's quite happy

6

A. I'm fairly sure this is not a reference to

7

the side-letter about free deliveries. There looks like

7

8

something may be slightly different about Thema in

8

9

the way that Thema had appointed BLMIS and it's

9

with that situation, aren't they?
A. l don't know that they're happy and I don't remember

10

specifically in the area of how BLMIS was going to make

10

11

investments, and they're looking for some additional

11

I think it's a few months after the

12

agreement relating to that. I don't think it's anything

12

October/November 2002 period.

13

14
15

to do with free delivery.

Q. Right, so you think that may be a separate agreement
that was entered into in relation to Thema?

exactly the date of the document you just showed me.

13

Q. Yes, we're now April 2003 basically.

14

A. Yeah, and there's been some follow-up with Bill, but he

15

hasn't got round to it by that time.

16

A. I think he's stating there is an agreement.

16

17

Q. It then says below that:

17

grass, wasn't it, and everyone was very happy with that

18

and no one, including yourself, made any steps to follow

18

"Nigel Fielding expressed himself satisfied with

Q. I suggest this was just allowed to go into the long

19

the due diligence meeting and questionnaire completed by

19

20

Madofflast July. In the meantime, we are awaiting

20

21

a report from Bill Jones on a promised meeting with

21

I do -- I do state -- and I know it's contrary to what

22

Ma doff, to further confirm that assets of [Thema] are

22

my boss felt at the time -- that actually I was quite

23

segregated to our satisfaction."

23

24
25

24

Do you see that?

25

A. I see that.

it up at all, did they?
A. As I say, it would be for Paul Smith to follow it up.

comfortable, but ...

Q. But why would it be for Paul Smith to follow up?
Because you've told Mr May that it's in hand between

Page 109
1
2
3

4
5

Q. And there's no reference here to the obtaining of
the independent audit confirmation by KPMG, is there?
A. No, but I -- I mean, it is -- it is a leap, but I would

say there would be a connection.

Q. Yes, and ifwe go -- I just want to show you an email

Page 111
1
2

yourself, David Smith and Bill Jones, haven't you?
A. That was in the process of formulating what was going to

3

be done and handing over what I had to Bill Jones, but

4

Bill Jones was clearly responsible for it. I think

5

that's shown in several places.

Q. I mean, didn't you think ever to follow up with

that was passing internally at the time, which is

6

7

{L/2/75}. Again, it's part of the Thema transcript, and

7

8

at the very top of this page, counsel in the Thema

8

A. l think I did speak to Bill Jones at some point about

9

proceedings is reading out the final part of

9

when he was going and at some point he said, "I can

6

10

11

12
13

the document we were just looking at; do you see that?
A. I'll take your word for it. I'd need to go back to

10

11

12

the document --

Q. Well, take my word for it that what he's just been

14

reading out is the document we have just been looking

Bill Jones?

probably get round to it when I visit my family in
the" -- he's an American -- "in the States".
Q. Mr Fielding, wasn't this a very important decision that

13

had been made by the GFS Board to obtain independent

14

audit confirmation by KPMG of the assets? It was quite

15

at, which is the Tom Young report on memoranda, and then

15

16

he says at line 10 that he's going to a new document

16

A. Absolutely, any decision of the GFS Board is important

17

which is at page 303:

17

and the GFS Board, I would expect them to follow up.

18

"... Tom writes to Gerry and Brian:

18

19

'"Thanks for coming back so quickly. In view of

19

a key decision, wasn't it, really?

MR JUSTICE ANDREW JONES: What was Bill Jones expected to
do?

20

your comments, I will now send this out and include it

20

21

for noting at the next CC meeting. I do have a copy of

21

from Paul Smith as a basis, send in the bank's external

22

correspondence between Paul Smith et al re

22

auditor to do an independent confirmation. Bill, being

23

preference ... For an independent audit ... ( eg by KPMG)

23

the Head of Compliance and Legal, may have added or

24

of the segregation of the assets. However, I think we

24

subtracted or had his own views on how the scope ofit

25

can follow this up separately with Bill Jones (ifwe

25

should be done, but that -- that would be the starting

Page 110
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point of what he would be going to do.

1

A No, I wouldn't say I would be content with that.

2

MR JUSTICE ANDREW JONES: So he was going to instruct KPMG?

2

Q. You did nothing to follow it up yourself, did you,

3

A. That's what -- that was what the intention was from --

3

1

5

6

from the instruction, because l do read that as an

4

instruction from the GFS Board.

5

MR SMITH: Yes.

6

Mr Fielding?
A I do remember that I actually did follow up with him

about when he was going.
MR SMITH: My Lord, that's probably a convenient moment.

7

So Mr Fielding, I suggest what happened was this: in

7

MR JUSTICE ANDREW JONES: Yes.

8

October 2002 there were some quite serious concerns

8

(1.00 pm)

being expressed about BLMIS, weren't there, by

9

9

10

Mr Paul Smith in particular?

10

(The short adjournment)
(2.18 pm)

11

A. He was saying this -- "This could be quite problematic,

11

MR SMITH: Good afternoon, Mr Fielding.

12

we need to do some more, we need to look at it and do

12

A Good afternoon.

13

Q. We had just got to May 2003 and you'll recall from

14
15
16
17
18
19
20
21
22
23

yesterday that at this time you went to Bank Austria

13

this review".

14

Q. Then there was a decision by the GFS Board to obtain

15

independent confirmation from KPMG; do you agree?

16

A. I agree.

17

Q. That was a very unusual step, wasn't it, at the time,

18

that was not something that Bank of Bermuda would

19

normally have done in relation to a sub-custodian,

20

was it?

21
22

23

A. It was not, and actually we didn't have the right to do

it under the agreement.
Q. Mr Fielding, with respect, it's very surprising, isn't

24

it, that there was then no attempt whatsoever to follow

24

25

up on this important decision; do you agree?

25

with Mr Birgen to make the presentation; do you remember
that?
A I do.
Q. And ifwe go to {N/727 /1}. In advance of that

presentation you sent an email to Dr Fano, copied to
Mr Birgen:
"Further to your call requesting a meeting with your
risk management and internal control executives to
present Bank of Bermuda ... "
And I think that's consistent with what you were
saying yesterday about attendees being risk management

Page 113
1

A. I only know the follow-up I did. I don't know what

Page 115
1

and internal control people; is that right?

others did or didn't do. I don't know what Paul Smith

2

A. That's right.

3

or David Smith or any other member of the Board --

3

Q. And you propose a date.

4

1wasn't a member of the Board -- what they did.

4

2

5

Q. You were --

6

A. But it obviously didn't get done and therefore whatever

7
8

9

follow-up was done was not sufficient.

Q. Amongst other things you were a director of Primeo at
this stage, weren't you?

details of "topics/questions which your risk management

6

and internal control executives would specifically like

7

us to cover".

8
9

10

A. Yes, that's correct.

10

11

Q. So, in that capacity at least, didn't you think it was

11

12
13

essential to make sure that this work was carried out?
A. I was -- I -- I actually personally felt fine with what

Then, in the second paragraph, you ask Dr Fano for

5

Do you see that?
A I see that.

Q. Then ifwe go to the next page, {N/728/1}, there's
a response from -- well, you obviously have a call with

12

Dr Fano, and you see you then effectively summarised

13

that call in an email you send to Mr Birgen; do you see

Q. You sent everything to Bill Jones. You knew he wasn't

14
15
16
17
18
19
20
21
22
23

24

in fact doing anything and you were perfectly content

24

A. I can't remember, but it may be to other funds.

25

with that, weren't you?

25

Q. That's okay. It goes on and says:

14
15
16
17
18
19
20
21
22
23

had been done so far.

Q. Was that the problem? Was that the reason why you
didn't make sure it was carried out, because you
personally didn't think it was necessary?
A. I think I've already answered that. I might not have --

1 don't agree with every decision. Once a decision is

made, I'm very prompt at following up actions. I sent
everything to Bill Jones, I know I spoke to him,
I wanted it to be done.
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that?
A I see that.

Q. As you set out, in the course of that call:
"She mentioned during their questions they indicated
that they felt Bank of Bermuda was not a serious bank
and therefore why would we be appointed as custodian,
especially for the ... but also Primeo."
Do you understand what the blanked out part is
likely to relate to?
lfyou can't remember, just say so.
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service reputation ( eg we don't appear in the custody

1
2

misleading, firstly because you knew, didn't you, that,

3

surveys) and in response I think we will need to do our

3

within GFS, the view had been reached that the due

4

best on balance sheet and focus on our service niche

4

diligence you had done in relation to BLMIS in July 2002

5

custody strength."

5

was insufficient, wasn't it?

"This comment may relate to balance sheet and

Now, I suggest, Mr Fielding, thatthatwas

6

Then this:

6

A No, I didn't consider it insufficient.

7

"They also want to understand how the arrangement

7

Q. No, not that you considered it insufficient, but the

8

view within GFS, and in particular at the GFS Board

9

level, was that it was insufficient, wasn't it?

8
9

with Madofffor the Primeo Fund works."
So one of the things they specifically wanted to

10

know about was what the arrangement was with BLMIS in

10

11

relation to Primeo; is that right?

11

A I don't know that the GFS Board had reviewed my due
diligence. One or two people, like Chris Wilcockson

12

A That's right, they want to get our perspective on it.

12

maybe. They were looking at -- I think they were

13

Q. And you go on to say:

13

standing back and looking at it and saying there's --

14
15
16
17
18
19

A Yes, I think that's what I'm indicating there.

14
15
16
17
18
19

20

Q. Then at the very final sentence you sort of sum it up,

20

21
22
23

"We should consider Primeo and the [other fund] to
be at risk ... "
So you were conscious at this time, weren't you,
that there was a possibility that the business might be
moved away from Bank of Bermuda?

because you say:
"In her mind, we need to talk a little about
BOB group, alot about ... "

"There's some potential risk with clients using Madoff,
and we want a specific piece of work done". I don't
think they were criticising the due diligence review.

Q. 1don't think they were criticising what you had done,
but I think they'd formed the view, hadn't they, that it
really wasn't sufficient, by itself, given
the concentration of functions at BLMIS?

21
22
23

A. I don't see anywhere that they said it wasn't
sufficient, but I agree, they wanted to do something
extra.

24

Bank of Bermuda (Luxembourg), I suggest that is:

24

Q. Well, what the Head of GFS had indicated, hadn't he, was

25

"... and Madoff."

25

that the concentration of functions in BLMIS was a red

Page 117
1
2
3

4

So one of the key topics I suggest they wanted to

Page 119
1

flag, wasn't it?

hear about was the relationship between Bank of Bermuda

2

(Luxembourg) and BLMIS. Do you agree?

3

due diligence review. I think that's -- that's

4

a conclusion he'd come to looking at the bigger picture.

Q. And what had been directed was that KPMG carry out an

A They wanted to hear about BLMJS' relationship with

A. Correct, but that's not specifically at the sub-custody

5

the Fund at large, and about Bank of Bermuda

5

6

(Luxembourg), you're correct.

6

independent audit confirmation of the assets. We've

7

seen that, haven't we?

7

Q. Ifwe go to {N/737 /1} core bundle -- we see

8

the presentation we looked at in part yesterday, and

8

A Correct.

9

I think you confirmed, didn't you, that you thought

9

Q. And you knew, of course, by this stage, that no such

10

Dr Simon, together with the risk management and internal

10

11

control people from Bank Austria were at this

11

12

presentation; is that right?

12

13

A That is what I said yesterday.

13

14
15
16
17
18
19

Q. And if we just skip through, I think we can go straight

14
15
16
17
18
19

through to page 34, {N/737 /34}. We saw this yesterday,
and I asked you about the first bullet point, which we
discussed.
And this is the start of the section dealing with
BLMIS.

audit had been carried out, had it?
A Yes, I would have understood that that piece of work had
not been carried out.

Q. But you didn't refer to any of these matters, did you,
in your presentation to Bank Austria?
A No, I didn't.

Q. Well, that was somewhat misleading, wasn't it, because
those were critical issues relating to the relationship
between Bank of Bermuda and BLMIS, weren't they?
A I think, to be clear, I don't see that there was

20

Ifwe go over onto the second page, page 35

20

a relationship between the bank and BLMIS other than the

21
22
23

{N/737 /35}, the very final bullet point, you say:

Sub-Custodian Agreement. Those issues there had been

Bank of Bermuda sub-custodian due diligence review

21
22
23

24

on ... "

24

had necessarily spoken to me about it. He -- he was

25

looking at the macro picture saying: look, there

25

"- No material issues arose during the

BLMIS.
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1

could -- could potentially be something, a risk here,

1

A I don't believe I should have told Bank Austria.

2

let's have a look at it.

2

Q. Well, you were a director of Primeo, weren't you, at

3

4

I think it would have been actually inappropriate

3

this point?

for me to have taken to one client what was an internal

4

A Iwas.

5

process not substantiated and not -- had not reached

5

Q. Didn't you think your duty as a director required you to

6

a conclusion.

6

share this sort of information with your fellow

7

Q. Well, the presentation you were giving to Bank Austria

7

8

about BLMIS was essentially a reassuring presentation,

8

A No, I did not.

9

wasn't it? You were conveying the impression that there

9

Q. Well, why not? Is this not a matter that's highly

10

were no problems, weren't you?

11

A I was stating the fact.

12

Q. Well, the presentation you were giving was entirely

10
11

12

directors?

material to the affairs of Primeo?
A For very similar reasons to the ones I've just
explained. Why would I take it -- as a -- a possibility

13

reassuring, wasn't it? You were saying to Bank Austria

13

that is being checked into, why would I take that to one

14
15
16
17
18
19

there were no problems, so far as Bank of Bermuda is

14
15
16
17
18
19

particular client? In fact, the Primeo Board did

concerned, with BLMIS?
A I don't know how Bank Austria read or took
the presentation. I stated the facts. From my
perspective, there were no problems to raise.
Q. Well, there were problems to raise weren't there,

discuss issues, because clearly we've got the -- the
internal audit report of Bank Austria that gets -- key
elements get relayed to us at the Board meeting shortly
after this by Dr Fano.

Q. We're going to come to that in a moment, but the problem

20

Mr Fielding, because you knew that the GFS Board had

20

with this presentation, I suggest, Mr Fielding, is it's

21
22
23

identified a major issue in relation to BLMIS, the head

presenting an entirely positive impression of

was that the Board had decided on the very unusual step

21
22
23

in fact know that a serious issue has been identified

24

ofrequiring independent audit confirmation from KPMG;

24

and that you, Bank of Bermuda, need to do something to

25

correct?

25

resolve that issue.

of GFS regarded it as a red flag, and the consequence

the relationship with BLMIS to Bank Austria whereas you

Page 121
1

A The Head of GFS had said: looking at the structure there

Page 123
1

A Issue -- it's not an issue, it's a potential risk to

2

might be a risk, not substantiated, I'd like to carry

2

3

out more work.

3

should carry out". There is no conclusion that it's an

My own view, as I think I said this morning, was

4

issue.

5

that that risk really was -- I'm not saying that I don't

5

6

acknowledge his view on the risk, but based on the work

6

7

I'd done, I didn't believe that that was a significant

7

8

risk.

8

A That is correct.

9

Q. Well, let's go to 138 of the core bundle {N/769/1}.

4

9

Q. Well, weren't these matters you had to raise with

which the Head ofGFS has said, "Here's some work we

Q. But your evidence is that you didn't think it was
appropriate to draw that to Bank Austria's attention; is
that right?

10

Bank Austria, to say that Bank of Bermuda did consider

10

11

there was a material risk because of the concentration

11

obviously following the presentation, and indeed

12

of functions, and that Bank of Bermuda's view was that

12

a conversation you appear to have had with her a couple

13

it was necessary for an independent audit confirmation

13

of days previously. You say in the first sentence:

14
15
16
17
18
19

of the assets to be obtained?

14
15
16
17
18
19

A I see that.

20

Q. And you are referring there, I take it, to
diligence review of its sub-custodians?

20

21
22
23

A I don't think it would have been appropriate to disclose
that work having -- or that internal instruction having
been given to one particular client.

Q. Well, why wouldn't it have been appropriate?
A The work hadn't been carried out, so we don't know what
the conclusion was.

Q. That's the whole point, isn't it, Mr Fielding. You had

This is an email from you to Dr Fano of 27 June 2003,

"... I confirm that our normal cycle for a full due
diligence review of agents is every two years, unless
operational problems are encountered that lead to an
early review."
Do you see that?

the requirement for this work to be done, but it hadn't

21
22
23

24

been carried out, and it's that which you ought to have

24

I would want to refresh the review on BLMIS. I was

25

told Bank Austria, shouldn't you?

25

guided by what we did with normal full custodians.

identified, or rather the GFS Board had identified
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Q. So when you say "our normal cycle for a full due

1

into the report.

diligence review of agents", that's the normal cycle for

2

Q. I assume the reason for including that section was to

3

a full due diligence review of sub-custodians, is it?

3

explain the responsibilities of HSSL as custodian in

4

A. That is a normal review period used by the Network

4

respect to the relevant fund's assets; is that right?

5

A. When I read it, I'm not sure it's complete, but it's

2

5

Management team, and in my experience of bank

6

sub-custodians that are -- have assets around that

6

scale.

7

7
8

9
10

11

Q. What you were saying, I think, in this email was BLMIS

8

by the legal and compliance function within

currently fell into the group whereby a review would be

9

Bank of Bermuda; is that right?

carried out every two years; correct?
A. It didn't really fall into a group, because this is

10

11

a very different situation. It wasn't being done by the

12

13

normal Network Team, it was a single review that I was

13

14
15
16
17
18
19

doing and I was saying I expected to do it every two

14
15
16
17
18
19

12

20
21

22
23

what the Compliance wanted.

Q. So this was standard language which had been settled on

years because that's what we would do with agents.

Q. Well, that's what your email says though, doesn't it:
"Madoff currently falls in the two year review
group .... "
So you regarded it as falling into the group whereby
a review would be done every two years?
A. Except there wasn't anybody else I was going to review

unless another agent like Madoff came along.

Q. Let's go to the Board meeting you were referring to

20
21

22
23

A. I don't know that Legal were involved. I think it came

from Compliance, from Fiona O'Brien.

Q. You think this was produced by Fiona O Brien in
compliance?
A. That's right. I think Fiona O'Brien was in compliance

at the time.

Q. Just looking at the first paragraph:
"The Bank accepts liability ... "
And just read that paragraph to yourself.
A. (Pause)

I have read it.

Q. Does that reflect your own understanding of what HSSL' s
policy was regarding liability for the acts and
omissions of sub-custodians?

24

a moment ago. That's at {H/30/1}, 23 June 2003. You

24

A. I'm not sure whether it's complete or not. It looks

25

see this was held in Madrid, and the directors present

25

like a bit of a cut and paste out of a standard bank

Page 125
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1

were Dr Kaniak, Mr Simon, you, Mr Spalek, and also in

1

2

attendance was Dr Fano and Ms Irwin. Ifwe go over to

2

3

page 2 {H/30/2}, ifwe pick it up firstly at section 4,

3

reflect your own understanding of what HSSL's policy was

4

firstly there's reference to the review of the

4

regarding the liability for the acts and omissions of

5

administrator to 31 May 2003, and I assume this part of

5

6

the meeting would have been presented by Ms Irwin; is

6

that right?

7

7

8

A. That is correct.

9

Q. Ifwe look at the bottom of that section, she refers to

10

8

the report and says:

9

10

network sub-custodian agreement.

Q. If you want to try to answer my question, does that

sub-custodians?
A. I think it would be a general standard applied to

network banks that were sub-custodians.

Q. Well, it doesn't distinguish between network banks or
any other type of sub-custodian, does it?
A. No, it doesn't, and that's why I say it's a piece of

11

"Moving to the Custodian Risk section Ms Irwin

11

boilerplate. It's actually not particularly appropriate

12

pointed the board to the details included in this new

12

for this.

13

section emphasising risk factors related to the custody

13

14
15
16
17
18
19

of assets."

the bottom of that page. That was a new addition into

14
15
16
17
18
19

the report, wasn't it?

20

20

Now, ifwe go to the report itself, which is in
{1/7 /1} and go to -- let's just turn the pages so you
can see the report. Firstly, page 2 {1/7 /2} and then
page 3, {1/7 /3}, you see the "Custodian Risk" section at

21
22

A. Yes, I don't think that there had been a section on

23
24

25

Q. Well, did you tell the Board that you thoughtthatthis
was incomplete?
A. I don't remember.

Q. Was it HSSL's policy to distinguish between custodians
in emerging markets and non-emerging markets so far as
the acceptance ofliability was concerned?
A. There was -- there was, I think, at some time some

distinction. I don't remember exactly what.

21
22

Q. Just looking then at the second paragraph, could you

Q. What was the reason for adding that section?

23

A. (Pause)

A. I understand that Compliance at the time had asked that

24

custodian before.

for every single fund, we put this boilerplate language
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25

just read that to yourself.
Thank you, I've read it.

Q. Does that also reflect your understanding of HSSL' s
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1

policy regarding accepting liability for assets held in

2

brokerage accounts?

3

4

A It doesn't look complete. Elements ofit look right,
but it's not complete.

1
2
3

4

the arrangement -- I never felt we had brought those
assets and those managed accounts into our safekeeping
obligation.

Q. Well, l think we disagree about that, Mr Fielding, but

5

Q. Why do you say it's not complete?

5

I'm going to move on, as we've already discussed that

6

A On the same basis I think the first paragraph may have

6

point at some length.

7

been a cut and paste from a standard bank sub-custodian

7

Ifwe go back to the Board minute {H/30/2}. Ifwe

8

agreement, I would have thought the second paragraph

8

go over then to page 3 {H/30/3}, there's a section here

9

was, but it's not the standard language we used in those

9

which begins about halfway down the page:

10
11

10

agreements.
Q. Why would it be incomplete if this is something that's

11

"Dr Fano advised the board that Bank Austria had
implemented an internal control which had been triggered

12

been settled by Compliance for inclusion in all of

12

by the high NAV - totalling more than $350 [million] ...

13

the administrator reports?

13

The outcome of the control identified various issues."

14
15
16
17
18
19

A I don't know. I can't answer for Compliance.

if you considered that to be the position at the time?

14
15
16
17
18
19

20

A If I had looked at it very closely and gone away and

20

21
22
23

Q. I think you're now familiar with clause 6(B) of

Q. Did you tell the Board at the time that you thought this
was incomplete and inaccurate?
A I don't remember.

Q. Wouldn't you have thought it incumbent on you to do so

Now, the first issue is:
"... that there were no agreements with Madoff on
strategy, only a gentleman's agreement. Dr Fano advised
that other funds like Fairfield ... and Kingate ... were
also in the same situation."
So was that issue the fact that there was no written
investment agreement in place with BLMIS?

the Custodian Agreement, because you refer to it in your

21
22
23

24

witness statements for these proceedings; is that

24

fairly short, the Brokerage Agreements. It doesn't set

25

correct?

25

any parameters around what Mr Ma doff could choose to

done a review, possibly.

A. I don't believe it was about a written investment
agreement per se, it's about-- it links to the accounts
that had been opened and the documentation, which is

Page 129
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1

A I've read it a few times in preparation.

1

2

Q. Was clause 6(B) something you were familiar with at the

2

3

3

time?

4

A No, not that I recall in detail.

4

5

Q. Because I think you said you probably didn't read

5

6
7
8
9

the Custodian Agreement; is that right?
A I think what I said was I wasn't sure, but I -- it's
quite possible I didn't read it at the time.

Q. So l assume what you say about clause 6(B) in your

6

invest in or not invest in.

Q. So the point was that there were no written or formal
investment management criteria in place; is that right?
A Investment restrictions is what I would generally call
them, or a strategy.

Q. So any formalised document setting out the nature of

7

the investments which Madoff could or couldn't make; is

8

that correct?

9

A Correct.

10

witness statements therefore isn't based on your

10

11

recollection of what you understood at the time but is

11

12

what you're saying now based on your interpretation of

12

"Bank Austria also identified that they had to

13

the provision; is that right?

13

totally rely on Madofffor information regarding

14
15
16
17
18
19

Q. Ifwe then go on in the board minute, you see it then
says:

interpretation now rather than giving evidence about

14
15
16
17
18
19

20

what you knew and understood about that clause at the

20

21
22
23

time. Is that right?
A About the clause specifically, but I think I've already
pointed out that I wasn't intending to appoint BLMIS as

21
22
23

24

a sub-custodian per se, and there are disclosures in

24

"... advised that this did not provide Madoffwith

25

the Offering Memorandum of these funds that make clear

25

any access to fees and the general management of

A I have looked at the provision in preparation and it
clearly sets out what I thought.
Q. Well, to be clear, Mr Fielding, you refer to clause 6(B)

in your witness statement, and I'm suggesting that what
you're doing is looking at it now and providing your
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the Fund due to his position as both Manager and Broker
of the account."
So that's identifying the fact, isn't it, that
Madoffis the sole source of information about
securities and trades; do you agree?
A About everything that he's doing. About everything
BLMIS is doing.

Q. Indeed.
Then you see there's then some comments reported on
the part of Dr Fano, she says:
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1

the Fund is done by Bank Austria. Dr Fano emphasised

1

2

that this would never change, as Madoff did not wish to

2

KPMG to go in, but you don't mention any of that, do

3

work with any other broker due to the possibility of

3

you, and instead you're reassuring to the Board, aren't

4

exposing his tactics within the market."

5
6

7
8

9

4
5

Then this:
"Confirmation of transactions was also an issue
without an independent broker counterparty."
So do you agree that that was then identifying
the point that because of the unusual concentration of

6

certainly meant to be clear statements of: these are
good attributes. I do think-- and I don't know whether

8

it's in this Board meeting or another -- there's then

9

some discussion about what E&Y are doing to check

functions in BLMIS, it wasn't possible, under

10

11

the structure as it was set up, to get any independent

11

12

14
15
16

17
18
19
20
21
22
23
24

25

confirmation of the trades BLMIS was purporting to do?
A. That's right, and I don't know who actually said that

12

that there had been debate within Bank of Bermuda about
Friehling & Horowitz and the extent to which reliance

clearly my view of that was that these were good
attributes.

24

"Mr Fielding reminded the board that Madoff supplies
detailed statements of all activity, that the firm is
registered with the SEC and has clean audit opinions."
So it looks like you were seeking to reassure
the Board, weren't you?
A. I was seeking to give the Board some facts that I felt

were pertinent to the discussion we were having, and

Q. But wouldn't you agree that the fact BLMIS supplied

things.

Q. Why didn't you mention the fact or refer to the fact

13

14
15
16
17
18
19
20
21
22
23

point.

Q. Then you're recorded as saying:

you?
A. I don't know what comfort they took from it, but they're

7

10

13

a red flag, and it's identified the need to instruct

25

could be placed on them?
A I don't know. I don't know that it occurred to me at
the time. I didn't think we couldn't rely on them.

Q. Then why didn't you say to the Board that you knew that
the GFS Board had recommended that independent audit
confirmation of the assets be obtained?
A I think I've answered this before. We -- that was based
on some concerns that Paul Smith had identified that
there might be a risk; we hadn't got an answer to that
and it wouldn't be appropriate to raise it with one
client.

Q. When do you mean by the fact you hadn't got an answer?

Page 133
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1

detailed statements of activity was not really

1

2

the issue, the issue was that there was no independent

2

had to be done and you knew it hadn't been done?

3

confirmation of the information which it did supply,

3

A That doesn't tell you whether there's a -- a risk with

4
5

wasn't it?

4

A Well, that's right. I'm -- I'm saying what he does

5

You had got an answer, hadn't you, because you knew what

BLMIS.
Q. But you never told the Board, did you, that the KPMG

6

supply. I'm -- I'm not suggesting that he's

6

report which the GFS board had required wasn't obtained.

7

supplying -- if there's an independence flaw(?).

7

A No, because it was commissioned by the bank -- or it was

8

Q. Why didn't you say at this point that there had been

8

9

discussion within Bank of Bermuda and it had been

9

10
11

12

recognised that the concentration of functions in BLMIS
was a red flag?
A For the very same reason I responded previously. This

10
11

representing the professional custodian at this Board
meeting, weren't you?

Board meeting is at a similar time. We had not reached

13

14
15
16
17
18
19
20
21
22
23

a point of conclusion on that, it wouldn't be

has actually identified the very issue which the GFS

14
15
16
17
18
19
20
21
22
23

24

Management Committee has also identified, and you know

24

25

that the GFS Management Committee has identified that as

25

Q. But the problem, Mr Fielding, is that you're being

reassuring to Primeo's board about the very issue which
Bank of Bermuda has identified as being a real problem.
That's right, isn't it?
A I'm giving some facts in the context of all the points
that are being raised.
Q. Well, you're being reassuring to the Board. The Board
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got commissioned, at this time.
Q. But you would agree, would you, that you were in effect

12

13

appropriate to tell one client.

going to be commissioned, sorry, I'm not sure it ever

A I was sitting there as a Board member. The person

representing the bank from a service provision was
the relationship manager Jill Irwin.

Q. Yes, but in reality, you were the senior Bank of Bermuda
person at this meeting, weren't you?
A That is correct.
Q. And in reality, what you said about custodian issues was

going to carry a huge amount of weight with the Board,
wasn't it?
A I imagine what I would say about any issue would carry

a reasonable weight if it was well informed.

Q. So didn't you appreciate that you were under an
obligation to give accurate advice about the position in
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1

relation to the custody of the assets being managed by

1

information from BLMIS was an inherent but acceptable

2

BLMIS?

2

risk associated with the BLMIS model."

3

4

A I'm struggling a little bit with what accurate advice

is, but--

3

Do you see that?

4

A I see that.

Q. Ifwe go back to the minutes which we were just looking

5

Q. Well, let me put it this way: accurate advice in

5

6

the sense of advice which properly reflected

6

at {H/30/3}, as far as I can see, that comment isn't

7

Bank of Bermuda's own internal assessment of the issue?

7

recorded anywhere in the minutes, and what it in fact

8

says in the part we were just looking at is that:

8
9

10

11
12
13

14

15

A We hadn't done an assessment in that sense; somebody had

identified that there could be a risk and I'd asked that
some work be done.
Q. But the problem is, Mr Fielding, you've identified

9

10

11

"Confirmation of transactions was also an issue
without an independent broker counterparty."
Then the comment from yourself we were just looking

the risk, the work was never done, was it, and you never

12

have told the Board one way or the other?

13

didn't in fact make that particular comment you set out

14

at the end of paragraph 46 of your second witness

A I don't think there was -- I don't think in my mind

there was a need to tell the Board.

15

at. So I suggest to you, Mr Fielding, that Dr Fano

statement.

16

Q. Didn't you think that your duty as a director of Primeo

16

17

required you to disclose these matters to your fellow

17

not in the minutes, it's not in the minutes. I don't

18

directors?

18

know whether there's another page, but if--

19

A No, I didn't.

19

Q. Well, we can have a look.

20

Q. So you think these sort of matters, which are relevant

20

A -- if it's not there, it's not there.

Q. By all means let's have a look at the next page.

21

to Primeo's affairs, I would suggest, you could just

21

22

keep to yourself and not share with your fellow

22

23

directors?

23

24

25

A They could become relevant if there were real

substantiated concerns, and then we would have had to --

A Well, I obviously have some recollection ofit. !fit's

{H/30/4}.
A I'm going to say, Mr Smith, I'm sure he's reviewed

24

the whole minutes of-- if it's not mentioned, it's not

25

mentioned, but I obviously had a recollection.
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Q. I suggest, Mr Fielding, that in all likelihood, she

1

I think I've dealt with this in my witness statement --

1

2

we would have had to consider how to approach all

2

3

clients ifwe had got some substantiated level of--

3

A I can't accept that.

Q. Right, so do you have an independent recollection now

didn't in fact say that. Do you accept that?

4

substantiated level of evidence that something may be

4

5

going wrong.

5

sitting here of what was said at this meeting outside of

6

the Board minutes?

6

Q. But the problem is you didn't do anything one way or

7

the other to work out whether there was in fact

7

8

a substantiated concern, did you?

8

9

A Well, I'd done the work I had done and I was

9

A Not of everything that was said, but I obviously had
a recollection if I put it in my statement.

Q. Sitting here now, do you have a recollection of Dr Fano

10

comfortable, and we know more work was done later that

10

saying what's set out in the final sentence of

11

also led to the same conclusion.

11

paragraph 46 of your statement?

12

13

Q. Well, we know that work wasn't an independent audit
confirmation, don't we, Mr Fielding?

12

A To the same extent as when I wrote it.

13

Q. That's not an answer to my question. You're sitting

14

A The KPMG report -- the later KPMG reports, as I said

14

15

before, I don't remember the exact scope of them, but

15

recollection, independent of the Board minutes, of

16

I believe what they did was test various trades.

16

Dr Fano saying what's set out in the final sentence of

17

I think Mr Smith's correct, they didn't do a complete

17

18

audit confirmation of all the assets.

18

here now in the witness box. Do you have a

paragraph 46 of your statement?
A I do recall Dr Fano explaining that there were risks and

19

Q. Now, just picking up something you say in your second

19

20

witness statement at paragraph 46, please. And this is

20

21

your reply witness statement, so it's {B/12/16}. You

21

independent recollection, and that what Dr Fano said is

22

see in paragraph 46 you're dealing with the Board

22

set out in the Board minutes. Do you agree?

23

meeting we've just been looking at. Then in the final

23

A No, I don't.

24

sentence of paragraph 46 you say:

24

Q. Well, let's go on. {N/84.1/1}. There's now -- we're

25

now into November 2003, and some emails -- sorry,

25

"Second, Dr Fano explained that the reliance on
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that they were acceptable.

Q. Well, Mr Fielding, I suggest you don't in fact have any
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1

{N/824.1/1}, and ifwe go on, {N/824.1/2}, and perhaps

1

2

ifwe start with page 3 first ofall {N/824.1/3}. Some

2

So what they concluded was because Alpha wasn't

3

emails take place between Michael Vogelius,

3

included as a party to the Sub-Custodian Agreement,
the assets weren't in Bank of Bermuda's custody; do you

4

Miriam Gerver and Isabelle Goethals. The name of

4

5

the Fund has been redacted, it's Fund C, and you can

5

6

take from me that Fund C is Alpha; do you understand?

6

"I agree!"

agree?
A I do think they're talking about NVAC. It doesn't look

7

A l understand.

7

like they did the piece of work to go and look at

8

Q. And you were a director of Alpha by this point.

8

the Sub-Custody Agreement. These are credit people

9

10

Who was Mr Vogelius and who was Ms Gerver?
A Michael Vogelius worked in the credit control and admin

9

coming to that conclusion for credit purposes.

10

Q. But they clearly understood, or at least these

11

department. Miriam Gerver had also worked in that

11

individuals understood, didn't they, that the Primeo

12

department and may still have been in it at this point.

12

assets and the Lagoon assets were in custody?

13

Q. So you see she's asking, or rather Mr Vogelius is asking

13

14
15
16
17
18
19

the question:
"Clarification question before l begin to setup
the [Alpha] monitoring.
"Do we consider assets held at Ma doff as in custody
or not in custody?"
Do you see that?

14
15
16
17
18
19

A For credit purposes.

Q. Right-A Only.

Q. You say there's a distinction between assets being in
custody for credit purposes. I suggest there's no such
distinction, Mr Fielding.
We'll move on.

20

A He's asking this question from a credit perspective.

20

If we then go to {N/497 /1}, those emails were

21
22

Q. Well, he's asking it generally, isn't he, whether

21

17th November 2003, this is an amended annex to

the assets at Ma doff are held in custody or not in

22

the Sub-Custody Agreement which is dated

custody.

23

18 November 2003 adding two further funds.

23
24
25

A I think we need to see the rest of the email, but

I suspect it's a credit-oriented question.

24

Do you agree it's likely that Alpha was added to

25

the Sub-Custody Agreement at this point, or can you

Page 141
1
2
3

4

Q. So do you think there's a difference between assets

Page 143
1

being held in custody for credit purposes and for

2

non-credit purposes? Is that your understanding?

3

A There's -- and I think l started to explain this

4

agree, given the timing, it's quite likely they were
proposing to put Alpha in there.

Q. And in fact it's the day after the email exchange we

5

the other day, we have this concept of net value of

6

assets in custody, NV AC, which is a credit terminology.

6

7

It doesn't mean we have legal responsibility, but ifwe

7

A Yes.

8

can get them into NVAC, we can use them for credit

8

Q. In March 2004, yourself and Mr Wilcockson then visited

9

purposes.

9

10

Q. Well, let's look, because Mr Vogelius asks the question,

5

recall that?
A. I was never involved in this Sub-Custody amendment. I'd

10

11

and then ifwe go over the page, page 2 {N/824.1/2}, you

11

12

see Ms Gerver then says:

12

have just been looking at, isn't it?

BLMIS in New York, didn't you?
A. I'd just have to check the date, but I'm pretty sure
that's right.

Q. Well, let me show you some notes of the meeting and

13

"In custody. But I suggest we obtain some

13

surrounding the meeting. We can go first of all to

14

documentation from GFS to demonstrate this

{N/879/1}, which is 145 of core bundle 2.

15

(ie a copy ... "

16

Over the page {N/824.1/3}:

14
15
16

17

"... of the Sub-Custodian Agreement between Ma doff

17

that you send to Mr Ma doff on 26 February, and it says:

18

and BOBL, or as a minimum the section of the agreement

18

"Further to our phone conversation, I look forward

19

relating to ownership of the assets)."

19

20

Then ifwe go back to page 1.

20

21
22

He says in response to that:

21

"l just spoke to Monica and the agreement only

22

A 3rd March.

Q. Yes. If you look on the screen, I think we see a fax

to meeting at your office on March 3rd at 4.30 pm."
And then there's some manuscript on that document.
Are those your notes of the meeting itself?
A Those are all my notes. One or two of them might have

23

covers The Primeo ... and [Lagoon] not [Alpha]. I will

23

been -- or look like they were put on before

24

therefore consider the assets as not in our custody."

24

the meeting, the ones at the bottom look like they were

25

put on at or after the meeting.

25

And Ms Gerver says:
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1

Q. Can you recall how long this meeting lasted, roughly?

1

question by question to go over the questions again, and

2

A I think it was not too dissimilar to the other one.

2

there were some that I needed specific emphasis on

3

I think I put it in my statement, I think it's maybe an

3

around segregation for -- from some questions from

4

hour and a half, something like that.

4

Dublin. I think you are right, where there were changes

5
6

Q. By this time, I think you had become Global Head of
Business Services for GFS, hadn't you?

5

I think he did the annotation on -- on

6

the questionnaire.

7

A That is correct.

7

8

Q. So why were you doing a due diligence visit?

8

9

A I don't know. I'd initiated it. I didn't think there

9

10

was anyone else to hand it off to at that point.

10

Q. You didn't undertake any kind of checks against

the answers he gave, did you?
A Further checking, like going into his back office and

things like that, no.

Q. Did you do any preparation prior to having this meeting

11

Q. Ifwe go to {N/926/1}, 153 of the core bundle, tab 153

11

12

of core bundle 2. You see there's an email chain which

12

13

begins at the bottom with an email from Ms Oranges, and

13

A I would have done some preparation. I think I would

14
15
16
17
18
19
20
21
22
23

then there's an email from Mr Kelly further up:

14
15
16
17
18
19
20
21
22
23

have had to mind the -- if I already had them, I would

A No, I don'tthinkl did.
Q. Well, why not? Isn't that the most obvious thing to

"I believe that Nigel and Chris made a visit to
Ma doff in February this year."
Then your response:
"correct, no issues came to light."
And Mr May says:
"Was there any call report/documentation? I think
it would be sensible to provide that for each office
with Madoff-related client facilities."
"there is, a note will go out if I ever catch up but

24

it is on file centrally as with other sub-custodian

24

25

reviews."

25

in New York?

have had perhaps to mind the latest audited accounts and
internal control report for -- for -- although I wonder
ifhe actually gave them to me at the meeting, actually,
with this one. I would have -- I would have refreshed
my memory on the file. I wouldn't have done as much as
preparation as the first time around.
Q. Wouldn't you have checked whether the independent audit

confirmation had been obtained?

have checked?

Page 145
1

Do you recall producing a note of your meeting?

Page 147
1

2

A It's something I would normally do, and ifl've said

2

3

I've done one and I've put it on file, I would expect

3

4

I had done that.

4

5
6
7
8
9

10
11

12
13

14
15
16
17
18
19
20
21
22
23
24

25

Q. Well, the only thing we have been able to find is
the documentat{N/994/1}, tab 160 of the core bundle.
Which I think is just typing up into email form
the manuscript notes on the fax we have been looking at

5
6

but it looks like it.

Q. So would you agree it doesn't look like you did in fact
produce any type of call report?

think it would have altered my view of going to do
the due diligence.

Q. Well, it's something you really ought to have followed
up on, isn't it, Mr Fielding?
A If it had come to mind, I think it's a fair point.

7

Q. Why didn't you raise it with Mr Ma doff?

8

A For the very reason I said before, that I was not going

9

a moment ago.
A By and large, without doing a word for word comparison,

A Could have been good to follow up, I guess, but I don't

10
11

to do the running on this with Madoff, because I had
the relationship.

Q. When you say "result perfectly satisfactory" in your

12

email, as I understand it, the basis for that is simply

13

the completion of the due diligence questionnaire and

the meeting with Mr Madoffand he updated the due

14
15
16
17
18
19
20
21
22
23

diligence questionnaire; is that right?

24

A And our assessment, correct.

25

Q. Do you recall at around this time, Herald was

A A call report in -- in a lengthy sense, no. I think -1 think I said I wrote a note to file. It probably

wasn't a very long note. It -- it may have been similar
to this.

Q. Well, the only thing that's been discovered to us is
this, so I suggest that this is in fact all you've
produced, Mr Fielding.
A It's possible.
Q. As I understand it, on this occasion, you had

A I think we took the same approach. We went through it
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what you were told at the meeting; is that right?
A And obviously I had Chris Wilcockson with me this time,
so I had someone else with a different -- actually much
more experienced than either myself or Mr Healy, and I'm
sure we talked about it afterwards, you know, did -- did
he feel there was anything untoward, could we come to
this conclusion that things were still fit and proper.

Q. So it was essentially based on what you were told at
the meeting, plus the contents of the due diligence
questionnaire; that's right, isn't it?
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incorporated, by which I mean Herald Fund SPC?

1

recall by this point a structural problem had arisen

2

A March 2004, I recall 2004, yes, March.

2

because Primeo Executive had invested into

3

Q. And you would recall that HSSL was appointed as

3

4

custodian; is that right?

A. I do recall this. It took up a lot of time.

Q. And there was an issue, because Primeo had in effect

5

A Custodian and administrator, as I recall.

5

6

Q. We know, don't we, that Herald was added to the annex to

6

7

the 2004 sub-custodian agreement. Do you remember

7

8

seeing that?

8

9

10

11
12

A I think we saw that the other day.
Q. You were aware that was happening at the time, weren't

you?
A Not really. I wasn't involved in it. Well, actually,

Primeo Select? Do you recall that?

4

9

been acquiring shares in itself, hadn't it?

A. Effectively, yes. It -- one sub-fund had effectively
invested in another, which we -- we found out actually
wasn't appropriate under -- I think under Cayman rules.

10

Q. Then, over the page, on page 2 {H/32/2}, there's a quite

11

lengthy discussion of that problem, and you see halfway

12

down the page:

13

I think there's two things here. I wasn't involved in

13

14

preparing that 2004 amendment to the sub-custodian

14

the legal advisor be minuted since they should have
identified this problem ... "

"Mr O'Neill requested that the negligence of

15

agreement. I think at Credit, at some point, I had made

15

16

the point about a -- an application for one or two new

16

17
18
19

funds, make sure they're in the annex. And then I know

could be considered to have acted negligently.

some assistance to follow up, to get the signature of

17
18
19

20

Bernie Madoff. I don't think I ever saw the agreement

20

decisions made by the legal representative ...

itself until preparation for this trial.

21

(McDermott Will & Emery and ... Walkers)."

21

Mr Stoffel, I think it was, came to me and asked me for

22

Q. Did you have any concerns about Herald being added to

22

23

the annex to the 2004 Sub-Custody Agreement when you

23

24

knew that warning signs and red flags in relation to

24

25

BLMIS hadn't been resolved?

25

Then he:
"... asked whether Bank of Bermuda (Luxembourg) ...
Mr Fielding responded by advising that [you] relied on

So that is right, that Bank of Bermuda had been
effectively having discussions with Walkers and
McDermott Will & Emery; is that correct?

A. I think the Fund had engaged them, but we were -- in

Page 149
1

A No, not at all, because I -- I felt things were

Page 151
1

the email chain, the correspondence chain.

2

perfectly satisfactory and I know Credit -- I think

2

Q. Okay, and then if we look over onto page 3 {H/32/3},

3

I may have had conversations either with Ms Kohn or with

3

there was then a section which begins with you asking

4

Mr Stoffel that Herald was going to be hopefully quite

4

Dr Fano:

5

big and wanted credit.

5

"... for an update on the matters discussed at

6

Q. Right.

6

7

A Herald SPC.

7

Bank Austria Internal Control regarding the lack of

8

Q. You say you yourself felt things were perfectly

8

a documented Madoff investment strategy."

9

satisfactory; is that right?

9

the last meeting regarding a point raised by

And that, I suggest, is a reference to the lack of

10

A That's correct.

11

Q. There was then, in May 2004, another Primeo Board

11

12

meeting, this time held in Madrid. Do you have any

12

13

recollection of that meeting?

13

14
15
16
17
18
19

A I recall going to the meeting.

14

Q. Do you recall what was said at the meeting?

15
16
17
18
19

concerns. Mr Fielding suggested that Madoff should be

20

restricted to US markets only ... "

20

10

A I recall some parts ofit. I recall there was some
follow-up on the points that Dr Fano had brought to our
attention the year before. I think I did some of that
follow-up, actually.

Q. Ifwe go back to the Board minutes, this one is at

any formal investment criteria from Madoff, which we
were discussing earlier; do you see?

A. I see that, and it is the same as we were discussing
before.

Q. Then you see it goes on:
"The Board discussed the agreement in some detail."
Then I think it then becomes clear:
"The lack of defined investment objectives or
restrictions within the Customer Agreement raised

21

{H/32/1}. We have the minutes, and we can see again

21

22

you're one of the directors who are present, together

22

23

with Mr Simon, Dr Kaniak, Mr O'Neill and Mr Spalek.

23

opened a brokerage account and you knew that you had

24

Dr Fano, Ms Irwin and Ms Adams are also in attendance.

24

given the manager discretion to trade, it would make

25

Just looking at the first page under item 4, do you

25

sense to put some parameters around it. However, we --
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Now, why are you suggesting that?

A. I felt that this was good practice. If -- if you'd
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1

you know, there was, by this time, ten years of

1

2

experience of the Fund having had the account, everybody

2

3

knew what he purported to do. I simply felt it was

3

that took place on 14 May 2004, and it's the first

4

a good idea to encapsulate that somewhere in a document

4

draft, so would you agree that this is likely to have

5

to stop him straying if he needed to. Not that there

5

6

had been any evidence. So I viewed it as a document

6

7

that would be not difficult for him, it would actually

7

of the minute-takers is actually they quite -- wrote --

8

just say to him: actually, this document just sets out

8

tried to write quite a lot down in the meeting.

9

really what you have been doing all along.

9

Q. Would you agree, in any case, whether it's from

10
11

12
13

14
15
16
17
18
19

Q. And the purpose of this document is, for example, to
restrict the type of markets he could invest in and
the type of assets he could acquire; is that right?
A Yes, exactly. You know, if for some reason he suddenly

the tape, or from notes, or from both, this first cut of

11

the minute is likely to be a fairly accurate record of

12
13

at this meeting as to whether that sort of agreement

20

ought to be entered into, but it was left on the basis

20

21
22
23

that Dr Fano would produce a draft; is that right?
Dr Fano had said, "Let me deal with this, let me take it

21
22
23

on", and here, that's the same approach.

24

24

25

different, like go into the Japanese market, we didn't
know whether he had experience of that, I think we would
have wanted to know before he would do that.

Q. As I understand it from the minute, no decision was made

A That's re -- I think actually even at the prior meeting

Q. You see there the minutes then record the discussion as

been prepared from the tape?
A I'm sure the tape would have been used. My recollection

10

14
15
16
17
18
19

had an idea that he might want to do something

I don't recall what the date was of that.

Q. Well, this is a minute dated 2 July 2004 of the meeting

25

what was said?
A. I think we know I commented on this, and it was not
the best written first draft.

Q. Well, you did comment on it, and you in fact deleted
huge chunks of it, which is something we're going to
come back to. But just in terms of a verbatim record of
the conversation as it took place, wouldn't you agree
that this first cut of the minute is likely to be
a fairly accurate account of what was actually said by
the participants?
A It was badly constructed when I got it as a draft.

Q. So do you think this is not an accurate account of what
was actually said at the meeting?
A Well, none of these are transcripts, of course. This is

Page 153

Page 155

1

saying that it would then be transmitted to BLMIS or

1

somebody summarising from the notes they take and from

2

Ma doff "via the Custodian". Why would it be sent via

2

listening to the tape. Somebody who's maybe not--

the custodian?

3

maybe has a background in taking minutes but may not

3

4
5

A I'm not sure that makes a lot of sense, to be honest.
It could just be sent straight from the Fund. But

4
5

understand all of the business that's being discussed.

Q. But that's the point, isn't it, Mr Fielding? The first

6

the Fund didn't really have its own employees.

6

7

I don't -- I don't know at this time whether we were

7

down what they actually heard and what was actually

8

the registered office for the Fund.

8

said, don't you agree? And then the minute subsequently

9

10

Q. Well, it's because Bank of Bermuda handled
the relationship with BLMIS, didn't it?

9

10

cut of the minute is likely just to be someone's writing

requires restructuring and reordering to put it into
a more comprehensible format?

11

A No, that's not fair to say. The investment advisor was

11

12

I think in contact probably more with BLMIS than we

12

summarised it very well. You can even see, I think, in

13

were. I've no evidence of that, but ...

13

one of these, the minute-taker themselves is asking

A They've tried to summarise it and they haven't

14
15
16
17
18
19

A The minutes were prepared by an employee of HSSL.

14
15
16
17
18
19

20

Q. I think we've heard from other witnesses that they were

20

can just pick it up in Section 9, which has the relevant

21
22
23

based in the first instance on a tape recording made of

21
22
23

part of the discussion, page 4 {N/951/4}.

24

25

Q. Let's go on, because we also have a draft minute of this

Board meeting, and I just want to ask you about that as
well. {N/951/1}, it's tab 157 of core bundle 2.
The minutes of the meeting were taken by HSSL,
weren't they?

the meeting by someone from HSSL. Is that your
understanding?
A That's what I've understood, and I do recall at some
point we started to have tape recorders at meetings, but

Page 154
Opus 2 International
Official Court Reporters

24

25

questions.

Q. Well, let's have a look. I do suggest, Mr Fielding,
it's fairly obvious that the first draft of the minute
would be a fairly accurate account of what actually took
place.
But let's look at the document itself. I think we

And you see this part of the discussion is recorded
as being initiated by you:
"Mr Fielding approached the point of internal
control and the lack of documentation on the strategy."
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1

And I think that's a reference to the lack of formal

1

2

investment criteria we have been referring to, isn't it?

2

the trades, and you're being entirely reassuring again,

3

aren't you?

3

A. That's correct.

4

Q. "Madoff's Gentlemen's Agreement initiated an open

existence of the securities, and indeed the existence of

4

A. Again, it's not clear from this who raised it. I do

5

discussion with the Board. The lack of an investment

5

recall at this meeting I was the first one to raise

6

contract and objective confirmations raised concern of

6

7

what proof of securities were really there and if

7

Q. Well, I agree, and that's what the minutes suggest.

8

transaction slips provided by Madoff were valid and had

8

MR JUSTICE ANDREW JONES: That's what it says.

actually been executed."

9

MR SMITH: Yes, exactly. That's what the minute suggests,

9

10

So the concern is being raised, isn't it, as to

10

the follow up from the previous meeting.

because ifwe look at the very first sentence, I think

11

whether securities actually existed at BLMIS. Do you

11

it is correct that you're recorded as raising this whole

12

recall that?

12

point. Then, I suggest what happens as part of that

13

discussion is that the issue of lack of objective

14
15
16
17
18
19

confirmations, as it's put:

13

14
15
16
17
18
19
20

21
22
23
24

25

A. I don't know whether I recall it from this meeting.

I think it came up at the previous meeting.

Q. So you yourself have no recollection about this being
raised at this meeting; is that right?
A. The investment contract piece, I recall. I think there

may have been a further discussion about this reliance
on single source, totally reliant on Madoff.

Q. Well let's go on. You're recorded as then saying:

"... raised concern of what proof securities were
really there and if transaction slips ... had actually
been executed."
Then I suggest it was you who responded to the Board
with reassurance, wasn't it?

20

A. I don't know who said that. Part of my problem is

Q. Well, if the comment was made that Bank of Bermuda

a trade was made including the total positions.

21
22
23

Mr Fielding added that Bank Austria should be confident

24

made, it could only really have been you who said that,

of the fact that Mad off was regulated by the United

25

surely?

"Mr Fielding responded by advising the Board that
BOBL receive confirmation forms Madoff every time

Page 157

I think things are mixed up and out of order.
received confirmation from Ma doff every time a trade was

Page 159

1

States Authorities, Securities Exchange Commission,

1

2

('SEC'), and that all investment restrictions were being

2

3

met. Additionally Madoffwas being audited."

3

these securities existing?" -- if there are

4

transactions, I think that would have been the response.

5

If somebody said, "Are there transaction slips?"

4
5
6
7

8
9

10
11

Do you have any recollection of saying that to
the Board?
A. I have a recollection of saying some of this.

I actually thought it was at the previous meeting.
Q. Well, I suggestwhatyou were telling the Board was that

HSSL received confirmation of trades from BLMIS, weren't
you?
A. Yeah, I think I was saying what I said at the previous

6
7

A. Yeah, it doesn't satisfy the point about -- if somebody

said this -- and I don't know, but, "Is there proof of

I would say, "Absolutely, we get them at the bank".

Q. But the problem is, Mr Fielding, the Board has raised,

8

hasn't it, exactly the same issue which the GFS

9

Management Committee had raised about, in effect, lack

10

of independent confirmation of the assets, and you,

11

rather than saying, "Yes, there is actually an issue
here and we ought to do something about it", you're

12

meeting -- if I said it here -- that we got trade

12

13

tickets for each trade from BLMIS.

13

entirely reassuring, aren't you, to the Board, and
you're effectively telling them: no, there isn't an

14
15
16
17
18
19

having at this meeting about it and they are certainly

14
15
16
17
18
19

20

not intended to be -- they're not criticisms, they are

20

21
22
23

there to say: this is good, you know, this is what you
would expect us to get, and reminding the Board members

21
22
23

Q. I suggest that in fact you were reassuring the Board

that the trades existed and were being executed; that is
right, isn't it?
A. I don't think I see that. I'm again stating facts.

They're relevant to any discussion we may have been

that we have this.

issue here, don't worry about it.
A. I don't think I'm saying that. I'm stating the facts,

as l see them, which are pertinent to the Board looking
at the issue -- whatever issue it was was raised,
because this is a draft.

Q. At this stage, did you yourself think there was a real
issue because of the lack of independent confirmation
from BLMIS about securities and trades?
A. No. No, I didn't. I see that there is a risk factor,

24

Q. I suggest what's happening here, Mr Fielding, is

24

but I did not feel uncomfortable about it and I don't

25

the Board has actually raised the issue about the

25

believe by and large the other Board members was -- did.
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1

They were alert to the issue but not concerned. There

1

remember, none of them had been as close to it as I had.

2

had been a good track record.

2

But they chose to do it, I supported it, I helped get
the preparation to Bill Jones. I did not ignore an

3

Q. But the other GFS Board members -- or rather the GFS

3

4

Board members were concerned about it, weren't they?

4

5

A. I thinkit's slightly different. They had a concern,

order that was not given to me.

5

MR SMITH: That might be a convenient moment, my Lord.
(3.32 pm)

6

but their concern was to go and get an independent

6

7

confirmation of the positions, not about trade tickets,

7

8

but there's some similarity in these.

8

(3.45 pm)

9

MR GILLIS: My Lord, I apologise.

9

Q. Mr Fielding, I suggest what happened here is that

(A short break)

10

the GFS Board had an in fact quite serious concern about

10

MR JUSTICE ANDREW JONES: That's all right.

11

Madoff and the lack of independent confirmation. You

11

MR SMITH: Thank you, my Lord.

12

personally may have thought that concern was misplaced,

12

Mr Fielding, we were just looking at the board

13

and for that reason, you presented an entirely

13

minute and I think we'd got to the bottom of page

14
15
16

reassuring perspective to the Board of Directors of

{N/951/4}. Sorry, I should make clear, this is

A. I think we're mixing up two different subjects. I don't

14
15
16

17

think the GFS Board had a concern that something was

17

18

actually going wrong. They had identified that there

18

19

could be a risk. I'd been to BLMIS twice. I'd been

19

"The Chairman noted these concerns and suggested

20

with Fergus Healy, I'd been with Chris Wilcockson,

20

that the Board seek a legal opinion and requested BOBL

21

Dr Fano had been. We'd all concluded that everything

21

to provide copies of agreements entered into with Ma doff

22

was fine.

22

for review prior to making any formal decision."

23

Primeo, didn't you?

the draft board minute, of course, the first draft of
the board minutes rather than the final minute itself.
Ifwe just go over to page 5 {N/951/5}, the chairman
continuing:

23

Was that a decision as to whether or not to require

24

the assets existed or the trades were actually taking

24

Ma doff to enter into the formal investment criteria we

25

place?

25

have been discussing?

Q. But nobody had done anything, had they, to check whether

Page 161

Page 163

1

A. That is correct, nobody had gone behind those scenes.

1

2

Q. But that's exactly the point that the GFS Board had

2

that.

3

identified as the issue, hadn't they? They had said,

3

Q. Then:

4

"We need to send in the auditors to do an independent

4

5

audit confirmation of the assets"?

5

6
7
8

A. They said they wanted to do that to see if the risk that

they felt might exist could exist.
Q. These were experienced banking and custodian people,

6

a report was received from his internal auditor, which
was considered sufficient."

8

weren't they, on the GFS Board, and they'd identified

10

that what had been done really wasn't sufficient, and

10

11

the issue with BLMlS was it was essential to have some

11

13

independent audit confirmation; correct?
A. Again, that's a bit ofa repeat, but I don't think they

14
15
16

were dissatisfied with what had been done, I think they

17
18
19
20

"Mr O'Neill proposed that the board request a letter
of comfort from Madoff. Mr Fielding advised that

7

9

12

A. Looking at it, it looks like it probably would have been

9

12
13

I suggest that's likely to be a reference to
the Friehling & Horowitz internal control report; do you
agree?
A. If -- if all these things are in the tape somewhere,

that's likely what it was referring to.
Q. Do you recall telling the Board that the

Paul Smith had in mind some avenues for risk and wanted

14
15
16

A. I don't recall.

this independent audit process to take place. As we'll

17

Q. But if you had said that, it would have been incorrect,

see later, I think if we get to it, Mr Smith himself

18

went to Ma doff and concluded actually, it's fine.

19

thought it was useful, it took them to a point.

Q. I suggest, Mr Fielding, what happened was you yourself

20

Friehling & Horowitz internal control report was
considered sufficient?

wouldn't it, because we know the GFS Management Board
didn't think it was sufficient?
A. I'm not sure the GFS Management Board had applied itself

21

personally didn't agree with the GFS Board, and you

21

22

effectively ignored what they'd decided was necessary.

22

Q. Well, I think they'd formed the view, hadn't they, that

That's right, isn't it?

23

it was insufficient to rely on the Fund's auditors and

23

to that internal control report.

24

A. I think I explained that before lunch. I may have had

24

that what was necessary was to send in the bank's own

25

my opinion that they were going, I felt, a bit far, and

25

auditors.
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A. I don't know that it necessarily said it was

1

2

insufficient or inappropriate to place a reliance on

2

3

fund auditors. I think they wanted something more

3

4
5

centralised from the bank done.
Q. But they had formed the view, hadn't they, that really,

4
5

confirmation of when outside trading was being done."
Now, why would this be handled by Bo BL as custodian
to the fund?
A. I don't know, and again, it's another one where I don't

know whether this was really said this way or not.

6

it simply wasn't enough to rely on either the Fund's

6

If -- if it's helpful, I could try and interpret if

7

auditors or Friehling & Horowitz, and there had to be an

7

something like that was said.

8
9

independent audit done; correct?
A. Again, I'm not sure how much they'd looked at

8
9

Q. Well, I suggest, Mr Fielding, it's because
the relationship with Madofffell within

10

Friehling & Horowitz, and I don't think they -- I don't

10

11

remember them taking a view that the Fund auditors were

11

12

not capable.

12

A. No. No, I don't see that at all, and l really puzzle

what he -- ifit was said what he was asking for,

Bank of Bermuda's responsibilities as custodian,
didn't it?

13

Q. The point they were concerned about was that they

13

14

weren't independent; that was the issue, wasn't it?

14

because they knew that -- that Madoffwas doing

15

the trades with himself as broker-dealer, they knew that

15

A. I certainly don't recall that at all, that they were

16

saying that the Fund auditors weren't independent or

16

I'd already said that we'd got the transaction slips.

17

necessarily that Friehling & Horowitz wasn't

17

So when you start to say "trading outside", was he

18
19

independent.
Q. Well, there was a debate, wasn't there, within GFS, we

18

meaning Madoffwas sub-delegating part of the management

19

to some other company, or is this about the bulk trades
he did on the -- or purportedly did on the market side?

20

saw it earlier, where you were suggesting that this

20

21

could be done by the Fund's auditors and there was

21

22

resistance to that, firstly from Mr Wilkinson, then from

22

23

Mr David Smith, then from Mr Paul Smith, who all said,

23

"It was finally agreed that the best approach would

24

didn't they, no, it had to be done by someone external;

24

be for the Board to instruct BOBL as Custodian of the

25

do you remember that?

25

Fund to restrict Ma doff to NY Stock Exchange and

I really -- I really don't know.
Q. Ifwe look at the final sentence, it then says:

Page 165
1

A. l think Mr Wilkinson said he didn't think it was

Page 167
1

2

appropriate to be done by the Thema auditors because of

2

3

the way that fund was working. I think David Smith for

3

NASDAQ ... "
Do you remember the Board instructing
Bank of Bermuda as custodian to do that?

4

some reason had a preference for the bank auditors,

4

A. No, I don't.

5

although I think he kind of understood that the Fund

5

Q. And ifwe go on, perhaps we can skip over the next

6

auditors actually did play a key role, because there's

6

7

that dialogue where he comes to -- to me and he starts

7

8

to ask about what the Fund auditors are actually doing.

8

of Madoff s activities as BOBL has appointed Ma doff as

9

But for whatever reason, they took a decision in the end

9

Sub-Custodian."

10

that they -- or Mr Smith -- Paul Smith took a decision

10

11

in the end that he wanted the bank's auditors to do

11

12

12

something.

paragraph, but then it says:
"BOBL received a controlled report on all

So it looks like you told the Board that
Bank of Bermuda had appointed BLMIS as sub -custodian, do
you agree?

13

MR JUSTICE ANDREW JONES: Who were Thema's auditors?

13

A. Again, I don't know exactly what was said.

14

A. I'm afraid I don't recall.

14

Q. Well, it's hardly going to be made up out of thin air,

15
16
17

MR GILLIS: PwC.

15

MR SMITH: I don't know --

16

MR GILLIS: I was instructed this morning, PwC.

17

18

MR SMITH: Now, ifwe just go on through the minute, you see

18

19
20

you're then recorded as advising the Board that you:

19

is it, Mr Fielding?
A. Not made up out of thin air, but it may well be garbled

in some respect.
Q. Really? Well, I suggest the likelihood is, Mr Fielding,
you did say this and you told them that Bank of Bermuda

20

had appointed BLMIS as sub-custodian. That's right,

trade as a broker dealer of stock managed accounts which

21

isn't it?

22

restricts him. Dr Kaniak suggested to investigate this

22

23

and liaise with the SEC to review the limitations of his

23

24

licence. It was suggested by the Board to request BOBL

24

something I had said earlier where I had -- there was

25

acting as Custodian to the Fund request from Madoff

25

assurance that we'd got this internal control report

21

"... thought his licence only allowed Madoffto
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1

from Friehling and -- I may not have mentioned

2

Friehling & Horowitz by name, but the -- the report.

1
2

a copy to Debra's attention (or if there are loads of
changes please let me know)."

3

Q. What you were telling them is you received that because

3

4

Bank of Bermuda had appointed Ma doff as sub-custodian;

4

5

that's right?

5

changes and you'd prefer someone from MGS to make the
Then, do you see Ms Irwin then forwards a version
the minutes to you the same day; do you see that?
A I see that she looks like she's saying she's already put

6

A I'm not sure I put it that way.

6

7

Q. Now, Mr O'Neill's evidence was that you reassured

7

comments in, and then is sending them on to me as

the Board that Bank of Bermuda/HSSL as custodian was

8

Ms Duffin had asked. What I also notice here is --

receiving all of the information which it required in

9

1 mean, this is 29 July for a meeting that occurred,

8
9

10

order to discharge its duties as custodian, and that's

10

I think, on 14 May, so it took a long, long time to get

11

right, isn't it?

11

these minutes.

12
13

14
15

A I don't recall where I said that, but I do say it would
be correct as a fact.

Q. So you wouldn't be surprised if you had said that to

12
13

14
15

the Board?

16
17
18
19

A I'm not sure I have had said that, to be honest. This

20

Q. Well, in relation to the administrator report, seeing as

may go back to what the relationship manager might be
saying in the administration report, that
everything' s -- everything is -- is in order.

21
22
23

you mention that, ifwe just turn that up in {1/8/1},

24

25

16
17
18
19
20

Q. Yes, they haven't been produced particularly promptly,
I think we can see that.
And ifwe go on to {N/1008/1}, we see your email
towards the middle of the page:
"Debra/Jill.
"Nat impressive - these need serious work before you

get them into shape, presumably due to delay in writing
them.
"Margie will try to capture my comments on Monday."

the pages quickly to page 2 {1/8/2}, page 3 {1/8/3},

21
22
23

A Margie Boekhout was my secretary, yes.

page 4 {1/8/4}, and then over to page 5 {1/8/5}, and you

24

Q. The draft of the minutes -- well, you see, just at

see the section on "Custodian Risk" which we were

25

the top of that page, you see she does indeed, on

which is the version to 30 April 2004, and just turn

Now, Margie was Margie Boekhout, who was your
secretary, wasn't she?

Page 169
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1

looking at earlier, and then at the end of the document

1

2

it says:

2

the minutes to Ms Irwin and Ms Adams. Do you see that

3

at the top of the page?

3

"We are pleased to report that the administration of

Monday, 2 August, sent through an updated draft of

4

the Fund has progressed smoothly during the period under

4

5

review and that as at 30 April 2004 there were no

5

that actually, the delay in writing these minutes caused

6

unresolved issues requiring the Board's attention."

6

a lot of things not to be put in correctly.

7

Now, the Board were entitled to rely on that,

7

8

weren't they, as confirming the view of Bank of Bermuda

8

9

that there was nothing that required to be brought to

9

10

11

the Board's attention?
A Nothing required to be brought to -- that's correct,

10
11

A I see that and I think I was trying to make the point

Q. Is that really right, Mr Fielding? Because if
the minutes had been prepared from a detailed note or
tape recording, the delay wouldn't have made that much
difference, would it, in establishing a first draft of
what was actually said at the meeting?

12

nothing required to be brought to the Board's attention

12

A Well, with passage of time, memory does fade a bit, and,
you know, I do wonder if she actually had the tape now,

13

from Bank of Bermuda as the Fund administrator,

13

14

custodian transfer agent. That's what the client

14

because these tapes got overwritten all the time to

15

relationship manager is saying.

15

the next Board meeting. I don't know was there any

16
17

Q. And the Board are entirely entitled to rely on that,

18

A Absolutely.

19

Q. We've just been look at the draft minutes at {N /951/1 },

aren't they?

16
17
18
19

evidence that she actually had the tape by the time she
got to draft them.

Q. Well, I think we had some evidence from Mrs Duffin on
that.

20

ifwe go to {N/1005/1}, we see an email from

20

A These specific minutes though?

21

Maryse Duffin of 29 July 2004, and she says, do you see:
"Debra has asked me (in her absence) to ask you to
please comment on the minutes asap as Nigel wants to see

21
22
23

Q. Yes, we did, yes.

22
24

them by the end of the week. Please would you

24

go through, turning the pages, please, to page 2,

25

approve/amend as necessary and forward to Nigel with

25

{N/952.1/2}, you see certain changes that have been made

23
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1

in track changes, and these are the changes that we know

1

2

have been made by Mrs Boekhout, and ifwe go on to

2

3

page 3 {N/952.1/3}, there's been an addition here which

3

assurance to the Board in that respect.
Now, can you recall why you deleted that from
the draft minutes?

4

reflects in part some of the discussion we have been

4

A Probably because I couldn't follow it the way it was

5

looking at in the original draft board minutes,

5

written, because it wasn't clear or it didn't pop into

6

the section at the top.

6

my recollection.

7

And then ifwe keep turning the pages {N/952.1/4},

7

1think what I was doing -- 1 mean the minutes are

8

the one bit I want to draw to your attention is

8

a summary. What I'm trying to do is I would have

9

the first paragraph on this page, and do you see there's

9

thought, from my recollection of the meeting, where did

10
11

some commentary:
"Jill is this correct, I have noted that it could be

10

raising a follow-up from the previous board on this
internal control review. And what you really want to

12

the other way round. I would have to listen to the tape

12

13

as this does not make too much sense to me."

13

14
15
16
17
18
19

So it does look like there was a tape available of
what was said at the Board meeting, doesn't it?
A That does seem to be the case.
Q. Then ifwe go on, over the page to page 5, {N/952.1/5},

do you see, beginning about halfway down that page, you
have deleted almost the entirety of Section 9. Ifwe go

I think -- what was the key topic? The key topic was

11

14
15
16
17
18
19

get to is what actions are still outstanding.

Q. Wasn't it a pretty important matter that the Board had
identified the issue of whether there was objective
confirmation of the securities with BLMIS and whether
the trades actually existed? That is a crucial matter,
isn't it?
A If it was discussed in that way, but as I say, I don't

20

on, over the next page, {N/952.1/6}, it's effectively

20

recall it that way, and obviously this then went back

21
22

all been deleted apart from the small part we saw

to -- I can't remember where the email went, but I think

inserted earlier on in the minute, and we know that

21
22

23

deletion was made by Mrs Boekhout.

23

because this is still a draft, for them to do further

24

work If they felt, actually, no, no, you've missed

25

something, you've got this wrong, they perhaps would

24
25

Do you recall deleting this section from the draft
minutes?

it went back to Jill and Debra who were at the meeting,

Page 173
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1

A I recall working on these minutes, and I think what

1

have listened to the tape, or one of them would have

2

happened is there's --you --you've got the original.

2

listened to the tape and made further amendments. Then

3

There was a very lengthy section 9 which dealt with all

3

I think the document goes to Ursula Fano, or maybe to

4

of what's here and, I think, all of what is now in

4

5

the new section 9. And one of my recollections was that

5

Mr Simon for them to review.

Q. So was it your perception at the time then that any

6

this wasn't a matter that we dealt with under the review

6

7

of investment policy, or the review of the investment

7

objective confirmation of the securities held with BLMIS

8

advisor, but that this first part was actually dealt

8

and the trades it was purporting to enter into wasn't

9

with in Matters Arising. And so I took that part, which

10

9

discussion which took place about whether there was

a significant matter?

didn't make a lot of sense to me, and summarised what

10

11

I understood into a new-- I don't know whether it's

11

been discussed. I thought that was actually

12

a new section, but I think it -- it's the one you just

12

the previous year.

showed me in "matters arising".

13

13

14
15
16
17
18
19

A I think I said I couldn't recall that that had actually

Q. Well, it's not a subject that seems to have had any

A I see that.

14
15
16
17
18
19

A I'm not sure I do recall it from this one. I do recall

20

Q. In a much more abbreviated form.

20

it from the previous one -- previous board -- board

21
22

A In a more abbreviated form that I felt better reflected

21
22

23

Q. A lot of matters, however, have been omitted, including

Q. Yes, if we go back -- exactly right. You've struck,

effectively, pretty much all of Section 9, and then if
we go back a few pages, I think probably to page 3
{N/952.1/3}, you see you've partially added some of that
text into section 4 at the end; do you see?

what l felt had been discussed.

impact on you at all, Mr Fielding; is that fair?
It's not something that you seem to have regarded as
an important matter which you have any recollection of,
whether now, or indeed at the time, as having been
discussed at the board meeting?

meeting.

Q. Right, well, ifwe move on. We've just been looking at

23

the 2004 board meeting. lfwe then go to {N/1082/1},

24

the discussion about whether the assets for trades with

24

there's an email exchange which takes place towards

25

BLMIS actually existed and the record of you giving

25

the end of the year, December 2004, tab 166 of core
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1

bundle 2. 1think we probably need to start with page 3

1

her, the whole credit process -- in fact I think we were

2

in the normal way because it's an email chain

2

fairly advanced with it by this point -- and she had

3

{N/1082/3}. You see at the bottom of the page, someone:

3

picked up through credit review a similar -- similar

4

"... called and asked ifwe could reconsider whether

4

topic that I had: okay, if these clients have assets at

5

we would be prepared to acting as administrator and

5

Madoff/BLMIS, how do we get certainty that we can get

6

custodian (particular emphasis on custody) to

6

them back in a case we need them for a credit? And then

7

the [something] - this is the Ma doff account.

7

there had started to be some discussion that she wanted

8

Effectively it would be another ... "

8

the due diligence taken over by Brian Pettitt.

9

10
11

And that's presumably the name of a fund that's been

9

10

redacted:

Q. Just moving on to February 2005, I just want to turn to
the issue of the custody confirmations. You obviously

11

knew, in your capacity as a director it was

it - ie so why shouldn't we. He also sent me

12

a requirement for Primeo to produce audited financial

13

the prospectus of an existing fund in Lux that [someone]

13

14

services and which he tells me is just a Ma doff account.

14

A. Correct.

15

Q. And we know from what we see and what you knew at the

12

15

"He told me that [someone] would be willing to do

"l told him that I didn't think that we would be

statements, didn't you?

16

able to act as custodian, but I please can you confirm

16

17
18
19
20
21
22
23
24
25

before I go back with a definitive response."

17
18
19
20
21

A. Correct.

22

Q. Well, were you not aware of Ernst & Young seeking

This is from someone called Peter Heaps, I think
being sent to Brian Wilkinson.
Ifwe go over the page, back to page 1, {N/1082/1},
you see Mr Wilkinson says:
"Please speak to Nigel Fielding on this. The whole
Ma doff issue is coming under focus now that we are part

23

of HSBC.

24

"My gut reaction is that this will not fly."

25

time that Ernst & Young were the auditors; correct?
Q. And I think, as we discussed previously, as part of its

audit, Ernst & Young sought something called a custody
confirmation, didn't it, from HSSL?
A. They actually sought them from Friehling & Horowitz.

custody confirmations from HSSL?
A. I've been shown an email chain where E&Y approached

Mr Fiorino and he, in passing, came to me.

Page 177
1
2
3

First of all, why was Mr Heaps being sent in your
directing?
A. I think Mr Heaps was being sent in my direction because

Page 179
1

Q. I'm looking at the position now prior to 2005. I'm not

2

talking specifically about the BLMIS assets, but are you

3

aware that in the period prior to 2005, Ernst & Young

4

Brian knew I'd done the sub -- due diligence work on

4

sought custody confirmations from HSSL in relation to

5

BLMIS.

5

the assets in custody by HSSL for Primeo?

6

7
8
9

10

Q. Then why do you think Mr Wilkinson was saying "My gut

recollection is that this will not fly"?
A. I think I know who this fund is, and I think you'll

notice on the prior page, it says "emphasis on custody".

6

A. I imagine, yes, they would have come to us -- sorry,

7

I did think it was discussion or a question about BLMIS.

8

They would have also come to the bank because we had

9

custody of the other assets.

I think this particular client wanted the bank to take,

10

Q. Correct. And so far as the BLMIS assets were concerned,

11

in Dublin, some level ofresponsibility for the assets

11

were you aware -- I think you were -- that Ernst & Young

12

at Ma doff, at BLMIS, that they had at BLMIS, so it was

12

obtained a confirmation directly from BLMIS in

13

going a step further. And therefore I think Brian --

13

the period prior to 2005?

14

Brian was of the view that might not -- might not be

14

A. I wasn't specifically aware at the time. I am from

15

acceptable.

15

material -- well, actually, now I say that, obviously

16

Q. What was the name of this fund?

16

I was aware, because we've seen the transcript of

17
18
19
20
21

A. l believe this is Optimal again, and I think it links

17
18
19
20
21
22
23
24
25

the phone call where Mr -- I don't know whether he uses

22

23

back to another email we've seen where Paul Smith is
getting this FIG review going.

Q. So when he says, "The whole Mad off issue is coming under
focus now that we are part of HSBC", what's that
a reference to?
A. Well, I don't know what he knew at the time, but I,

24

I think, by this time had started to engage with

25

Christine Coe, because I was handing over the credit to
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A. I think he says "audit report", I don't think he

1

2

actually says "custody confirmations", but I may well

2

3

have understood it to mean something like that.

3

4
5

Q. Indeed, ifwe can just pull up {N/656/1} on the screen
just to show you what Ernst & Young understood they were

Ernst & Young had begun raising some concerns about
BLMIS?
A. I think this is what we looked at earlier where

4

Mr Fiorino had relayed to me a conversation or a meeting

5

he'd had with Ernst & Young.

6

doing at this time. This is part of something called

6

Q. Well, ifwe bring up {N/1146/1} and just follow it

7

a "Summary Review Memorandum", which is an internal

7

through. I think we need to go over onto page 2

8

Ernst & Young document. You wouldn't have seen it at

8

{N/1146/2} and possibly on to page 3, actually

9

the time, I don't believe. It's in respect of

9

{N/1146/3}.

10

the accounts, the year ended 31 December 2002.

11

Ifwe go to page 3 {N/656/3}, you see, just under

12
13

10

This, you see, is an email sent by Kerry Nichol, I'm

11

looking at the top of the page, it's sent to

the heading, 1-2A, "Select Fund ... Broker account",

12

Germain Birgen and Saverio Fiorino, copied to

then the second starred bullet down:

13

Michael Ferguson and Sinead Lyons:

14

"- Friehling & Horowitz ... auditors of the Madoff

14

15

Investment Corporation [it's described] carried out

15

administered by HSBC, which have Bernard L Madoffbroker

"In relation to the funds that we audit,

16

audit procedures on the broker account."

16

accounts, we would like to have a meeting with you to

17

Then you see what's then set out there and then:

17

discuss various aspects of the accounts, including the

18

"A clean audit opinion was issued by

18

booking of the account transactions in the HSBC system

19
20

Friehling & Horowitz CPA's."
And that, I think, is consistent with what you

19

and the controls in place over the accounts."

20

A. I see that.
Q. And indeed, ifwe look at the bottom of the page, that

21

understood at the time, isn't it, of what Ernst & Young

21

22

were doing?

22

is subsequent to an earlier email which has been sent to

23

Mr Fiorino:

23

A. Yes, but I notice this is not actually a custody

24

confirmation. The next bullet says that actually,

24

25

the custody confirmation is coming from what's called

25

"Further to our discussion this afternoon, could you
possibly tell me when all the activity of the Ma doff

Page 181

Page 183

1

Madoffinvestment Corporation. So E&Y obviously had

1

accounts started to be recorded in the HSBC system for

2

the view that Ma doff was a custodian.

2

the following funds ... "

3

Q. Yes, they were obtaining two things at this stage. They

3

4

were obtaining a report from Friehling & Horowitz and

4

5

a custody confirmation from BLMIS, that's right. And

5

A. I see that.

6

did you understand at the time that's what they were

6

Q. lfwe go back, please, to page 2 {N/1146/2}, you see

7

doing?

7

a meeting is proposed to take place with Ernst & Young,

8

and ifwe go to page 1 {N/1146/1}, we see a meeting is
confirmed I think with Mr Fiorino and Mr Birgen.

8

A. I mean, I obviously -- the first part, the audit report,

Over the page {N/1146/4} we see a number of names
redacted but Primeo Fund is included there?

9

Adrian Lockwood and I talked about it, and I think

9

10

actually later on there was some more interaction

10

11

where -- where I probably dug a little bit further,

11

{N/1153/1}, 180 of core bundle 3. Mr Fiorino
emails you:

Now, you're then given a report of that meeting at

12

I had some exchanges with David Smith, because I think

12

13

at that point he'd asked me if I could get hold of

13

"Nigel ... "

14

copies of some of the custody confirmations from

14

Then I think he's referring to a proposed meeting to

15
16

15

the auditors.
Q. Just to pick you up on something you said, why do you

17
18

say Ernst & Young formed the view that Madoffwas

19

16

take place with Mr Pettitt. Then he says:
"Germain and I just had a meeting with E&Y,

the custodian? It just says Madoffhold the assets in

17
18

five minutes. They have a transparency issue with

their custody, doesn't it? I thought you were quite

19

Madoff."

20

careful yesterday to distinguish between custody and

20

21

Custodian?

21

M Fergusson and Kerry. Can I speak to you when you have

Now, what was the transparency issue?
A. I don't-- I don't recall. Unless there's something

22

A. That's a fair point.

22

further where Sav explains it and we write it in these

23

Q. Do you remember that in early 2005 -- again, I think we

23

notes, I don't recall.

24

saw this earlier -- Ernst & Young had begun raising some

24

25

concerns about BLMIS? Do you remember in early 2005

25
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A. I've seen -- I think I've seen this email in

1

2

preparation, so this is Sav relaying to me something

2

3

that apparently E&Y have said. I don't recall E&Y

3

4

talking to me -- and not --

A. When I saw the emails in preparation for the trial I had

some recollection that this had come up.

Q. Well, this is not -- a rather significant event, because

4

Ernst & Young were threatening potentially to resign as

5

auditors at this point, weren't they?

5

Q. No one's --

6

A. -- I wasn't sure I recall meeting Sav on it.

6

A. They were suggesting if they couldn't go through this

7

Q. No one's suggesting I think atthis stage that E&Ywere

7

whole process and get comfort, they would, and I do
think we looked at this yesterday and the outcome of it.

8

meeting with you, but do you remember Mr Fiorino

8

9

reporting to you that he had met with E&Y and they'd got

9

10
11

this issue with Madoff?

10

Q. Was this not a rather significant event?
A. I think, as l explained it yesterday, that E&Y were

11

doing a review. This was after Mr Lockwood passed away,

12

then follows, but I -- I'm getting lost with the dates

12

I think Michael had taken over as partner -- Ferguson --

13

about where he -- he relays a meeting I think with E&Y

13

! don't know whether they were doing a review of their

14

where they raised some concerns and they're thinking

14

entire book of clients, they were obviously reviewing

they may have to go and visit Ma doff.

the ones that had invested in BLMIS anyway, amongst --

a better version because you see this copy is not

15
16
17
18
19
20
21

redacted. And this is dated 24 February 2005, and you

22

really, Mr Fielding, because I suggest actually they

see it's coming from Mr Fiorino to you, copied to

23

were raising some quite serious concerns and were saying

Mr Birgen:

24

if they couldn't be satisfied in relation to these

25

matters, they might have no alternative but to resign

15
16
17
18
19
20
21
22
23
24

25

A. I -- I don't recall it unless it's the other chain that

Q. Let's look on, because there's a whole sequence of email
chains, and the next one is {N/1163/3}, and in fact,
actually, there's a better version of this which isn't
redacted at {N/1161/3}. It's in tab 82 ofmy Lord's
core bundle 3. This is the same email, but it's

"We met with E&Y. Yesterday Michael F and Kerry

maybe amongst others, they were talking to relevant
parties, fund promoters, advisors, custodians, other
banks, and were obviously starting to say, you know,
maybe we've got some questions marks here, we need to do
a -- we need to just have a thorough look at it.
Q. Well, it goes absolutely beyond that, doesn't it,

Page 185
1
2
3

4
5

N spent some time with Nespolo of Genevalor. Outcome.
"- Nespolo supports they intention to go and meet

Page 187
1
2
3

Madoff.
"- Nespolo does not know if Madoffwill accept an
audit review or similar process.

4
5

and possibly qualify the accounts; that's right, isn't
it?
MR JUSTICE ANDREW JONES: Which fund were they talking
about?
A. They would've -- for themselves, E&Y were auditors, as

6

"- Nespolo understands the auditors concern and

6

7

asked if their worries were based on the rumours (1)

7

MR JUSTICE ANDREW JONES: So this must have been Hermes?

8

what is his real strategy, how on earth can he always

8

A. But here, this is -- sorry, they're talking -- Nespolo

9

produce 12%pa (2) where are the assets and are there

9

of Genevalor, that's the promoter of -- well, actually

10

it's the promoter of Hermes and also Thema. I think

11

he's talking about Thema here, because he refers to

10
11

12

really assets or is it all fictitious.
"- E&Y are other Banks in Lux that have funds with
Ma doff in it to discuss.

12

I remember, of Primeo, Hermes, Alpha, I think --

Dublin.

13

"- from there the plan is to pay a visit to Madoff."

13

14

And ifwe go over the page:

14

the auditors of Thema, so I suggest he's talking about

15

"- ifno satisfaction is received, E&Y may resign

15

Hermes--

MR SMITH: I'm not sure he has, because he knows PwC are

16
17
18
19
20
21
22
23

and potentially qualify accounts Michael was not very

16

A. Yes.

clear on this point).

MR SMITH: -- isn't he? They met with Nespolo in

must feel quite comfortable with Ma doff, since for

17
18
19

A. Sorry, that would be correct. I stand corrected.

the Dublin fund we appointed them sub-custodian, hence

20

Q. But we also know at the same time, as you say, they're

the group must have done and will do a regular due

21

also the auditors the Luxembourg funds, or the funds

diligence on Madoff ... "

22

administered from Luxembourg, Primeo and Alpha, aren't

24

page 3 {N/1161/3}, do you recall Mr Fiorino raising

24

25

these issues with you?

25

"- as expected, Nespolo's comments were that HSBC

Now, ifwe go back to the start of that email on

Page 186
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23

the context of their audit of Hermes.

they?
A. Primeo, Alpha, Hermes. l don't know about the other

Luxembourg ones that we've seen on that 2004 sub-custody

Page 188
transcripts@opus2.com
+44 (0) 203 008 5900

PFHSBC0000994

09-01364-smb
December 1, 2016

Doc 527-2

Filed 05/29/19 Entered 05/29/19 17:25:44 Exhibit 1 Part 2 Pg 26 of 33
Primeo Fund v (1) Bank of Bermuda (Cayman) Limited (2) HSBC Securities Services (Luxembourg) SA
Day 17

2

Q. But when they're talking about resigning and potentially

1
2

3

qualifying the accounts, that relates to Primeo, Hermes

3

1

4
5

annex.

and Alpha, doesn't it?
A Certainly those -- well -- would be -- if they were

and are there really assets [at all] or is it all
fictitious"?
A We've heard all sorts of rumours about BLMIS, and--

4

here's Nespolo, who is Genevalor, who's had a fund with

5

BLMIS for longer than Primeo, as I recall. You know, if

6

going to resign, one would expect they would resign from

6

anybody would be concerned, genuinely concerned, it

7

all three, if their concerns were found to be the same

7

would be him, and he's just saying there are these

on all three.

8

rumours flying around.

8
9

Q. I'm slightly curious why you don't seem to have any

9

Q. Were you yourself aware of rumours in relation to BLMIS

10

recollection of this matter, because it must have been

10

as to whether the assets existed or whether it was all

11

a very serious event, mustn't it, in the light of these

11

fictitious?

12

12

A I don't remember whether l was for that one or not.

13

A I don't know how much they-- I mean, obviously they'd

13

Q. You can't remember in relation to BLMIS whether there

14
15
16
17
18
19

spoken to Nespolo, so he effectively represents one of

Q. Doyou--

14
15
16
17
18
19

20

A -- rumours and so on. You've got to remember, my role

20

A No, not particularly market rumours other than people
like this who would relay that something-- "We've seen

particular funds?

the funds. I don't know whether they'd spoken to other
clients, although they say they're going to talk to
others. I mean, they're doing a review, the concerns
are --

21
22

at this point was relatively far away from
the day-to-day operations. I think-- when are we

21
22

23

talking about now? This is February 2005. I'd become

23

24
25

the Chief Administrative Officer for AFS.
Q. That's right. Mr Fiorino and Mr Birgen are specifically

24
25

Page 189

were rumours that the assets were fictitious?
A I obviously saw this, so this is almost third or fourth
hand. I don't remember reading press material.

Q. I'm not suggesting press material. Were you aware of
market rumours as to whether the assets with BLMIS were
fictitious?

something in the market".

Q. So were there any rumours at all as to whether
the activity of Madoffwas fictitious?
A Well, you have got to believe if Nespolo says there

Page 191

1

reporting to you, aren't they? They've specifically

1

2

brought you directly into the loop on this issue and

2

Q. Were you aware of them yourself?

3

they're reporting back to you, in effect as their

3

A. I don't -- I don't recall, but it doesn't strike an

4

senior, aren't they?

4

5
6

A No. No, I don't believe they're doing it for that
reason.

5

6

were, he must have seen those rumours.

accord that I was.

Q. Well, this must have come as a big surprise to you then.
Do you recall that?

7

Q. So, why do you think they're reporting to you?

7

A. No when I see it's from Nespolo, no.

8

A I believe they're bringing it to my attention because

8

Q. Let's go to {L/2/84} to {L/2/85}. Again, this is an

9

10

they know that I have done due diligence on BLMIS in

9

extract of the The ma transcript referring to a document

the past. In fact, by this time it's -- we're about to

10

11

do the handover, actually, to Brian Pettitt at this

11

show it to you again in its sequence. If you look down

12

point.

12

again to line 18, you see there is reference to:

13

14
15
16
17
18
19
20

21
22
23

24
25

Q. And because you're still a director of Primeo, aren't
you?
A I don't think they're bringing it to my attention as
a director of Primeo.

Q. Sitting here now, do you have any recollection of
discussing these concerns with Mr Birgen and/or
Mr Fiorino?
A No, I don't remember talking to them about it. I think

which we looked at briefly yesterday, I just want to

13

"... a note on HSBC files and it is in handwriting."

14
15
16
17
18
19

And counsel says:

20

"And it has been typed out on the following page,
Judge, and that is as much as I can say about it. But
it is important because it is on the HSBC files. 'Ernst
& Young have met Sav and Germain ... E&Y expressed
concern re transparency of Madoff activity'."
And then the counsel comments that that's:

and -- I had some interest in it, clearly, "Let me know

21
22

connection with something else."

where it goes", is I think what I said.

23

Then over the page {L/2/85}:

what I did if I remember this, is I went back to Sav

Q. Really? Were you yourself aware of rumours as to where

the assets -- "... where are the assets [held by BLMIS]
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"... not in connection with the Thema fund, it is in

24

'"Especially as Madoff audit firm (F&H) appears to

25

be a two person shop and partners related to Madoff
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1

family'. The first true and the second not true.

1

2

'Concern arose due to E&Y risk review. E&Ypropose they

2

telling the client, and I think Paul Smith has expressed

3

should go in and do specific scope review at Madoff."

3

some announce that he's not being kept in the loop,

to: why we're doing these reviews, what we ought to be

4

We looked at this earlier, but do you now remember

4

5

Mr Birgen or Mr Fiorino telling you that E&Y's proposal

5

6

was to go in and do a "specific scope review", as they

6

remember what the specific -- if there was a specific

7

term it, at BLMIS?

7

request for Sav to send that first page summary to Paul,

8

or whether Sav was doing this off his own initiative.

8
9

10

A I don't recall having a conversation with either

Mr Birgen or Mr Fiorino on this subject.

Q. Let's go on then to {N/1192/1}, and this is tab 190 of

9

10

11

core bundle 3. This is a slightly curious email. It

11

12

appears to be dated probably some time around

12

13

March 2005, looking at the lower email in the chain, and

13

it's from Mr Fiorino to you, do you see?

14
15
16
17
18
19

14
15
16
17
18
19
20

A I see.

Q. And then do you want to just cast your eye over
the contents of the email.
A (Pause). Okay, it's quite hard to read, but I've

read it.

Q. It is I'm afraid. I'll see ifwe can get a better copy.

basically. Does any of this ring any bells with you?
A. Yes, I think I have seen this chain. I just couldn't

Q. lfyou look, for example, at page 5 {N/1192/5}, you see
at the bottom of the page, Mr Smith says:
"We need a way forward here.
"Firstly, Nigel, this is the first I have heard of
these HSS reviews of sub-custodians. It would be nice
to know these things. Please let me know which of our
clients will be undergoing these reviews and exactly who
does them? Who do they report into?
"This is potentially a very serious issue and it
will get out of hand fast. We need to control this."
And then there's then some sort of further

20

exchanges, and if you go to page 3, for example,
{N/1192/3}, there's an email from Paul Smith in

21
22

The problem with some of these emails is the text is
rather small. If you can't read any ofit, just tell me

21
22

23

and I'll read it out to you.

23

"I am getting really really irritated with this.

24

"Who knows the full story here? I am thoroughly fed

24
25

A No, I can. Sorry, it's just taken me time because it's

25

quite small.

the middle of the page to various people, including you:

up with getting drip fed information.

Page 193
1
2
3

4
5

Q. No, I understand. It takes me some time as well;
the text is too small.
MR JUSTICE ANDREW JONES: Do you want to borrow my
magnifying glass?
(Handed).

Page 195
1

"This is the first I heard of Brian's involvement

2
3

Which I think is Brian Pettitt:

4

"Who is taking responsibility for this matter? Can

5

they please brief me fully on the history of it and what
happens next."

6

A Thank you, my Lord. We may have to share it.

6

7

MR SMITH: First of all, why do you think Mr Fiorino was

7

And then it's in this context that you then get

8

the email on page 1 {N/1192/1}, which goes from

8

9

10
11

sending this to you then?
A I don't know whether it would be helpful to go over

9

Mr Fiorino to you, and I agree, it looks like it may be

the page, but it looks like something he's drafting to

10

a draft to be sent to Paul Smith, do you see that?

send to Paul, which I imagine is Paul Smith.

11

A I see that, and I've seen that on the last page we

12

Q. Yes, there is a whole email chain, but none of it really

12

13

relates to E&Y. One has to go through, I'm afraid, to

13

14
15
16
17
18
19

page 7 {N/1192/7}. Again, the text is very small, and

looked at that it's Germain who's asked Sav to brief
Paul.

least to send Mr Pettitt in originally, and I think it's

14
15
16
17
18
19

20

roughly at the same time as you're having the meeting

20

21
22

with Mr Pettitt in Luxembourg to brief him and I think

assets with Madoff."

he then goes off to BLMIS in New York atthe start of

21
22

23

April 2005.

23

E&Ywas raising concerns as to whether or not the assets

24
25

it's not very helpful because there's been quite
substantial redactions that have been made, but to give
you the context, this is at the stage in March 2005
where it's proposed to do the first KPMG review, or at

What's happening here is there is a sort of
discussion taking place within Bank of Bermuda as

Page 194
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24
25

Q. No, it doesn't look like this was in fact ever sent to
Paul Smith. Do you know whether or not that's the case?
A I have no idea.

Q. Now, just looking at the content of this email, do you
see here it's put in terms of E&Y raising concerns about
Madoff, including, 2:
"Segregation ofassets and real existence of these
Now, do you remember it being of concern to you that
held with Madoffactually existed?
A This is quite lengthy third and fourth-hand. l must
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Q. Well, you were a director of Primeo. Didn't it concern

1

say, if the Nespolo email is in here, or I'd read it at

1

2

the same time, and that's where I thought this was

2

you as a director that the auditors had raised

3

coming from, it would not have concerned me from

3

the possibility of resigning because they were that

4

Nespolo.

4

5
6
7

8

Q. Really? Even though E&Y, as the auditors, were raising
this as a concern themselves?
A But is it E&Y because they've met Nespolo, which they
obviously did? I -- it's really hard to tell from this.

5

concerned?
A. That's not the purpose he would have sent it to me for.

6

I think it's the same. He would have sent to me, most

7

likely, because he knew that I'd dealt with Ma doff

8

before and I was dealing with handover to Brian.

10

haven't they, because they've done a review and they

9
10

11

then go to Nespolo and they go to Bank of Bermuda,

11

12

amongst other people. So E&Y are the ones that have

12

had raised these concerns and that they were saying they

13

initiated the concerns, aren't they?

13

might resign?

9

14
15
16
17
18
19

Q. Well, we know E&Y have raised the concerns themselves,

Q. Are you saying, Mr Fielding, really this was just ofno
Primeo, it really didn't bother you that the auditors

concern to you? Notwithstanding you were a director of

A It's okay for them to raise concerns, and to do their

about to transfer it -- you know, I'm doing a very

14
15
16
17
18
19

20

different job, we're about to transfer this to

20

A I don't know what E&Y did.

21
22
23

Brian Pettitt, who is going to go, and if for some
reason -- you know, he does this day in day out,

A I know they got satisfied, because -- well, I assume

sub-custody and sub-custody due diligence reviews,

21
22
23

24

I would be very interested to see what he makes of it,

24

25

because he does this day in day out.

25

A This is Sav relaying E&Y's concerns. I'm not saying
it's not an important point, but from my own position,
I would have gone: okay, I've actually done the due
diligence twice, I'm satisfied, E&Y have been satisfied,
they've gone through procedures with the audits, we're

own work to satisfy themselves. That's what I want to
know. I don't want rumour, I want to know what -- what
the conclusion is.

Q. So what steps, to your knowledge, were taken to deal
with these concerns, them having been raised?

Q. You don't know?
they got satisfied, because they continued as
the auditors for all these funds.

Q. Well, they got satisfied because HSBC provided them with

Page 197
1
2
3

Q. But you never tell him though, do you, about these
concerns expressed by Ernst & Young?
A I don't know. I don't know --

Page 199
1
2
3

a custody confirmation about the BLMIS assets, didn't
they?
A But that wouldn't be enough to satisfy yourself; they're

4

Q. Well, you don't, do you?

4

talking about a detailed review. And I know we might

5

A -- whether I tell him or not. And actually it's Sav,

5

get on to it, but we know those custody confirms are

6

and I think he meets with Sav. I would expect Sav, if

6

7

Sav was going to do that, to raise it with him.

7

8
9

10

Q. Well, we've got the note of the meeting that took place

with Mr Pettitt. There's no evidence, Mr Fielding,

8
9

a bit of a -- an erroneous in some respects.

Q. I suggest they weren't erroneous, Mr Fielding, with
respect. Actually they were fundamental to
Ernst & Young staying on as the auditors, weren't they?

whatsoever, that you tell Mr Pettitt either of

10

11

the concerns which E&Y have raised, or that they had

11

of information they were getting from lots of different

12

raised the possibility they might have to resign as

12

people.

auditors. You didn't do that, did you?

13

13

14
15
16
17
18
19
20

21
22
23
24

25

A. I have no idea what E&Y thought about all these strands

Q. Do you recall having any discussions with E&Y about

a long way away from this and this is third-hand from

14
15
16
17
18
19

someone else.

20

A Obviously Mr Fiorino was in contact. I guess Mr Birgen

Q. So we'd need to speak to them about this, is that what

Mr Fiorino is treating you as the one he's reporting to

21
22
23

you on this, I'd suggest.

24

A There were possibly others too. It could have gone to

25

-- to others who ran Fund Administration, or Custody

A I don't remember raising that with Brian, no.

Q. Well, didn't you think it was an important matter to
raise with him, given he was about to go off and do
the due diligence review at BLMIS the following month?
A I obviously didn't connect those dots, and I'm quite

Q. Well, you keep saying you're quite a long way away from
this, but it appears from these documents that

A I don't know why he shared it with me, to be honest.
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the basis on which they would stay on as auditors?
A No, none at all.

Q. So is this something we would have to speak to
Mr Fiorino about?
A. You would have to speak to E& Y about it, I think.

Q. Well, who would have dealt with it at HSSL's end?
was in contact as well.
you're saying?
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1

maybe.

in the account -- the Ma doff account.

Q. Well, they're assuming it will be possible, aren't they,

Q. Let's just look at the custody confirmations that were

2

3

provided, N/1146.1/1. 1 don't think that's the correct

3

because they've seen the agreement, and they have

4

reference. We may have to come back to that. I'm

4

assumed, given Madoffis sub-custodian --

5

looking for custody confirmation for the 11 February.

5

6

Let's go on to {N/1178/1}, which is core bundle 3,

6

Q. -- HSSL can give the confirmation, aren't they?

7

184. This is now from Ernst & Young to Mr Fiorino. Do

7

A I'm not sure that they've seen the agreement, so I'm not

8

you see at the bottom of the page, on the right-hand

8

sure that they're at all clear. I think they're --

9

side it's addressed to Mr Fiorino, and on the left-hand

9

they're asking the question.

A. Well, I'm not sure that they--

Q. Well, they either know it exists, don't they, or they've

10

side it's from someone at Ernst & Young, and it's dated,

10

11

just underneath that, 8 March 2005, timed at 5.34, and

11

12

it says:

12

is sub-custodian in respect of the assets of these

"Dear Sav,

13

funds, HSSL can provide a custody confirmation. I mean,

"Further to our discussions in relation to

the date has been redacted, I'm afraid, Mr Fielding.

14
15
16
17
18
19

Perhaps my learned friend would undertake to provide

20

Q. Then Mr Fiorino then goes to you to ask whether this can

a copy of this email without the date being redacted.

21
22
23

A He does come to any part of this, yes.

13

14
15
16
17
18
19
20

21
22
23
24

25

the Ma doff accounts of several funds, I noted that HSBC
( or Bank of Bermuda) has entered into a sub-custodian
agreement dated ... "
Then the date has been redacted. I've no idea why

MR GILLIS: Yes, I'll try and do that.
MR SMITH: I'm very grateful. And we may come back to this
tomorrow so we can see what the date is.
"In relation to the funds covered by this agreement,

seen it, and they've formed the view that because BLMIS

that's what they're saying, isn't it?
A I don't know that they're forming that view. I think
they're aware there's an agreement. They don't know
what's in it. That's why they're coming and asking,
"Based on that agreement, could we get custody
confirmations or not?"
be done or not, doesn't he?

Q. Well, let's go to {N/1184/5}, and you see coming from

24

Mr Fiorino to you, 15 March 2005, copied to

25

Mr Wilcockson and Mr Birgen, subject, "Madoff':

Page 201

Page 203

1

I assume that it will be possible to obtain a custodian

1

"Nigel,

2

confirmation from HSBC for the positions held within

2

"Spoke to Chris and Nigel ... "

3

the Ma doff account at 31 December 2004 -- is this

3

4

correct?"

4

5

And then if you look at the top of the page, a few

5

6

days later there's a chasing email sent to Mr Fiorino:

6

7

"Sav,

7

8

"Have you had a chance to consider my mail below?"

8

I think that must be a mistake and he must mean
Chris and Germain, probably:
"... I wanted your opinion on this subject Production of custody confirmation for Madoff."
Why was he coming to you to ask your opinion on
this?

9

A I -- I really-- he didn't need to, but again, unless

10

A I see that.

10

it's just because, "Okay, it's something to do with

11

Q. And it's clear from this, isn't it, that Ernst & Young

11

Madoffagain, and I know you've been dealing with things

9

Do you see that?

12

had been provided with a copy

12

there for quite some time".

13

of the Sub-Custodian Agreement relating to Primeo,

13

Q. Well, you see, he then says:

14
15
16
17
18
19
20
21
22
23

Hermes and Alpha?

A Correct.

14
15
16
17
18
19

Q. And what they're seeking is, having seen that agreement,

20

A I see that.

21
22
23

Q. So it is clear there have been quite a lot of

24

A I don't, no, and I think he's -- he's talking about

24

25

A I mean, they're aware there's a sub-custodian agreement.
That doesn't actually say that they have it.

Q. Well, either someone's given them a copy ofit, or
someone's told them it exists.

they're asking HSBC: please provide a custody
confirmation in relation to the Madoffpositions that
are subject of that agreement, aren't they?
A They're asking the question of whether it will be
possible to get custody confirmation for positions held

Page 202
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25

"After all the questions and discussion around
Madoff (you will remember the E&Y comments) ... "
So he seems to think that those comments are
something that you will have recollected:
"... [someone] from E&Y says ... "
And then he quotes the email; do you see that?

discussions and questions around Ma doff at the time. Do
you recall those?
the discussions he's had presumably with E&Y, or --
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yeah, E&Y, I guess.

Q. He clearly thinks you're quite familiar with all of
this, doesn't he?

1

to do when he signed it, wouldn't you?

2

A I can't comment on whether Mr Fiorino read it or not.

3

Q. I thought you were telling us you really didn't have any

4

A Well, he's referring to the fact that he sent me that

4

5

email-- I think he's referring to the fact that he sent

5

A. That's right, I didn't.

6

Q. So, in fact, Mr Fiorino is in a much better place than

6
7

8
9

10

me that email.

Q. He goes on:

7

"You should know that historically E&Y went directly
to Madoffto get their confirmation. We did not
countersign the confirmation."

8
9

10

involvement in the 2004 Sub-Custody Agreement?

you, isn't he, to know what the purpose and intent of
that agreement was?
A He would be in a better place, yes.

Q. And it's clear from this that he understood that

11

Then he says:

11

the existence of that agreement was one reason why it

12

"I don't see any reasons why we would not sign

12

would be appropriate for HSSL to provide a custody

13

a custody confirmation - other than answering

13

14
15
16
17
18
19

[quote] historically we didn't work this way

responsibilities and segregation of assets ... etc.

14
15
16
17
18
19

"- due diligence seems to have taken place in

20

"I would add that the sub-custodian agreement has

21
22
23

been in place much longer, I think Oct 2004 was simply

20

21
22
23

[unquote] which is a stupid answer that will raise
concerns and in conflict with the fact that:
"- a sub-custody agreement dated 2004 is in place in
which Ma doff agrees to the sub-custodians

July 2002 and March 2004 ...
"By signing we don't comment on the advisory/trading
part or how they achieve profitability."

24

Then over the page {N/1184/6}, he then says:

24

25

"Do you see an objection to us providing, for

25

confirmation; correct?
A Yes, he says what he says: because we've signed that
Sub-Custodian Agreement, I think we can do this.

Q. Then you respond, ifwe go over onto page 4 {N/1184/4},
towards the second half of that page:
"Sav,
"I presume Chris and Germain support this approach.

the last revision when a new sub account was added for
a new fund ...
"I would also add that any such custody confirmation
is not for Madoff, it should be custody confirmation

Page 205

Page 207

1

the first time, custody confirmation for Ma doff for

1

2

December 2004?"

2

the relevant funds. It should be in the standard format

3

for custody confirmations generally issued by HSSL and
it would be that HSSL had already successfully

3

Now, ifwe go back to page 5, {N/1184/5}, he's

issued by HSSL for all assets in our custody for

4

suggesting, isn't he, that a refusal to provide

4

5

the custody confirmation would be stupid, and one of the

5

reconciled the sub-custodian holdings to statement

6

reasons he gives for that is because there is

6

at relevant date."

7

a sub-custody agreement in place in relation to these

7

Now, you were effectively endorsing, weren't you,

8

funds; do you agree?

8

the provision of a custody confirmation in respect of

9

9

A I see that.

the BLMIS assets to Ernst & Young?

10

Q. And he clearly understood, didn't he, that under this

10

11

Sub-Custody Agreement BLMIS had been appointed

11

the piece at the top. I'm just looking at it.

12

sub-custodian in respect of the assets?

12

{N/1184/5}.

13

14
15
16
17
18
19
20

A That's what he says, but I've no idea if he read
the agreement, and it's obviously not really a correct
reflection of what the agreement is.
Q. Really? Why didn't you say that at the time?

A If-- if-- if you want me to comment on my reply at
this point, I will do.

Q. Well, Mr Fielding, you didn't sign the 2004 Agreement,
did you?

13

14
15
16
17
18
19

A. Thank you. I just hadn't seen the -- the next page, or

This email, I'm going to call it a rather inglorious
email.

Q. Well, I wouldn't disagree with that, Mr Fielding.
A Because I was the Chief Admin Officer of AFS, quite
a long way from this, and you can see what happens here.
He writes to me in the morning, I reply after lunch.
I obviously want to get this thing off my desk.

20

I probably don't give it a lot of thought, and I'm
probably slightly irritated that he's bringing it to me,
take it to Germain and Chris". But probably without

21
22
23

A No, I didn't.
A I'll take your word for it. I think we saw it.

21
22
23

24

Q. Well, if he signed it, one would rather expect him to

24

thinking it through. "If you want to do custody

25

confirmations, okay, but make sure that you've

25

Q. Mr Fiorino did, didn't he?

have read it at some point and to know what he intended
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reconciled the custody records".

1

Q. Can you explain why it was appropriate for HSSL to issue

2

Q. Well, it's not an answer -- a short answer you give, you

2

the custody confirmation to Ernst & Young in

3

give a substantive response to Mr Fiorino, don't you?

3

circumstances where no steps had been taken to resolve

4

Firstly, you don't disagree with his view that

4

the issues which Ernst & Young had identified?

5

the existence of a sub-custody agreement is a basis for

5

A. Well, it wasn't correct to provide these custody

6

7
8

9

10
11

12
13

14
15
16
17
18
19
20

21
22
23
24

25

providing the confirmation; correct?
A. I -- I don't disagree in the email. As I say, it's --

it's a bit inglorious, this email.
Q. Then you suggest, specifically, don't you, that:
"... the standard format for custody confirmations
generally issued by HSSL ... "
So you yourself are suggesting it should be
a standard custody confirmation; correct?
A. I'm suggesting it should be on the caveat that we've

reconciled the custody records. We obviously know it's
not a standard confirmation that gets sent out in the
end from Mr Quintus' evidence.
Q. Well, you're not caveating it, are you? You're saying:
"It should be in the standard format for custody

6

confirmations. I'm not sure they are custody

7

confirmations anyway, but -- I'm not sure I see

8

the connection, because E&Y hasn't asked HSSL to do

9

anything in terms of satisfying them about their

10
11

concerns, they've satisfied themselves.
Q. But you know this confirmation is going to be relied on

12

for the purposes of the audit of the financial

13

statements, don't you?

14
15
16
17
18
19

A. Amongst other things. I think they still went to

Friehling & Horowitz to get the confirmation of
the assets.
Q. They may rely on other things as well, but you knew
that, amongst the pieces of audit evidence they would be
relying on, was the custody confirmation which was going

20

to be provided. That was the whole purpose of them
seeking it, wasn't it?
A. I'm sure whatever we sent them, because there's a whole

sub-custodian holdings to statement at [the] relevant

21
22
23

date."

24

Q. You knew they were going to rely on it as well, didn't

confirmations ... "
And it would be that:
"... HSSL had already successfully reconciled the

Can you just explain to us what you meant

25

list of things, they placed some reliance on.
you?

Page 209
1
2

by "the sub-custodian holdings" there?
A. I clearly didn't think it through. Normally what you'd

Page 211
1

A. You would -- you would expect an auditor, when they

2

request -- because I think we saw those letters with

3

have to do before you issue a custody confirmation is --

3

Mr Quintus, there's a whole laundry list of things that

4

is if you have a sub-custodian who really has assets on

4

E&Y ask every year, all auditors ask, the bank supplies

5

your behalf, or they -- on the client's behalf but that

5

them. Of course one -- one expects the auditors are

6

you're taking responsibility for, you ensure that the

6

7

records are tied back to what's in your own custody

7

8

system, um -- within reason, there might be a few

8

the confirmation in circumstances where these serious

9

reconciliation breaks you're working on, but you've got

9

issues have been raised without any steps having been

10

to get to the level of materiality that's good enough.

10

11

Q. Well, you, with respect, Mr Fielding, clearly regarded

11

12

the assets held by BLMIS as being held by it as

12

13

sub-custodian for HSSL, didn't you?

13

14
15
16
17
18
19
20
21
22
23

relying on those.
Q. Why did you think it appropriate simply to provide

taken to resolve those issues?
A. I think that's the point I'm making: that was E&Y

concerns -- that's for them to take their steps.
Q. But they were seeking the confirmation from you, weren't

came to you naturally, because that was the position,

14
15
16
17
18
19

wasn't it?

20

and what they needed to satisfy themselves.
been one part of that, but I just don't know without
the E&Y -- without the benefit ofan E&Y file of
the review.

A. In the rush, I just took what Sav had said. It's not

a good email.
Q. Well, that's because it was your natural and instinctive
understanding that you understood BLMIS was the
sub-custodian, and if you're right, that's just what

I started with -- being involved with Primeo to today,

21
22
23

24

did I believe that we had the safekeeping obligation.

24

25

We--

25

A. That's not the case, and I've said that -- I think I've

made clear earlier today, at no time, from when
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they? And you were providing the confirmation, so it
was for you to resolve the steps, wasn't it, because you
were the person and HSSL was the entity providing the
confirmation?
A. I -- I think I -- I'm trying to be put in the head of

E&Y, because you'd have to look at what their review was
I don't know if custody confirmations might have

MR SMITH: That's probably a convenient moment, my Lord.
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MR JUSTICE ANDREW JONES: So have you finished your
cross-examination?
MR SMITH: No, I haven't, my Lord. I'm going to finish in
the course of morning.

5

MR JUSTICE ANDREW JONES: I meant this particular subject.

6

MR SMITH: No, well, I've got a few more documents on

7

the subject, not least the actual confirmation itself

8
9

I'm going to come to.
MR JUSTICE ANDREW JONES: We'll come to that in the morning.

10

MR SMITH: Yes.

11

MR JUSTICE ANDREW JONES: So how long do you hope to be

12

13
14

15
16

17

18
19

tomorrow?
MR SMITH: Well, I hope to finish -- I should finish before
lunch time tomorrow.
MRJUSTICEANDREWJONES: Good. All right.
So we will adjourn until 10 o'clock tomorrow
morning.

(5.03 pm)
(Court adjourned until 10 am on Friday, 2 December 2016)

20
21
22

23

24
25
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