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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

SECURITIES INVESTOR PROTECTION 
CORPORATION, 
 

Plaintiff-Applicant, 
 

v. 
 
BERNARD L. MADOFF INVESTMENT  
SECURITIES LLC, 
 

Defendant. 

 
Adv. Pro. No. 08-01789 (SMB) 
 
SIPA Liquidation 
 
(Substantively Consolidated) 
 
 
 
 
 
  In re: 

 
BERNARD L. MADOFF, 
 

Debtor. 
IRVING H. PICARD, Trustee for the Liquidation of 
Bernard L. Madoff Investment Securities LLC, 
 

Plaintiff, 
 

v. 
 

HSBC BANK PLC, et al., 

Defendants. 
 

 
 
Adv. Pro. No. 09-01364 (SMB) 

 

 
REQUEST FOR INTERNATIONAL JUDICIAL ASSISTANCE TO THE 

APPROPRIATE JUDICIAL AUTHORITY IN LUXEMBOURG  
 

Presenting his compliments to the appropriate judicial authorities of Luxembourg, this 

Request is made by The Honorable Judge Stuart M. Bernstein, of the United States Bankruptcy 

Court for the Southern District of New York, which is located at One Bowling Green, New 

York, NY 10004-1408, United States of America to Le Procureur Général d’État, Cité Judiciaire, 

Plateau du St-Esprit, L-2080 Luxembourg. 

This request is made pursuant to, and in conformity with, Chapter I of the Hague 

Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters 
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(the “Hague Convention”), to which both the United States and Luxembourg are party.  

Specifically, the Court requests assistance in obtaining testimonial evidence from Nigel Fielding, 

a former director of Alpha Prime Fund Limited and an official of HSBC Securities Services 

(Luxembourg) S.A., for use as evidence in a trial of this proceeding in this Court. The Court has 

not yet made a determination of the merits of the plaintiff’s, Irving H. Picard’s, claims and 

allegations asserted in this action, which are set forth below. 

 

SECTION I 
 

1. SENDER: 
 
The Honorable Stuart M. Bernstein 
United States Bankruptcy Judge 
United States Bankruptcy Court for the Southern District of New York 
One Bowling Green 
New York, NY 10004-1408 
 

2. CENTRAL AUTHORITY OF REQUESTED STATE 
 
Le Procureur Général d’État 
Cité Judiciaire 
Plateau du St-Esprit 
L-2080 Luxembourg 
 

3. PERSON TO WHOM THE EXECUTED REQUEST IS TO BE 
RETURNED 

 
 Plaintiff’s Legal Counsel: 
 
 Oren J. Warshavsky, Esq. 
 Baker & Hostetler LLP 
 45 Rockefeller Plaza 
 New York, NY 10111 
 
 On behalf of: 
 
 The Honorable Stuart M. Bernstein 
 United States Bankruptcy Judge 
 United States Bankruptcy Court for the Southern District of New York 
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 One Bowling Green 
New York, NY 10004-1408 
 

SECTION II 
 

4. IN CONFORMITY WITH ARTICLE 3 OF THE HAGUE CONVENTION, 
THE UNDERSIGNED APPLICANT HAS THE HONOR TO SUBMIT THE 
FOLLOWING INFORMATION REGARDING THE INSTANT REQUEST: 
 

5. a. REQUESTING JUDICIAL AUTHORITY (Article 3,a): 
 
The Honorable Stuart M. Bernstein 
United States Bankruptcy Judge 
United States Bankruptcy Court for the Southern District of New York 
One Bowling Green 
New York, NY 10004-1408 
 
b. TO THE COMPETENT AUTHORITY OF (Article 3,a): 
 
Luxembourg 
 
c. NAME OF THE CASE AND ANY IDENTIFYING NUMBER 
 
Picard v. HSBC Bank plc, et al., Adv. Pro. No. 09-01364 (SMB) 
 

6. NAMES AND ADDRESSES OF THE PARTIES AND THEIR 
REPRESENTATIVES (Article 3,b): 
 

Irving H. Picard     
Trustee for the Substantively 
Consolidated   
Liquidation of Bernard L. Madoff 
Investment Securities, LLC 
      
      
  
 

Legal Representatives    
Oren J. Warshavsky, Esq.   
Tel: +1.212.589.4200 
Baker & Hostetler LLP 
45 Rockefeller Plaza 
New York, New York 10111  
Tel: +1.212.589.4200  
Fax: +1.212.589.4201 
Email: owarshavsky@bakerlaw.com 
 
Franz Schiltz 
Schiltz & Schiltz S.A. 
24-26 Avenue de la Gare 
L-1610 Luxembourg 
Tel: +352 45 64 80 
Fax: +352 45 64 44 
Email: franz.schiltz@schiltz.lu 

 

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 4 of 261



 

4 
 

Defendant: Alpha Prime Fund Limited 
A corporation formed under the laws of 
Bermuda with a registered address at 
Bank of Bermuda Building, 6 Front 
Street, Hamilton HM11  

Legal Representatives  
Me. Didier Schönberger 
Tabery & Wauthier 
10 Rue Pierre d’Aspelt 
L-1142 Luxembourg 
Tel: +352 251 51 51 
Fax: +352 45 94 61 
 
Todd Duffy 
DuffyAmedeo LLC 
275 7th Ave.  
New York, New York 10001 
United States of America 
Tel: +1.212.729.5832 
Fax: +1.212.208.2437 

 
 

Defendant: HSBC Bank plc 
A British public limited company with a 
principal place of business at 8 Canada 
Square, London E14 5HQ, United 
Kingdom  

Legal Representative  
Thomas J. Moloney 
Cleary Gottlieb Steen & Hamilton LLP 
One Liberty Plaza  
New York, New York 10006 
United States of America 
Tel: +1 212.225.2000 

 
 

Defendant: HSBC Bank USA, N.A. 
A national bank chartered by the Office of 
the Comptroller of the Currency with its 
principal executive office at 452 Fifth 
Avenue, New York, New York 10018, 
and its corporate headquarters at 1800 
Tysons Boulevard, Suite 50, McLean, 
Virginia 22102 

Legal Representative  
Thomas J. Moloney 
Cleary Gottlieb Steen & Hamilton LLP 
One Liberty Plaza  
New York, New York 10006 
United States of America 
Tel: +1 212.225.2000 

 
 

Persons to Be Examined:  
Nigel Fielding 
2 Rue Tony Neuman,  
L-2241 Luxembourg 
 

Legal Representative  
Sam Dawson 
Carey Olsen 
PO Box 10008 
Willow House 
Cricket Square 
Grand Cayman KY1-1001 
Cayman Islands 

 
7. NATURE AND PURPOSE OF THE PROCEEDINGS AND SUMMARY OF 

THE FACTS (Article 3,c): 
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A. NATURE OF THE PROCEEDINGS 
 

 This adversary proceeding arises from the massive Ponzi scheme orchestrated by Bernard 

L. Madoff (“Madoff”).  Madoff was the sole owner, founder, chairman, and chief executive 

officer of Bernard L. Madoff Investment Securities (“BLMIS”).  Through BLMIS, Madoff 

received billions of dollars in investments from customers and generated account statements 

purportedly showing that securities were purchased and sold on behalf of these customers.  

Although Madoff seemingly produced consistent investment returns for his customers, no 

securities were purchased or sold on any customer’s behalf.  It was a Ponzi scheme: Madoff 

satisfied his customers’ redemption requests with the deposits of other customers.  This scheme 

continued until December 2008, when the requests for withdrawals overwhelmed the flow of 

new investments and caused the inevitable collapse of the Ponzi scheme. 

 On December 11, 2008, Madoff was arrested by federal agents for his violations of 

criminal securities laws, including securities fraud, investment adviser fraud, and mail and wire 

fraud.  In March 2009, Madoff admitted to having operated a Ponzi scheme and pleaded guilty to 

all charges filed against him.  In June 2009, Madoff was sentenced to 150 years in prison.  

 On December 15, 2008, Judge Stanton of the United States District Court for the 

Southern District of New York appointed Irving H. Picard (“Trustee”) as Trustee for the 

liquidation of BLMIS pursuant to the United States Securities Investor Protection Act of 1970 

(“SIPA”).  Under SIPA, the Trustee has the general powers of a bankruptcy trustee relating to the 

recovery and distribution of customer property.  Pursuant to these powers, the Trustee is 

responsible for recovering and distributing customer property, assessing claims against BLMIS, 

and liquidating any other assets of BLMIS for the benefit of the estate and its creditors.   

 As part of his statutory duty to recover customer property, the Trustee is empowered 
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under the United States Bankruptcy Code (the “Bankruptcy Code”) to bring “avoidance actions” 

to recover transfers of funds made by BLMIS prior to its collapse.  See 11 U.S.C. §§ 544, 547, 

548(a)(1), 550.  The term “avoid” means to undo a transfer so that it may be returned to the 

BLMIS estate for equitable distribution to BLMIS’s customers.  By this and some one thousand 

other avoidance actions the Trustee has brought in connection with the liquidation of BLMIS, the 

Trustee seeks to maximize the recovery of fraudulently transferred funds and, consequently, the 

ultimate distribution to Madoff’s defrauded customers, which is the purpose of this action.  All 

sums recovered by the Trustee are distributed to customers with approved customer claims; 

neither the Trustee nor his counsel is compensated from the fund of customer property. 

B. SUMMARY OF THE FACTS AND ALLEGATIONS PLEADED BY THE 
TRUSTEE1 

 
 In Picard v. HSBC Bank plc, et al., Adv. Pro. No. 09-01364 (SMB) (Bankr. S.D.N.Y.), 

the Trustee seeks to avoid and recover the initial transfers BLMIS made to defendant Alpha 

Prime Fund Ltd. (“Alpha Prime”), a Bermuda fund whose day-to-day operational tasks were 

performed in Austria.  The Trustee also seeks to recover transfers made by BLMIS to other funds 

invested with BLMIS that were subsequently transferred to other defendants in the United States, 

including defendant HSBC Bank U.S.A., N.A. and certain of its affiliates.  These claims are 

based on both federal law and sections 273, 274, 275, 276, 276-a, 278, and 279 of New York 

State’s Debtor and Creditor Law, which provide the Trustee with remedies similar to those 

provided by the Bankruptcy Code and are made applicable to bankruptcy cases under Section 

544 of the Bankruptcy Code.   

The Trustee also asserts claims to disallow, pursuant to U.S. statutory law, specifically 11 

                                                 
1 The Court’s summary is derived from the plaintiff’s allegations in its Amended Complaint filed on December 5, 
2010 (“Am. Compl.”) [ECF No. 170] and do not necessarily denote the Court’s views of the allegations or reflect 
findings by this Court. 
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U.S.C. § 502(d), and to equitably subordinate, pursuant to 11 U.S.C. §§ 510(c) and 105(a), 

portions of Alpha Prime’s customer claim. 

The Trustee alleges that Alpha Prime is a BLMIS feeder fund operated by sophisticated 

directors and service providers. (See, e.g., Am. Compl. ¶¶ 194, 224.)  The Trustee contends that 

these directors and service providers either knew that BLMIS was engaged in fraud or were 

aware of evidence strongly indicating fraud.  (Am. Compl. ¶¶ 171, 193.)  The Trustee’s 

complaint alleges that Alpha Prime received transfers of Customer Property, as defined by SIPA, 

of more than $80,000,000.  (Id. ¶ 334.)   

In the early 1990s, the Trustee contends, Madoff turned to European investors to augment 

the flow of funds into his scheme.  (Id. ¶¶ 2-7.)  The Trustee alleges that, among others, Sonja 

Kohn, an Austrian investment professional with personal and professional ties to Madoff, helped 

attract new European investors to BLMIS.  (Id. ¶¶ 5-7.) In 1993, Kohn was hired as an advisor 

and consultant for Unicredit Bank Austria AG.  (Id. ¶ 7.)  In the early 1990s, Kohn and others 

created a variety of BLMIS feeder funds, including Primeo Fund (“Primeo”).  (Id. ¶¶ 7, 57, 230.)  

Primeo’s apparent success, the Trustee alleges, led to the establishment of a network of feeder 

funds whose sole purpose was to direct investments into BLMIS.  Alpha Prime was one such 

fund.  (Id. ¶ 60.)  In June 2003, Alpha Prime opened BLMIS customer account 1FR097, and 

began soliciting investments.  (Id. ¶ 232.)   

The Trustee alleges that Primeo and its service providers delegated many of their duties 

to BLMIS, concentrating in BLMIS the functions of investment adviser, custodian, and broker-

dealer responsible for initiating and executing securities trades.  (Id. ¶ 126.)  Primeo’s directors 

and service providers were, nevertheless, still responsible, according to the Trustee’s pleadings, 

for ensuring the integrity of the fund’s investments, assessing the fund’s performance, and 
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ensuring that BLMIS’s investment strategy aligned with the fund’s objectives.  (Id. ¶¶ 70-73, 75-

76.)  As with Primeo, Alpha Prime’s account opening documents allegedly gave BLMIS 

complete authority to buy, sell, and trade in U.S. securities for Alpha Prime.  (Id. ¶ 126.) 

The Trustee alleges that Primeo’s customer statements were replete with data showing 

Madoff’s trading strategy to be impossible.  (Id. ¶¶ 17-18, 144,226.)  These impossible 

transactions, the Trustee contends, were reported on Primeo’s customer statements which were 

provided to the fund’s directors and service providers, all of whom were sophisticated financial 

professionals, and were thus aware of these impossible trades. (Id.) 

The Trustee contends that by the middle of 2005, Alpha Prime and its directors 

accordingly knew that, among other things: 

(a) BLMIS’s returns could not be replicated and appeared to be a product of 
illegal front running (Am. Compl. ¶ 19); 

(b) BLMIS’s operational structure was vulnerable to fraud because it 
subverted checks and balances (Id. ¶ 18); 

(c) BLMIS customer statements showed impossible options trades (Id. ¶¶ 
155-160); and 

(d) BLMIS customer statements showed trades outside published price ranges 
(Id. ¶ 161-165). 

Alpha Prime’s directors appointed HSBC Bank Bermuda Limited, formerly known as 

The Bank of Bermuda Limited (“HSBC Bank Bermuda”) and HSBC Securities Services 

(Bermuda) Ltd., formerly known as Management International (Bermuda) Ltd. (“HSSB”) as 

Alpha Prime’s administrator and HSBC Bank Bermuda as its custodian.  HSBC Securities 

Services (Luxembourg) S.A., formerly known as Bank of Bermuda (Luxembourg) S.A. 

(“HSSL”), was appointed as Alpha Prime’s sub-administrator and sub-custodian.  (Id. at 4-6.)  

BLMIS, however, acted as Alpha Prime’s sub-sub-custodian.  (Id. ¶¶ 166-171.)   
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8. EVIDENCE TO BE OBTAINED AND PURPOSE 
  

Alpha Prime’s knowledge of, or willful blindness to, BLMIS’s fraud is a central element 

of the Trustee’s claims to avoid and recover transfers to Alpha Prime and is a consideration 

central to the Trustee’s claims to disallow and equitably subordinate a portion of Alpha Prime’s 

customer claim and claims under section 502(h) of the Bankruptcy Code.  The Trustee contends 

that Alpha Prime acted through its officers and directors, as well as through its service providers, 

which acted as agents to Alpha Prime, and accordingly acquired knowledge of Madoff’s fraud 

through these officers, directors, and agents. 

A senior HSSL officer, Nigel Fielding served as director to both Alpha Prime and 

Primeo.  In this capacity, he participated in several Primeo board meetings where irregularities at 

BLMIS were discussed.  Until 2005, Mr. Fielding was responsible for HSBC’s due diligence of 

BLMIS, including at least two diligence visits to BLMIS in New York.  In 2003, Mr. Fielding 

made a presentation to the Primeo board concerning HSBC’s relationship with and due diligence 

on BLMIS.  Mr. Fielding further discussed with other HSBC employees his due diligence on 

BLMIS and its role as custodian, administrator, and credit provider for several BLMIS feeder 

funds including Alpha Prime.   

The Trustee anticipates that Mr. Fielding’s testimony will reflect his specific knowledge 

of the detailed due diligence reviews and analysis on BLMIS that he undertook, as well as the 

discussions among HSBC employees regarding BLMIS in which he took part.  The Trustee 

further believes that Mr. Fielding’s testimony will yield evidence for use at trial concerning 

BLMIS discussed among Primeo’s and Alpha Prime’s board members.   

The evidence sought in this Letter of Request is intended for use at trial as evidence in 

support of the Trustee’s pleadings and claims to avoid fraudulent transfers to Alpha Prime and to 
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subordinate or disallow Alpha Prime’s customer claim.  The Trustee seeks to depose Mr. Fielding 

because his knowledge is directly relevant to Alpha Prime’s knowledge of, or willful blindness 

to, BLMIS’s fraud, and as an Alpha Prime director, Mr. Fielding’s knowledge is imputable to 

Alpha Prime. 

While this Court expresses no view as to the merits or otherwise of the amended 

complaint or related motions in the above-captioned case, it believes the evidence sought here 

will be relevant to and either support or contradict material facts relevant to the amended 

complaint and motions. 

9. IDENTITY AND ADDRESS OF PERSON TO BE EXAMINED 

Nigel Fielding 
2 Rue Tony Neuman,  
L-2241 Luxembourg 

10. STATEMENT OF THE SUBJECT MATTER ABOUT WHICH THE 
PERSON WILL BE EXAMINED 

The Request includes a request for the oral examination under oath of Mr. Nigel Fielding.  

A copy of the specific questions to be put the witness together with a schedule of defined terms 

is attached hereto as Attachment A. 

11. DOCUMENTS AND OTHER EVIDENCE TO BE OBTAINED 

None.  

12. REQUIREMENT THAT THE EVDIENCE BE GIVEN UNDER OATH OR 
AFFIRMATION 

 
This Court requests that Mr. Fielding’s testimony be taken under oath.  Pursuant to 

United States Federal Rule of Evidence 603, this Court requests that the witness, Mr. Fielding, be 

required to declare that he will testify truthfully, by oath or affirmation administered in a form 

calculated to awaken his conscience and impress his mind with the duty to do so.  Specifically, 
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the Court requests that the duly appointed official require the witness to provide his deposition 

testimony under the following oath: “I, Nigel Fielding, swear that the testimony I am about to 

give is the truth, the whole truth, and nothing but the truth,” or the corresponding wording for an 

oath under Luxembourg law. 

13. SPECIAL PROCEDURES OR METHODS TO BE FOLLOWED 

This Court requests: (1) that the examination be taken orally; (2) that the examination be 

taken in the presence of a commercial stenographer and videographer selected by the Trustee or 

the court; (3) that the videographer be permitted to record the examination by audio and visual 

means; (4) that the stenographer be allowed to record a verbatim transcript of the examination; 

(5) that the Trustee’s counsel be allowed to use an interpreter selected by the Trustee to be able 

to follow and participate in the examination; (6) that counsel for both the Trustee and Alpha 

Prime be notified as soon as possible of the date, time and place of the examination, along with 

any other pertinent information, including what court is presiding over the deposition; (7) that 

counsel for both the Trustee and Alpha Prime be permitted to ask follow up questions of Mr. 

Fielding; and (8) that the witness be examined as soon as possible to ensure that the evidence 

may be obtained before the deadline for all fact discovery to be completed in the case.  In the 

event that—due to mandatory provisions of Luxembourg law—the taking of evidence according 

to some or all of the procedures described above is prohibited, this Court requests that it be taken 

in such manner as provided by Luxembourg law for the formal taking of testimonial evidence in 

civil proceedings. 

14. REQUEST FOR THE NOTIFICATION OF THE TIME AND PLACE FOR 
THE EXECUTION OF THE REQUEST AND IDENTITY AND ADDRESS 
OF ANY PERSON TO BE NOTIFIED 

Clerk of the United States Bankruptcy Court 
for the Southern District of New York 
One Bowling Green 
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New York, New York 10004-1408 
United States of America 
 
Oren J. Warshavsky 
Baker & Hostetler LLP 
45 Rockefeller Plaza 
New York, New York, 10111 
United States of America 
Tel: +1.212.589.4200 
Fax: +1.212.589.4201 
Email: owarshavsky@bakerlaw.com 
 
Franz Schiltz 
Schiltz & Schiltz S.A. 
24-26 Avenue de la Gare 
L-1610 Luxembourg 
Tel: +352 45 64 80 
Fax: +352 45 64 44 
Email: franz.schiltz@schiltz.lu 

 
 
Me. Didier Schönberger 
Tabery & Wauthier 
10 Rue Pierre d’Aspelt 
L-1142 Luxembourg 
Tel: +352 251 51 51 
Fax: +352 45 94 61 
 
Todd Duffy 
DuffyAmedeo LLC 
275 7th Ave.  
New York, New York 10001 
Tel: +1.212.729.5832 
Fax: +1.212.208.2437 
 

15. REQUEST FOR ATTENDANCE OR PARTICIPATION OF JUDICIAL 
PERONSONNEL OF THE REQUESTING AUTHORITY AT THE 
EXECTION OF THE LETTER OF RQUEST 

None.  

16. FEES AND COSTS 

It is requested that once the Request is executed, the Luxembourg judicial authority 

submit a note of reimbursable fees and costs to this Court and to Plaintiff’s legal representative 
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as follows: 

The Honorable Stuart M. Bernstein 
United States Bankruptcy Judge 
United States Bankruptcy Court for the Southern District of New York 
One Bowling Green 
New York, NY 10004-1408 
 
Oren J. Warshavsky, Esq. 
Baker & Hostetler LLP 
45 Rockefeller Plaza 
New York, NY 10111 
Tel: +1.212.589.4200 
Fax: +1.212.589.4201 
Email: owarshavsky@bakerlaw.com 
 

The Bankruptcy Court will guarantee that Plaintiff will reimburse the Luxembourg 

judicial authority in full for all costs incurred in the taking of the evidence sought. 

SECTION IV 
 The Bankruptcy Court expresses its gratitude and states that the courts of the United 

States are authorized by statute, 28 U.S.C. Section 1782 of the United States Code, to extend 

similar assistance to the tribunals of Luxembourg and shall be ready and willing to provide 

reciprocal assistance in a similar case when required.   

The Bankruptcy Court takes this opportunity to extend to the judicial authorities of 

Luxembourg the assurances of the highest consideration.  
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Dated:  ______________, 2019  HON. STUART M. BERNSTEIN 
             New York, New York UNITED STATES BANKRUPTCY JUDGE 
 
Official Seal of the United States Bankruptcy Court for the Southern District of New York: 
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ATTACHMENT A 

Definitions 

The witness shall please review these terms prior to the provision of testimony: 

A. The term “AFS” refers to the Alternative Fund Services group at HSBC Securities 
Services, including, without limitation, its subsidiaries, divisions, officers, directors, managers, 
agents, representatives, and employees. 

B. The term “Alpha Prime” refers to Alpha Prime Fund Limited and anyone acting 
on behalf of or for the benefit of Alpha Prime Fund Limited, including, without limitation, its 
current and former parents, subsidiaries, divisions, officers, directors, principals, managers, 
members, shareholders, agents, representatives, employees, attorneys, nominees, servants, 
predecessors, successors, and affiliates.   

C. The term “BA Worldwide” refers to BA Worldwide Fund Management Limited, 
including, without limitation, its current and former parents, subsidiaries, divisions, officers, 
directors, principals, partners, managers, members, shareholders, agents, representatives, 
employees, attorneys, nominees, servants, predecessors, successors, and affiliates. 

D. The term “Bank Austria” refers to UniCredit Bank Austria AG, including, without 
limitation, its subsidiaries, divisions, officers, directors, principals, partners, managers, members, 
shareholders, agents, representatives, employees, attorneys, nominees, servants, predecessors, 
successors, and affiliates. 

E. The term “BLMIS” refers to Bernard L. Madoff Investment Securities LLC, 
including, without limitation, its subsidiaries, divisions, officers, directors, principals, partners, 
managers, members, shareholders, agents, representatives, employees, attorneys, nominees, 
servants, predecessors, successors, and affiliates. 

F. The term “Dr. Fano” refers to Ursula Radel-Leszczynski, and includes any other 
names she may have used, including without limitation Ursula Fano, Ursula Fano- Leszczynski, 
and Ursula Radel. 

G. The term “GFS” refers to the Global Fund Services group at Bank of Bermuda, 
including, without limitation, its subsidiaries, divisions, officers, directors, managers, agents, 
representatives, and employees. 

H. The term “HSBC” refers to the global banking and financial services 
organizations referred to as the HSBC Group, including, without limitation, HSBC Bank plc, 
HSBC Bank USA, N.A., HSBC USA Inc., HSBC Securities Services (Bermuda) Limited, HSBC 
Securities Services (Luxembourg) S.A., HSBC Bank Bermuda Limited, HSBC Institutional 
Trust Services (Bermuda) Limited, HSBC Fund Services (Luxembourg) S.A., HSBC 
Institutional Trust Services (Ireland) Limited, HSBC Securities Services (Ireland) Limited, 
HSBC Private Bank (Suisse) S.A., HSBC Bank (Cayman) Limited, and current and former 
parents, subsidiaries, divisions, officers, directors, principals, managers, members, shareholders, 
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agents, representatives, employees, attorneys, nominees, servants, predecessors, successors, and 
affiliates. 

I. The term “HSS” refers to HSBC Securities Services, including, without 
limitation, its subsidiaries, divisions, officers, directors, managers, agents, representatives, and 
employees. 

J. The term “HSSL” refers to HSBC Securities Services (Luxembourg) S.A., 
including, without limitation, its current and former parents, subsidiaries, divisions, officers, 
directors, principals, partners, managers, members, shareholders, agents, representatives, 
employees, attorneys, nominees, servants, predecessors, successors, and affiliates. 

K. The term “Madoff” refers to Bernard L. Madoff. 

L. The term “Primeo” refers to Primeo Fund, including, without limitation, its 
subsidiaries, divisions, officers, directors, principals, partners, managers, members, shareholders, 
agents, representatives, employees, attorneys, nominees, servants, predecessors, successors, and 
affiliates.  

Questions to Be Put to Witness 

Roles at HSSL 

1. Can you confirm that Exhibit 1 is a copy of your first witness statement from a trial in 
the Cayman Islands involving Primeo and HSSL? 

2. In paragraph 19 on page 8 of Exhibit 1, you state, “My first position at HSSL was as 
General Manager of Corporate Trust (which later became known as Global Fund 
Services (‘GFS’)), in which capacity I had responsibility for fund administration, global 
custody, transfer agency, banking and credit services to collective investment funds and 
institutional investors. The day to day fund administration and custody services provided 
to funds were performed by specialist teams within HSSL and the head of each of the 
fund administration, custody, and transfer agency departments reported to me.”  

a. Is that statement still accurate? 

b. Can you please explain what is mean by the term “specialist 
teams”? 

c. What information did you receive from these “specialist teams”? 

d. What were your specific responsibilities with respect to fund 
administration? 

e. What were your specific responsibilities with respect to global 
custody? 
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f. What were your specific responsibilities with respect to transfer 
agency? 

g. What were your specific responsibilities with respect to banking 
and credit services? 

3. In paragraph 23 on page 9 of Exhibit 1, you state, “Credit was regularly extended by 
HSSL to its fund custody clients for foreign exchange, overdraft and (later) leverage 
purposes and a significant part of my work in the early 2000s involved reviewing credit 
proposals submitted to the Luxembourg credit committee.”  

a. Is that statement still accurate? 

b. What was the Luxembourg credit committee?  

c. Who were the committee members? 

d. What did your work in connection with the Luxembourg credit 
committee entail? 

4. In paragraph 75 on page 25 of the same document, you state, “In late 2001, I became 
Deputy Global Head of Client Services for GFS, which among other things involved 
reviewing credit proposals submitted by GFS offices globally. This was a global role, 
however I continued to be based in Luxembourg and to report to Mr Wilcockson, who had 
become Global Head of Client Services for GFS.”  

a. Is that statement still accurate? 

b. Did this new position require you to review all credit proposals 
from GFS offices? 

c. What were your other responsibilities as Deputy Global Head of 
Client services for GFS? 

d. Did anyone report to you?  

e. If so, who? 

f. Did you report to anyone?  

g. If so, to whom did you report?  

h. Did you ever leave this position? 

i. When did this position end? 

5. In paragraph 155 on page 47 of Exhibit 1, you state, “. . . at the end of 2004 I was 
appointed Global Chief Administrative Officer of AFS.”  
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a. What were your responsibilities as Global Chief Administrative 
Officer of AFS? 

b. Did anyone report to you in your capacity as Global Chief 
Administrative Officer of AFS? 

c. If so, who reported to you? 

d. Did you report to anyone in your capacity as Global Chief 
Administrative Officer of AFS? 

e. If so, to whom did you report? 

f. How long were you in this position? 

Primeo 

6. In paragraph 52 on page 17 of Exhibit 1, you state that you were appointed a director of 
Primeo on August 15, 2000? 

a. Is that statement still accurate? 

b. Did anyone invite you to join the Primeo board?  

c. If so, who invited you? 

d. Were any reasons provided as to why you were asked to be a 
director? 

e. Did you take any steps to prepare you for being a director? 

f. What did you do to prepare for being a director of Primeo? 

g. What did your role as director of Primeo entail?   

h. Did your role as director of Primeo remain the same until you 
resigned from the Board of Directors? 

i. How many hours per month did you devote to your duties as a 
Primeo Director?   

j. What types of tasks did you perform as a Primeo Director?   

k. With whom did you communicate about your responsibilities as a 
director of Primeo? 

7. Can you confirm that Exhibit 2 is a copy of your third witness statement from the 
Primeo v. HSSL trial in the Cayman Islands? 
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8. In paragraph 15 of Exhibit 2 on page 6, you describe BA Worldwide as being 
“responsible for the day-to-day management of Primeo as well as advising the Primeo 
board in relation to the investment strategy and risks.”  

a. Is that statement still accurate? 

b. What were the “day-to-day management functions” of BA 
Worldwide? 

c. Who at BA Worldwide performed these management functions? 

d. Please explain what BA Worldwide did to advise the board in 
relation to the investment strategy and risks. 

e. What advice did BA Worldwide give the Primeo board regarding 
investment strategy and risks? 

f. Who at BA Worldwide performed these advisory functions? 

g. Who was responsible for the analysis underlying the advice? 

h. Did BA Worldwide ever discuss with Primeo directors or 
management the risks with respect to BLMIS?  

i. If so, what risks were discussed? 

9. In paragraph 16 of Exhibit 2, you state that a “small team of people” from BA 
Worldwide “worked with Dr. Fano in respect of the work [BA Worldwide] performed as 
the investment advisor to Primeo.”  

a. Is that statement still accurate? 

b. Who is Dr. Fano? 

c. Who was on this “small team of people”? 

d. Do you know what this “small team of people” did? 

e. Can you please describe what this “small group of people” did? 

10. Please refer to Exhibit 1. In paragraph 56 on page 20, you state that Dr. Fano’s role was 
“fundamental to the management of the fund. In my experience, the board did not make 
any important decision concerning Primeo without her input. Dr. Fano was effectively 
the general manager of the fund (which did not have any of its own employees) on a 
day-to-day basis. She determined, for example, how to allocate the fund’s assets, which 
was then approved by members of the board.”  

a. Is that statement still accurate?  
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b. How did Dr. Fano determine the allocation of Primeo’s assets? 

c. Did anyone assist Dr. Fano with the allocation of Primeo’s assets? 

d. Who assisted Dr. Fano with the allocation of Primeo’s assets? 

e. Would you describe Dr. Fano as highly knowledgeable about 
Primeo’s trading activities? 

f. Did Dr. Fano have any responsibilities in connection with the 
allocation of Alpha Prime’s assets? 

g. What was Dr. Fano’s role with respect to the allocation of Alpha 
Prime’s assets? 

h. Was Dr. Fano’s role with respect to Alpha Prime analogous to her 
role at Primeo? 

i. Would you characterize her as the “general manager” of Alpha 
Prime as well? 

11. In paragraph 57 on page 20, you state, “Dr. Fano seemed very knowledgeable about 
BLMIS and she told the board that she visited Mr. Madoff and BLMIS approximately 
twice a year in her capacity as the President of Primeo’s investment adviser, BA 
Worldwide.”  

a. Is that statement still accurate? 

b. Why did you think Dr. Fano was very knowledgeable about 
BLMIS? 

c. Did you ever discuss any of these BLMIS due diligence visits with 
Dr. Fano?   

d. If so, what did you discuss? 

12. In paragraph 42 of Exhibit 1 on page 14, you state, “I recall that Dr. Fano had told me 
that Mr. Madoff was extremely protective of his trading strategy and that BLMIS also  
acted as broker-dealer to the stock transactions and held custody of the assets of his 
clients both as a means by which to protect the confidentiality of his trading strategy and 
to optimize the efficiency of his trading.”  

a. Is that statement still accurate? 

b. When did Dr. Fano tell you this?   

c. Did Dr. Fano make this statement in person, over the phone, or in 
writing?  
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d. Was anyone else present when Dr. Fano told you this? 

e. Did Dr. Fano explain to you how she knew that Madoff was 
protective of his trading strategy? 

13. In paragraph 32 of Exhibit 1 on page 12, you state, “I now recollect that Eurovaleur Inc 
… (a company that I understand was effectively owned and controlled by Ms Kohn) 
acted as sub-investment adviser to Primeo under an agreement between BA Worldwide 
and Eurovaleur dated 1 January 1994.”  

a. Is that statement still accurate?  

b. Does “Ms Kohn” refer to Sonja Kohn? 

c. Who is Sonja Kohn? 

d. Are you familiar with a company called Eurovaleur? 

e. What is Eurovaleur? 

f. What functions did Eurovaleur perform as sub-investment adviser 
to Primeo? 

g. Did you ever have any communications with Ms. Kohn?  

h. If so, what was the subject matter of those communications? 

i. When did you have those communications? 

j. Did you ever have any communications with Eurovaleur?  

k. If so, what was the subject matter of those communications? 

l. When did you have those communications? 

14. In paragraph 18 of Exhibit 2 on page 7, you state, “the primary purpose of the sub-
advisory relationship between [BAWW] and Eurovaleur was for Ms. Kohn to maintain 
the relationship with BLMIS.”  

a. Is that statement still accurate? 

b. What did you mean by “maintain the relationship with BLMIS”?  

c. What did you understand Ms. Kohn’s role to be with respect to 
maintaining the relationship with BLMIS? 

15. You also state in paragraph 18, “I was not aware of Eurovaleur performing any 
significant investment advisory activities with respect to Primeo. I do not recall 
Eurovaleur being visible at all.”  
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a. Is that statement still accurate? 

16. Please refer to Exhibit 1. In paragraph 35 on page 13, you state, “When I met with Ms 
Kohn at Bank Medici’s offices in Vienna in about 2003 she told me that she had been 
instrumental in the relationship between Mr Madoff and a number of funds, including 
Primeo. Ms Kohn was understood to have privileged access to Mr Madoff and was 
involved with a number of funds, including Primeo (and later Alpha and Herald), that 
placed substantially all of their assets with BLMIS.”  

a. Is that statement still accurate? 

b. What was the purpose of your 2003 meeting with Ms. Kohn? 

c. What was discussed at the meeting? 

d. What did you mean by “Ms. Kohn was understood to have 
privileged access to Mr. Madoff”? 

e. Who told you that Ms. Kohn had privileged access to Madoff? 

17. In paragraph 33 of Exhibit 1, you described Ms. Kohn as a “gatekeeper” to Madoff, 
what did you mean by that? 

18. In paragraph 36 of Exhibit 1, you also describe Ms. Kohn as being “protective of the 
relationship with Mr. Madoff,” what did you mean by that? 

19. In paragraph 32 of Exhibit 1 at page 12, you state, “I was aware that Dr. Fano was in 
contact with Sonja Kohn,” how would you describe the relationship between Dr. Fano 
and Sonja Kohn?  

a. Do you know what Dr. Fano discussed with Sonja Kohn? 

b. If so, can you please describe what you know of those discussions? 

20. In paragraph 23 of Exhibit 1 at page 9, you state, “Credit was regularly extended by 
HSSL to its fund custody clients for foreign exchange, overdraft and (later) leverage 
purposes and a significant part of my work in the early 2000s involved reviewing credit 
proposals submitted to the Luxembourg credit committee. It was during this work that I 
first became aware of Bernard Madoff . . . and Bernard L Madoff Investment Securities 
LLC.”  

a. Is that statement still accurate? 

b. Had you already been appointed to the board of Primeo when you 
first learned of BLMIS? 

c. Did you learn of BLMIS in connection with Primeo or another 
fund? 
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d. Did you learn of BLMIS as part of the HSSL Credit Committee? 

21. Can you confirm that Exhibit 3 is an email you received from David Bailey on May 26, 
2000 concerning discussions he and Jesper Steiness had with Dr. Fano and Ms. Kohn 
concerning listing Primeo on the German stock exchange?  

a. Can you confirm that fieldin@bankofbermuda.com was your email 
address as of May 26, 2000? 

b. Who is David Bailey?  

c. What was David Bailey’s role at HSSL? 

d. Who is Jesper Steiness?  

e. What was Jesper Steiness’s role at HSSL? 

22. In that same Exhibit 3, Mr. Bailey writes, “To achieve a listing [on a German stock 
exchange] we will need to produce a weekly estimated valuation of the Fund. At present 
only monthly valuations are produced and these are based on the monthly statements 
produced by Madoff… We have explored this issue previously and the main problem is 
obtaining a constant supply of statements from Madoff to enable us to produce 
valuations.” 

a. Can you please explain your understanding of why Mr. Bailey is 
writing this to you? 

b. Was this the first time you learned of Madoff? 

c. Were you aware of Madoff’s purported strategy at this point? 

d. Were you aware of Madoff’s structure at this point? 

e. What is your understanding of  the “problem” of “obtaining a 
constant supply of statements from Madoff”?  

f. Was this the first time you learned of any such problem concerning 
the supply of statements from BLMIS? 

g. Do you know if you were able to consistently obtain weekly 
estimated valuations from other funds? 

h. Were you aware of any efforts at HSSL to cure the problem of 
“obtaining a constant supply of statements from Madoff”? 

i. If so, can you please describe those efforts? 
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November 2, 2000 Visit to BLMIS 

23. Please refer to Exhibit 1. In paragraph 66 on page 22, you state, “In November 2000, my 
HSSL colleague Saverio Fiorino and I were scheduled to travel to New York on HSSL 
business that was unrelated to Primeo or BLMIS. Mr Fiorino took the opportunity to 
arrange a meeting at the offices of BLMIS on 2 November 2000 as both a courtesy visit 
and to request the more frequent information that would be needed on account of the 
proposed change to Primeo’s dealing frequency.”  

a. Is this statement accurate? 

b. If not, can you please explain why not? 

c. Who is Saverio Fiorino?  

d. What was Mr. Fiorino’s role at HSSL?  

e. Was this your first contact with BLMIS? 

f. What precipitated your visit to BLMIS in 2000? 

g. Did anyone instruct you to visit BLMIS in 2000?  

h. If so, who instructed you to visit BLMIS in 2000? 

i. Did you speak to anyone at Bank of Bermuda prior to your visit to 
BLMIS? 

j. Did you do anything to prepare for this visit to BLMIS? 

k. What materials, if any, did you review in advance of your visit to 
BLMIS? 

l. What was the purpose of this visit? 

m. Did you speak with anyone at BLMIS prior to your visit?   

n. If so, with whom did you speak?  

o. What did you discuss? 

p. With whom did you meet at BLMIS during that trip? 

q. Where did you meet with them? 

r. What was discussed during each of those meetings? 

s. Did you meet with Madoff? 
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t. Did Madoff discuss his investment management business during 
that trip? If so, what did he say? 

u. Did Madoff discuss his broker-dealer business during that trip? If 
so, what did he say? 

v. Did Madoff ever tell you that his investment management business 
was closed to new business?  

w. If so, did he give you a reason for that?  

x. Did Madoff’s explanation as to why he was closed to new business 
make sense to you? 

y. Were you aware of other BLMIS feeder funds when you met with 
him in November 2000?  

z. Of how many BLMIS feeder funds were you aware? 

aa. Can you please name those BLMIS feeder funds? 

bb. Did you discuss HSSL receiving more frequent information from 
BLMIS due to the proposed change to Primeo’s dealing 
frequency?  

cc. Prior to your visit to BLMIS, how often was HSSL receiving 
information from BLMIS? 

dd. Did BLMIS provide more frequent information to HSSL after this 
meeting? 

ee. Did this information include Madoff’s trading activity on behalf of 
Primeo? 

ff. If so, in what form did HSSL receive the information on trading 
activity? 

gg. Did anyone at HSSL review this information? 

hh. Who at HSSL reviewed this information? 

ii. Did you discuss this visit with anyone at HSSL or Bank of 
Bermuda? 

jj. Did you or Mr. Fiorino prepare notes or a report on this visit to 
BLMIS?  

kk. If so, were those notes or reports circulated? 
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ll. To whom were those notes or reports circulated? 

Credit Requests and Managed Accounts 

24. Can you confirm that Exhibit 4 is an email you wrote to the Luxembourg Bank of 
Bermuda Board on June 8, 2001 with the subject “IMPORTANT – High Risk Pricing”?  

a. This email states that it was a “recap of our various discussions on” 
high risk pricing. With whom did you have these conversations? 

25. In Exhibit 4, you also write, “Manager may not supply holdings information even at the 
clients [sic] request (Madoff??) – in this case we need effective protection against 
pricing liability or we must exit/refuse the business,” is this an accurate statement?  

a. Does the “Manager” refer to BLMIS? 

b. Did Bank of Bermuda ever receive holdings information from 
BLMIS?  

c. Did you ever get “effective protection against pricing liability”? If 
not, why didn’t you exit the business? 

26. Under the heading, “Policy,” you state, “Full price check of managed account holdings 
to be performed for each pricing of the fund.” 

a. Were “full price check[s] of managed account holdings… for each 
pricing of the fund” implemented for Madoff funds?  

b. If not, why not?  

c. If so, who performed these price checks? 

27. Under “actions required”, you wrote, “Sav Issue up to date list of affected funds and 
identify those where price 30th June 2001 protection is already required or we need to 
consider exit.”  

a. Is that correct? 

b. Does “Sav” refer to Saverio Fiorino?  

c. Did Mr. Fiorino ever issue this list?  

d. Was Primeo on this list referred to in the email? 

e. Did Bank of Bermuda consider exiting the relationship with 
BLMIS? 

28. Exhibit 4 goes on to state, “Complete Implementation of policy and procedures for all 
funds 31st December 2001.” Was this ever implemented? 
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29. The email then states, “Jean-Claude Implement price protection (if available) where 
required 30th September 2001. Jean-Claude Exit any that we are not able to make risk 
compliant 31st December 2001. Jean-Claude Attempt to implement price protection for 
all funds with high 30th June 2002 price risk investments as any of them could get into a 
problem situation.”  

a. Does “Jean-Claude” refer to Jean-Claude Stoffel? 

b. What was Mr. Stoffel’s role at HSSL? 

c. Were these price protections ever implemented? 

d. What were you referring to when you wrote about risk of getting 
into “a problem situation”? 

30. Can you confirm that Exhibit 5 is a copy of the minutes from a Luxembourg Credit 
Committee meeting held on December 14, 2001?  

31. On page 5, the minutes state, “The Committee resolved that Managed Accounts should 
be monitored monthly as all assets are in custody at broker (Madoff).”  

a. Is that statement correct? 

b. What types of monitoring were discussed during the meeting? 

c. Were the Madoff managed accounts ever monitored monthly?   

d. If so, what type of monitoring was performed?  

e. Who at HSSL monitored the Madoff managed accounts? 

32. Can you confirm that Exhibit 6 is an email chain between you, the Luxembourg Credit 
Committee, Isabelle Goethals, Chris Wilcockson, and Tom Young from March 4 and 5, 
2002?  

a. At page 3 of this email chain, you approve a credit request, is that 
accurate? 

b. Whose credit request were you approving? 

c. What does “OD” refer to in Ms. Goethals’ original email? 

d. What does “NVAC” refer to in your response? 

33. In this same email chain, Ms. Goethals responds, “Sorry for the confusion, Madoff acts 
as sub custodian: all assets are their custody, is that correct?  

34. In response, Mr. Wilcockson states, “presumably we therefore do not lend to the Madoff 
assets.”  
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a. Who is Chris Wilcockson? 

b. What was your understanding of Mr. Wilcockson’s statement? 

c. Was it Bank of Bermuda’s policy to not lend money to funds 
where the collateral was not within Bank of Bermuda’s custody? 

d. Why would Bank of Bermuda not use assets out of its custody as 
collateral? 

35. Ms. Goethals responds to Mr. Wilcockson by stating, “When received by [redacted] 
subscriptions for the Fund are paid to Madoff who then make the external investments – 
statements are reconciled (twice a month) against IMS.”  

a. Who is Ms. Goethals? 

b. Was it your understanding that Ms. Goethals was referring to 
BLMIS statements? 

c. Did HSSL reconcile BLMIS statements twice a month? 

d. What does “IMS” refer to?  

e. Who at HSSL was performing this reconciliation? 

36. Ms. Goethals also states, “A complete due diligence was carried on Madoff as the main 
issue was that Madoff acts ‘without proper instruction.’”  

a. Is that statement accurate? 

b. What due diligence is Ms. Goethals referring to?  

c. Who carried out this due diligence? 

d. What was your understanding of the statement, “Madoff acts 
without proper instruction”?  

e. Why was “Madoff acting without proper instruction” an issue? 

f. Who at HSSL was responsible for approving the Madoff credit 
requests? 

g. Why was Luxembourg Credit Committee extending credit based 
on Madoff assets if it was against policy? 

37. Ms. Goethals then states in the email chain, “it was resolved that Madoff would signed 
[sic] a side letter to the sub-custodian agreement stating that… ‘any instruction relating 
to a free delivery or free transfer of cash/securities shall be subject to the approval of an 
officer of the Custodian of the Fund.’”  
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a. Why was this side letter necessary? 

b. Was such a side letter ever signed by Madoff? 

c. If he did not sign the side letter, did he provide any reasons for not 
signing?   

d. What reasons did Madoff provide for not signing the side letter? 

38. Ms. Goethals then states, “I have contacted Emer and Louise in [redacted] office in 
order to confirm the actual process and to ensure that we are adequately covered by the 
documentation between [redacted] and Madoff. We will revert to the Committee in due 
course.”  

a. Does “Emer” refer to Emer McDonald? 

b. What was Emer McDonald’s role with respect to Madoff?  

c. Does “Louise” refer to Louis Gough? 

d. What was Louise Gough’s role with respect to Madoff? 

e. Was the process to ensure adequate documentation ever 
confirmed? 

f. If the process to ensure adequate documentation was never 
confirmed, why not? 

g. Did Ms. Goethals ever revert to the committee regarding the 
process to ensure adequate documentation? 

39. Tom Young responds, “While we did follow up initially, it was considered the 
responsibility of Bermuda to take whatever action they deemed appropriate. I have now 
asked Bermuda (Tony Riker) for an update and will pass it on to you as soon as I receive 
it. You may wish to consider adding this to the Documentation Status report and track it 
at Credit Committee.”  

a. Who is Mr. Young? 

b. What “follow up” was Mr. Young referring to? 

c. Did Bermuda ever take “appropriate” action? 

d. What is the “Documentation Status report”? 

e. Was this tracked at Credit Committee? 
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40. Mr. Young then stated, “Dublin has now deemed it appropriate to put the issues 
surrounding Madoff on the agenda for its Credit Committee and plan to pursue them in 
that forum.”  

a. Did Dublin credit committee discuss the “issues surrounding 
Madoff”?  

b. If the Dublin credit committee did discuss the “issues surrounding 
Madoff,” what issues were discussed? 

c. Was this ever reported to the European credit committee?  

41. Michael May then responds, “If the ‘free deliveries’ side letter is NOT in place, then not 
only is the collateral position pretty weak and we are lending outside policy, but no-one 
has signaled this to either Lux CC or the GFS Credit Committee.”   

a. Who is Michael May? 

b. What did Mr. May mean by “no-one has signaled this to either Lux 
CC or the GFS Credit Committee”?  

42. Can you confirm that Exhibit 7 is an email dated June 6, 2002 in which Mr. Fiorino 
emailed Claude Franka and Caroline Agletiner, regarding concerns that Mr. Madoff both 
provided a managed account statement and managed and custodied assets.? 

a. Who is Claude Franka?  

b. What was Claude Franka’s role at HSSL? 

c. Who was Caroline Agletiner?  

d. What was Caroline Agletiner’s role at HSSL? 

43. Mr. Fiorino writes “I am raising these issues to Nigel (in respect of Primeo).  Claude as 
agreed, were you careful in not mentioning the name of Madoff?)” 

a. Were you aware of requests such as Mr, Fiorino’s that Mr. 
Madoff’s name not be mentioned in communications? 

b. Did Mr. Fiorino explain to you why he did not want Mr. Franka to 
mention Madoff’s name?  

44. In the same email, Mr. Franka stated, “I have brought to [redacted] attention [Mr. 
Fiorino’s] question with regard to the potential risk as administrator to deal with managed 
accounts like Madhoff [sic] for which the managed account statement is provided directly 
by Madhoff [sic] who also manage the assets. The first question he raised to my attention 
was in relation to the custody of the assets managed by Madhoff [sic]? Are the assets held 
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in custody with Madhoff [sic]? Does that mean that Madhoff [sic] is also a banking 
institution? I assumed yes but I was not sure.”  

a. To whose attention did Mr. Franka bring these issues regarding 
administrator risk? 

b. Did Mr. Fiorino ever discuss with you “the potential risk as 
administrator to deal with managed accounts like [Madoff] for 
which the managed account statement is provided directly by 
[Madoff] who also manage the assets”? 

c. Did Mr. Fiorino ever discuss the issues regarding custody raised in 
this email with you? 

d. Did you take any actions in response to the discussion of the 
custody issues? 

45. In the same email, Mr. Franka states, “He suggested that as administrator we should carry 
out a due diligence in respect of the administrative ability of the management company in 
respect of: segregation of tasks; try and obtain copies internal procedures; visit them if 
necessary.” 

a. Was due diligence with respect to separation of tasks ever carried 
out? 

b. If not, why was due diligence with respect to separation of tasks 
not conducted? 

c. Was due diligence with respect to BLMIS’s internal procedures 
ever conducted? 

d. If not, why was due diligence with respect to BLMIS’s internal 
procedures not conducted? 

Primeo Considers Registering as a UCITS Fund 

46. Please refer to Exhibit 1. In paragraph 102 on page 32 of this document, you state, “In 
early 2002, Dr Fano approached me to ask whether it would be possible to operate a fund 
similar to Primeo as a société d'investissement à capital variable (‘SICAV’), an open‐
ended fund structure common in Luxembourg, under the UCITS Regulations. Such a fund 
would allow broader marketing and distribution to investors. As the UCITS Regulations 
were more stringent, I asked Mr Fiorino in about May 2002 to analyse BLMIS’s 
investment activity to determine whether the investment strategy of BLMIS would be 
UCITS‐compliant.” 

a. Is that statement still accurate? 

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 32 of 261



 

32 
 

b. Did Dr. Fano explain to you why she was considering operating a 
separate fund as a SICAV under the UCITS regulations? 

c. Why did you ask Mr. Fiorino to analyze Madoff’s trading activity? 

d. Did you have questions as to whether Madoff’s trading activity 
could be UCITS compliant? 

47. Can you confirm that Exhibit 8 includes Additional Due Diligence Information” 
memoranda from 2002 concerning BLMIS? 

48. On page 3 of Exhibit 8, there is a report called “Additional Due Diligence Information 
Relayed by Ursula Fano, Bank Austria, Vienna, during a meeting with Nigel Fielding 
and Jill Irwin on 16th May 2002,” is that correct? 

a. Who is Jill Irwin? 

49. This report states, “Ursula stated that she monitors Madoff’s performance, and also pays 
a visit to Madoff usually twice year to satisfy herself that everything is running 
properly.”  

a. Did Dr. Fano provide you with summaries of her visits to Madoff’s 
offices? 

b. Did Dr. Fano provide summaries of her visits to BLMIS to the 
Primeo board? 

c. Did Dr. Fano provide summaries of her visits to BLMIS to the 
Alpha Prime board? 

d. Did Dr. Fano explain to you what she did to satisfy herself that 
everything was “running properly” at BLMIS? 

e. Did Dr. Fano discuss monitoring Madoff’s performance?  

f. If so, what did Dr. Fano tell you about her monitoring of Madoff’s 
performance?   

g. Did she say how she analyzed Madoff’s performance or what 
metrics she looked at?  

h. Did she tell you about her twice-yearly visits to BLMIS?   

i. If so, what did she tell you about those visits to BLMIS?  

j. Did she report to the Primeo or Alpha Prime boards about her 
visits to BLMIS?  

k. If so, are there records of those reports?  
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l. If Dr. Fano reported to the Primeo or Alpha Prime Boards about 
her visits to BLMIS, what did she say? 

m. Did she report to the Primeo or Alpha Prime boards about her 
monitoring of BLMIS’s performance?  

n. If so, are there records of those reports? 

o. If Dr. Fano reported to the Primeo or Alpha Prime Boards about 
her monitoring of BLMIS’s performance, what did she say? 

50. Can you confirm that Exhibit 9 is an email chain between you, Mr. Fiorino and Jill Irwin 
dated May 27 and 30, 2002?  

51. In Mr. Fiorino’s original email to you, he is reporting on an analysis of BLMIS’s trading 
activity, is that correct? 

a. Was this analysis undertaken to check on whether Madoff’s 
trading would have breached UCITS regulation? 

b. Why was HSSL analyzing whether Madoff’s trading would have 
breached UCITS regulations? 

c. Who performed this analysis? 

52. On the first page of his email, Mr. Fiorino refers to “Catherine, the fund accountant, 
looking after Primeo,” is that correct? 

a. Who was “Catherine”? 

b. What department was she part of? 

c. Did she work for other funds in addition to Primeo? 

d. Did Alpha Prime have a dedicated fund accountant? 

e. If Alpha Prime did have a dedicated fund accountant, who was he 
or she? 

53. On the first page of his email, Mr. Fiorino states, “As we don’t keep the account on 
IMS, I have asked further checks to be done to fully reconcile the movements for August 
2001.”  

a. What did you understand Mr. Fiorino to mean by this statement?  

b. What is “IMS”? 

c. Were the August 2001 “movements” ever reconciled? 
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54. On the second page of the email, under the heading, “Activity during September 2001,” 
Mr. Fiorino states, “During September he closes his hedging and positions. He buys 
again S&P 100 top names,” is that correct? 

55. Under the heading “Position as at 31/9/2001,” Mr. Fiorino states, “Portfolio 31/9 show 
approx. 30 holdings in S&P100/500 companies,” is that correct? 

a. What was your understanding of Madoff’s strategy with respect to 
S&P 100 securities? 

56. On the second page of the email, where Mr. Fiorino is discussing the activity in August 
2001, he states, “[Madoff] goes into buying put options & selling calls (in both cases he 
is hedging the market going down) on the S&P100 Index – for a net profit of 
USD11mio. As a result of his hedging Madoff is up by 0.76%, when the S&P100 is 
down by 7.26% and S&P 500 down 6.4%. On the other hand he is making a profit on 
the hedging of 4.3%.”  

a. What was your understanding of this statement? 

b. What was your understanding of the purpose of the options trading 
in Madoff’s strategy? 

57. Mr. Fiorino then states in the email, “This can only be due to (1) he has picked S&P100 
stocks that performed best (2) he got a very good price from his UST Bills (3) he 
speculated on the S&P.”  

a. What was your understanding of this statement? 

58. Mr. Fiorino also notes, “During the above period he has never dealt in OTC options or 
other derivatives.”  

a. What was your understanding of this statement? 

59. Further down, at point 3 under the heading, “Ucits Part I restrictions & call options in 
relation with Madoff?” Mr. Fiorino states, “He hedges his long securities using options 
on indices traded on regulated market.”  

a. What was your understanding of this statement?  

b. Is this consistent with your general understanding of Madoff’s 
options trading? 

60. On May 30, 2002, you responded to Mr. Fiorino, “I think the biggest issue is that while 
Madoff may have stayed within the restrictions, in this period at least, he is not likely to 
want to be restricted.”  

a. Do you have an understanding of why Madoff did not want to be 
restricted? 
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b. What did you mean by the phrase “in this period at least”? 

61. Can you confirm that Exhibit 10 is an email that you forwarded to Dr. Fano on May 30, 
2002 containing Mr. Fiorino’s analysis?   

62. In this email, you state, “Some tightening up of the custody and sub-custody arrangements 
between ourselves and Madoff would also be need [sic] to comply with the UCITS Part I 
regulations.” 

a. What did you mean by “tightening up the custody and sub-custody 
arrangements”? 

b. Why was a “tightening up” necessary? 

63. Can you confirm that Exhibit 11 is a July 3, 2002 email to you, Mr. Fiorino and Ms. 
Irwin responding to the email in Exhibit 10?  

64. The email states, “I feel myself a little bit uncomfortable with his using short puts.”  

a. What was your understanding of this statement?  

b. Did Dr. Fano explain why she was “uncomfortable with his using 
short puts”?  

c. Did you ever follow up on this? 

65. Dr. Fano then states, “Generally there should be long puts and short (covered) calls – 
since some months we make an analysis of the portfolio and there were no short puts so 
far…”  

a. Did Dr. Fano share these analyses with you or with the Primeo 
board? 

b. Do you know how often she analyzed Madoff’s trading in this 
fashion? 

66. Dr. Fano then states, “A serious problem could be, however, BoBLux’ [sic] 
reinforcement of responsibility as the custodian – I would have to check this issue (very 
cautiously) with Madoff first, in order to know how far could he go (if he would like at 
all…).”  

a. What is BoB Lux? 

b. Did Dr. Fano explain why she felt this issue would have to be 
broached “very cautiously with Madoff”?  

67. Please refer to Exhibit 1. In paragraph 104 on page 32 of this document, you state, “I 
understood this to be a reference to Mr. Madoff’s resistance to changing the BLMIS 
business model in any way.  I also understood Dr. Fano to be concerned about the 
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requirement to register and disclose BLMIS as the investment manager in fund 
documentation.” 

a. Is that statement still accurate? 

b. Why would registering and disclosing BLMIS as the investment 
manager in fund documentation be problematic? 

c. Did Dr. Fano ever tell you that she raised this issue with Madoff? 

d. Was Madoff disclosed in fund documentation relating to Primeo or 
Alpha Prime?   

e. If not, why was Madoff not disclosed in fund documentation 
relating to Primeo or Alpha Prime? 

f. Did Madoff mandate that he not be disclosed as the investment 
manager in fund documentation? 

2002 Sub-Custody Agreement 

68. Can you confirm that Exhibit 12 is a sub-custody agreement between BLMIS and HSSL 
dated August 7, 2002?  

a. What was the purpose of the 2002 Sub-Custody Agreement? 

69. Please refer to Exhibit 1. In paragraph 81 on page 26 of this document, you state, “in 
hindsight, a sub-custody agreement may not have been the most appropriate form of 
agreement.”  

a. Why was it created as a sub-custody agreement?  

b. If this was not the most appropriate form of agreement, what 
would have been a more appropriate form? 

c. Who drafted the 2002 Sub-Custody Agreement?  

d. Was it approved by anyone at HSSL before it was signed?  

e. If the 2002 Sub-Custody Agreement was approved, who approved 
it?  

f. If the 2002 Sub-Custody Agreement was not approved by anyone 
at HSSL, why not? 

g. Was HSSL’s custody department involved in the drafting?  

h. Did anyone who was part of the custody department review it?  
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i. If someone in HSSL’s custody department reviewed the 2002 Sub-
Custody Agreement, who was it? 

j. If no one in HSSL’s custody department reviewed the 2002 Sub-
Custody Agreement, why not? 

k. Did you discuss it with anyone in HSSL’s custody department?  

l. If you did not discuss the 2002 Sub-Custody Agreement with 
anyone in HSSL’s custody department, why not? 

m. Did you discuss the 2002 Sub-Custody Agreement with anyone in 
GFS’s custody department?  

n. With whom, if anyone, did you discuss it in GFS’s custody 
department? 

o. If you did not discuss the 2002 Sub-Custody Agreement with 
anyone in GFS’s custody department, why not? 

p. Did you discuss the 2002 Sub-Custody Agreement with anyone in 
HSSL’s credit department?  

q. Did anyone in the credit department review the 2002 Sub-Custody 
Agreement?  

r. If someone in HSSL’s credit department reviewed the 2002 Sub-
Custody Agreement, who was it?  

s. If no one in the credit department reviewed the 2002 Sub-Custody 
Agreement, why not? 

t. Did anyone at Primeo review the 2002 Sub-Custody Agreement 
before it was signed?  

u. Did you discuss the 2002 Sub-Custody Agreement with anyone at 
Primeo?  

v. If you did not discuss the 2002 Sub-Custody Agreement with 
anyone at Primeo, why not? 

70. In paragraph 80 of Exhibit 1, you state, “I considered that there was a greater prospect of 
BLMIS agreeing to enter into an agreement with HSSL that could be presented as 
similar to that which was already in place between BLMIS and another entity within the 
BOB Group.”  

a. Is that statement still accurate? 
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b. What is the BOB group? 

71. Did you discuss the 2002 Sub-Custody Agreement with Madoff at the July 17, 2002 
visit to BLMIS? 

a. If yes, what did you tell Madoff about the purpose of the 2002 
Sub-Custody Agreement?  

b. What was Madoff’s reaction? 

72. Can you confirm that Exhibit 13 is the call notes from the July 17, 2002 meeting at 
BLMIS? 

a. Who drafted these call notes? 

73. This document indicates that a draft sub-custody agreement was left with Madoff for 
review, is that correct?  

a. Did Madoff send you comments or revisions to the agreement? 

74. Can you confirm that Exhibit 14 is a fax you sent to Madoff on July 26, 2002, sending 
him a revised Sub-Custody Agreement? 

75. In the fax, you state, “We have confirmed with Bank Austria and [redacted] that they have 
no objection to the account names with you being re-designated to include Bank of 
Bermuda (Luxembourg) S.A.” 

a. Why was Primeo’s account name “re-designated” to include 
HSSL? 

b. Who instigated the re-designation? 

76. Who signed the sub-custody agreement on behalf of HSSL?  

a. Do you know if Chris Wilcockson and Michael May signed the 
agreement? 

b. Did they have a role in drafting or approving the agreement?  

c. What was Mr. Wilcockson’s role with respect to Madoff?  

d. What was Mr. May’s role with respect to Madoff? 

July 17, 2002 Visit to BLMIS 

77. Please refer to Exhibit 1. In paragraph 88 on page 28 of this document, you state,” On 17 
July 2002, Mr. Healy and I visited BLMIS’s New York offices and met with Mr. Madoff 
for approximately two hours.”  
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a. What was the purpose of the visit to BLMIS?  

b. Was this visit part of due diligence you were conducting?  

c. If so, did anyone instruct you to conduct the due diligence?  

d. If you were instructed to conduct due diligence, who instructed 
you? 

e. Were you instructed to visit BLMIS? 

f. If you were instructed to visit BLMIS, who instructed you? 

g. What did you do to prepare for the meeting? 

h. During the visit, did you ask Mr. Madoff to fill out or respond to 
due diligence questionnaire? 

i. Who was involved in preparing the due diligence questionnaire? 

j. What kinds of questions did the due diligence questionnaire 
contain? 

78. In paragraph 92 of Exhibit 1, you state, “There were a few items on the due diligence 
questionnaire that did not apply to BLMIS because it was not a bank.”  

a. Who made the determination that these questions did not apply to 
BLMIS?  

b. How was this determination made? 

c. Did you add any questions that would be applicable to BLMIS? 

d. If you did not add any questions that would be applicable to 
BLMIS, why not? 

e. Did you receive any documents or information from Madoff that 
was not requested on the questionnaire? 

f. If you did receive any information not requested on the 
questionnaire, what was it? 

79. In paragraph (g) on page 5 of Exhibit 1, you state, “From my perspective, [the due 
diligence] was to ensure that BLMIS was appropriately qualified, in accordance with 
relevant market practice, to handle custody of our clients’ assets such that we could be 
suitably satisfied that BLMIS could effect the free transfer of such assets to HSSL upon 
our request for our credit protection purposes.”  

a. Is that statement still accurate? 

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 40 of 261



 

40 
 

b. How did you go about ensuring that BLMIS was appropriately 
qualified to handle custody of your clients’ and that it could effect 
the free transfer of assets to HSSL? 

80. You also state, “I led that due diligence, which included a visit to BLMIS’s New York 
offices on 17 July 2002.”  

a. Other than the visit to BLMIS, what comprised this due diligence? 

81. In paragraph 87 on page 28 of Exhibit 1, you state, “I decided to ask Fergus Healy, a 
lawyer working in a business development role within GFS, to assist with the due 
diligence visit as I valued his experience and insight.”  

a. Who is Fergus Healy? 

b. Why did you ask Fergus Healey to accompany you?  

c. What expertise did he have?  

d. Did you do any preparatory work with Mr. Healey before the 
meeting?  

e. If so, what did that preparatory work entail? 

f. Did Mr. Healey participate actively in the meeting? 

g. How long did the meeting last? 

h. What did you discuss at the meeting?  

i. Did you discuss Madoff’s strategy? 

j. Did Mr. Healey record his observations during the due diligence 
visit?   

k. If so, how did he record his observations?  

l. Were Mr. Healey’s observations ever circulated? 

82. In paragraph 99 on page 31 of Exhibit 1, you state, “Overall, the due diligence review 
and visit went well, and nothing seemed to be out of the ordinary.”  

a. On what basis did you conclude that the due diligence visit with 
Mr. Madoff “went well and that nothing seemed to be out of the 
ordinary”? 

b. How many due diligence visits had you conducted at this time? 
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c. Did you do anything to verify the answers that Madoff gave you at 
the meeting and in response to the questionnaire? 

83. Please refer to Exhibit 7. In that email, Mr. Franka states, “… as administrator we 
should carry out a due diligence in respect of the administrative ability of the 
management company in respect of: segregation of tasks; try and obtain copies internal 
procedures; visit them if necessary.” 

a. Did you inquire about segregation of tasks during your due 
diligence visits to BLMIS? 

b. If not, what was your reason for not asking Madoff about the 
segregation of tasks at BLMIS? 

c. Did you try to obtain copies of BLMIS’s internal procedures?  

d. If not, what was your reason for not asking Madoff about BLMIS’s 
internal procedures? 

84. Please refer to Exhibit 8. Under the heading, “Additional Due Diligence Information 
Relayed by Bernard L. Madoff during meeting with Nigel Fielding and Fergus Healey 
on 17th July 2002,” at the bottom of page one of this document states, “Company is not a 
bank. Overdrafts are not permitted…”, who wrote that statement? 

a. Does “Company” refer to BLMIS? 

b. If “overdrafts are not permitted,” would this also include margin 
trading not being permitted? 

85. Please refer to Exhibit 13. This document states, “The only area where BLM was not 
prepared to answer was in relation to disclosing information about Madoff’s client base. 
As a private company, Madoff is only required, and chooses only, to disclose this detail 
to the company’s regulator, the SEC – this seems reasonable.”  

a. Who is the author of this document? 

b. Was this question regarding a company’s client base part of your 
standard sub-custodian due diligence form?  

c. Were there other sub-custodians who refused to answer this 
question?  

d. Why did it seem reasonable that Madoff said he would only 
provide this information to the SEC?   

e. At this time, did you know what part of Madoff’s business was 
regulated by the SEC? 
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86. Please refer to Exhibit 1. In paragraph 96 on page 30 of this document, you state, “As 
part of the due diligence exercise, Mr. Madoff provided the most recent BLMIS audited 
financial accounts for the year ended 31 October 2001 and an Internal Control Report 
issued by its external auditors, Friehling & Horowitz.  I reviewed these documents and 
noted that BLMIS was well capitalized and that no issues were raised.  In particular, the 
auditors’ Internal Control Report confirmed that client assets and records were properly 
controlled and maintained by BLMIS.”  

a. How did you come to the conclusion that BLMIS was well 
capitalized? 

b. How did the auditors’ Internal Control Report confirm that client 
assets and records were properly controlled and maintained by 
BLMIS? 

87. Can you confirm that Exhibit 15 is a true and accurate copy of the transcript of Day 17, 
December 1, 2016, of the trial in the Cayman Islands involving Primeo and HSSL?  

a. Can you confirm that this transcript includes your testimony? 

b. Was your testimony given under oath? 

88. On page 47 of the document, beginning at line 4 of page 181 of the transcript, you 
testify about an Ernst & Young document, Summary Review Memorandum for the year 
ending December 31, 2002, is that correct? 

a. Was the Summary Review Memorandum regarding Primeo? 

b. What was the Summary Review Memorandum? 

c. Was the Summary Review Memorandum provided to the Primeo 
board? 

d. Did you review the Summary Review Memorandum? 

89. At line 25 of page 181 of the transcript, you state, “the custody confirmation is coming 
from what’s called Madoff Investment Corporation,” is that correct? 

a. Did you ever review this custody confirmation?  

b. Did you ask Ernst & Young to provide the custody confirmation to 
you?  

c. Did Primeo’s board request this custody confirmation from Ernst 
& Young? 

 

Bank of Bermuda Seeks Independent Confirmation of Asset Segregation 
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90. Can you confirm that Exhibit 16 is an email chain concerning Madoff from September 
19 and 20, 2002 between you and Tom Young? 

a. Who is Tom Young?  

b. What was his role with respect to Madoff? 

91. In this email chain, Mr. Young asked you to “get independent verification that the assets 
of [redacted] are segregated from other assets held by Madoff” and noted that “while we 
have the Dec 01 report from Friehling & Horowitz, it is not specific on this point.”  

a. Did you take any steps to get independent verification of the 
segregation of assets as requested by Mr. Young? 

92. In your response to Mr. Young, you state, “fully agree it makes sense for each fund with 
Madoff to have audit certification of those assets run by Madoff where they are material 
in the portfolio. This is a matter for the relationship office to arrange. I believe a fund 
auditor worth his salt would be doing this as a matter of course. The relationship manager 
or delivery account manager should first enquire with the fund auditor [redacted]. If it has 
not already been done by the fund auditors then attempt to agree with the client and 
auditors that it needs to be done and should be paid for by the fund. If this fails, ask them 
why they feel comfortable not having such a certification and if you don’t like the response 
then it falls to the bank to see if you have the right to do it under the agreement you have 
with Madoff (at the bank’s expense)… The review is finished and signed off for this year 
and I do not intend to do more unless the GFS Board supports it, risk versus cost versus 
relationship, etc.” 

a. Why did you think that confirmation of assets held by BLMIS was 
the responsibility of the client relationship manager? 

b. Why did you think that a custodian should seek confirmation of a 
fund’s assets only after the fund’s auditor and fund itself failed to 
get confirmation? 

c. Why did you not intend to do any further review of BLMIS? 

d. What did you mean by the statement “risk versus cost versus 
relationship, etc.”?  

93. Can you confirm that Exhibit 17 is a September 23, 2002 email from David Smith to 
you concerning the email chain in Exhibit 16?  

a. Can you confirm that nigel.fielding@bankofbermuda.com was 
your email address on September 23, 2002? 

b. Who is David Smith? 

c. What was your relationship with David Smith? 
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d. What was David Smith’s position at Bank of Bermuda at this time? 

94. In the email, Mr. Smith states, “We need to be careful in how we respond to Tom. He is 
clearly on the risk side (is he their credit manager?) and wants everything tied down 
neatly.”  

a. What did you understand Mr. Smith’s statement, “We need to be 
careful in how we respond to Tom” to mean?  

b. Why did you need to be careful? 

c. What did you understand Mr. Smith’s statement, “He is clearly on 
the risk side (is he their credit manager?) and wants everything tied 
down neatly” to mean?  

d. Why did it matter that he was “on the risk side”? 

95. In this email, Mr. Smith also states, “I don’t think [redacted] should seek [confirmation 
of the assets] directly. BoB should obtain it, preferably GFS rather than Operations….”  

a. Is “BoB” Bank of Bermuda? 

b. Did Mr. Smith explain why he thought that Bank of Bermuda 
should obtain confirmation of the assets? 

c. What is “GFS”? 

d. What was the difference between GFS and Operations? 

e. Did Mr. Smith explain why he thought that GFS should obtain 
confirmation rather than Operations? 

96. In this email, Mr. Smith also states, “Madoff refuses to appoint any of the big 
accounting firms as his group auditor because he believes they will intrude in his activity 
and give away trade secrets.”  

a. What did you understand Mr. Smith to mean by this statement? 

b. At the time of Mr. Smith’s email, did you think Madoff did not use 
any of the big accounting firms for any reason other than to protect 
his trade secrets? 

c. Were you aware of any other fund managers that refused to use the 
big accounting firms? 

97. Please refer to Exhibit 15. On page 19 of the document, beginning at page 72, line 4 of 
the transcript, you are testifying about an email sent by Brian Wilkinson in response to 
an email from you dated September 20, 2002, is that correct? 
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a. Is the email dated September 20, 2002 that is referred to in the 
Exhibit the same email that is referred to in Exhibit 16? 

b. Who is Brian Wilkinson? What was his role with respect to 
Madoff? 

98. In the email, Mr. Wilkinson states, “I feel there is still one vital piece of the ‘jigsaw’ 
missing, and that is independent confirmation that all securities held with Madoff are 
held in segregated accounts. Nigel’s view is that we should obtain [independent 
confirmation that securities held at BLMIS are held in segregated accounts] from the 
fund auditors. However, I tend to disagree, and feel that Nigel on behalf of GFS should 
seek to obtain this confirmation for GFS independent to whatever verification the fund 
auditors have undertaken on the assets of the respective funds….”  

a. Why did you think the fund auditors should obtain confirmation of 
account segregation at BLMIS? 

b. Did Mr. Wilkinson explain why he disagreed with you regarding 
Bank of Bermuda obtaining confirmation of account segregation at 
BLMIS? 

99. On page 20 of Exhibit 15, beginning at line 1 of page 74 of the transcript, you are 
testifying about an email in response from Paul Smith, is that correct?  

100. In the email, Paul Smith states, “I am very worried about Madoff and I think we should 
seek independent confirmation. I would be prepared for GFS to pay. Its too big for us to 
ignore the warning signs.”  

a. Who is Paul Smith? 

b. Did Paul Smith explain why he was “very worried about Madoff”? 

c. What did you understand Paul Smith to mean when he wrote, “Its 
too big for us to ignore the warning signs”? 

d. What were the warning signs to which Mr. Smith is referring? 

e. What action was taken in response to Paul Smith’s concerns? 

101. You state at line 18 of page 74 of the transcript, “Michael May forwarded [the emails] to 
me.” 

a. Is that still an accurate statement? 

b. If you no longer believe that this is an accurate statement, can you 
please explain why not? 

c. Did you respond to Mr. May?  
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d. If so, what was your response?  

102. On page 21 of Exhibit 15, page 77, line 9 of the transcript, you are testifying about a 
telephone call between you and Brian Wilkinson on September 30, 2002, is that correct? 

103. In the transcript of the telephone call, you state, “I just had a chat with Chris about this 
too, because he … (?) it to me earlier in the day and he’s kind of a bit concerned in the 
sense that he doesn’t understand quite what the concern is…”  

a. Who does “Chris” refer to? 

b. What did you mean when you said that Chris was concerned about 
Madoff “in the sense that he doesn’t understand quite what the 
concern is”? 

104. Beginning at line 22 of page 77 of the transcript, you state, “ So… you know, everybody 
has some concerns about Madoff, or “made off” as he likes to call himself, which I think 
makes it even worse, ‘made off with the money’.”  

a. What did you mean when you said that “everybody has some 
concerns about Madoff”? 

b. To whom were you referring by “everybody”? 

c. What were these concerns? 

d. What did you mean when you said that he likes to call himself 
“made off… which I think makes it even worse, ‘made off with the 
money’”? 

105. Then, beginning at line 21 of page 81 of the transcript, Mr. Wilkinson states, “I could be 
wrong Nigel, and maybe I’ll investigate that, but I’m just covering all of our backsides 
to make sure we’ve done everything possible if this thing ever went up.”     

a. To what was Mr. Wilkinson referring when he said, “I could be 
wrong Nigel, and maybe I’ll investigate that”? 

b. What did you understand Mr. Wilkinson to mean when he said, “if 
this thing ever went up”? 

c. Did you have an understanding of what Mr. Wilkinson was 
referring to regarding “covering all of our backsides”? 

 

106. In response, you state, “I’m not saying we shouldn’t do it, I guess I wanted the board to 
say we wanted to do it, having heard David rant and rave about upsetting the guy 
before...”   

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 47 of 261



 

47 
 

a. To what or to whom does the “board” refer? 

b. What action did you want the board to support? 

c. Does “David” in the transcript refer to David Smith? 

d. How often did David “rant and rave about upsetting the guy”?  

e. Does “the guy” refer to Madoff? 

f. What would David say “about upsetting the guy”? 

g. What effect did David’s expressed desire not to upset Madoff have 
on your actions related to the due diligence on Madoff funds? 

107. Beginning at line 9 of page 82 of the transcript, you are discussing the questions raised 
by Tom Young, and you state, “his financial statements are not very detailed, you know, 
what really is his source of revenue etc… which I think is important to us, cause we’re 
really relying on the financial strength of Madoff, as well as much as anything...as a sub-
custodian.”   

a. What did you mean when you said that Madoff’s financial 
statements are not very detailed? 

b. What information was missing from his financial statements that 
you would have wanted? 

c. Was there any other information other than Madoff’s client base 
and source of revenue that you would have wanted to information 
about? 

d. How would knowing this information from Madoff’s financial 
statements helped you in your due diligence process? 

e. In your experience, did Madoff’s financial statements have the 
same level of detail as other companies?   

f. If Madoff’s financial statements did not have the same level of 
detail as other companies, what were the differences? 

108. Then, beginning at line 12 of page 83 of the transcript, you ask, “But if we want more 
independence and we want to send our own auditor in regardless, I suppose what I’m 
trying to think, and I don’t know off the top of my head what the answer is, do we ever 
send our external auditor in to our other sub-custodian to verify positions?”   

a. What were your reasons for wanting a more independent auditor? 

b. What made you want to send it an external auditor for Madoff even 
though you don’t for other sub-custodians? 
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109. Can you confirm that Exhibit 18 is an October 1, 2002 email chain with you, Paul 
Smith, Brian Wilkinson, and the GFS board?  

110. On page 2 of this email chain, Brian Wilkinson forwards you Paul Smith’s September 
30, 2002 email and asks you to call him, is that correct? 

a. Did Mr. Wilkinson’s email instigate the telephone call about which 
you testified in Exhibit 25? 

111. At the bottom of page 1 of this email chain, you emailed Mr. Wilkinson and the “GFS 
Board”, proposing to “couch” “the bank’s external auditor to undertake independent 
audit confirmation of the assets held by Madoff for our clients in Bermuda, Dublin and 
Luxembourg” as coming “from our Global Compliance team.”   

a. Why did you think that confirmation of assets should be “couched” 
as coming from the “Global Compliance team”? 

112. In response, Mr. Smith states, “I don’t feel we should mislead Madoff. We have a 
problem with him. He is the manager, broker and custodian to his accounts, in today's 
world this is a red flag. We need to address it. Lets [sic] tell him so and get on with it 
with his support.  If we continue to pussy foot around him we will get nowhere.”  

a. Did Mr. Smith explain why it was a problem that Madoff was “the 
manager, broker and custodian to his accounts”? 

b. What did you understand Mr. Smith to mean when he said, “in 
today’s world this is a red flag”? 

c. Did anyone from HSSL or GFS ever “address” this issue with 
Madoff?  

d. If no one from HSSL or GFS addressed the issue of Madoff 
performing multiple roles for his accounts, why not? 

113. Can you confirm that Exhibit 19 is a true and accurate copy of the transcript of Day 16, 
November 30, 2016, of the trial in the Cayman Islands involving Primeo and HSSL?  

a. Can you confirm that this transcript includes your testimony? 

114. On page 10 of Exhibit 19, you state, beginning at line 18 of page 34 of the transcript, 
concerning BLMIS, “when you are manager and broker-dealer, trading with yourself, I 
felt there was ample opportunity, maybe, for things like front running, or churning, or 
mispricing trades, which would be detrimental to the client.”   

a. Is that statement still accurate? 

b. What did you mean by “front running”? 
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c. What did you mean by “churning”? 

d. What did you mean by “mispricing trades”? 

e. Why would “front running, or churning, or mispricing trades” be 
detrimental to the client? 

115. In lines 20 and 21 of page 34 of the transcript, you state, “When I first became aware of 
the structure, to me, [the same person being investment manager and broker-dealer] was 
the bigger risk that I felt existed.” 

a. Is that statement still accurate? 

b. If you no longer believe that this is an accurate statement, can you 
please explain why not? 

c. To whose structure were you referring when you stated, “When I 
first became aware of the structure”? 

d. When did you first become aware of the structure? 

e. Did you share your concerns regarding front-running to anyone at 
HSSL or HSS? 

f. Did you share your concerns regarding front-running to anyone on 
the Primeo or Alpha Prime boards? 

g. Were you aware of anyone else at HSSL or HSS who had similar 
concerns regarding the possibility of front-running? 

h. Were you aware of anyone else on the Primeo or Alpha Prime 
boards who had similar concerns regarding the possibility of front-
running? 

116. Please refer to Exhibit 9. This is Mr. Fiorino’s May 27, 2002 email to you and Ms. Irwin 
concerning his analysis of Madoff’s trading. On page 2 of Exhibit 9, Mr. Fiorino states 
that Madoff buys “S&P100 top names” and the September 31, 2001 portfolio showed 
“approx. 30 holdings in S&P100/500 companies,” is that correct? 

a. Did Mr. Fiorino’s description conform to your understanding of 
Madoff’s strategy? 

b. If Madoff used approximately 30 “S&P100 top names,” how could 
they be mispriced? 

c. Did you share your concerns regarding mispricing trades to anyone 
at HSSL or HSS? 
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d. Did you share your concerns regarding mispricing trades to anyone 
on the Primeo or Alpha Prime boards? 

117. Please refer to Exhibit 15. On page 24 of the document, beginning at line 3 of page 91 of 
the transcript, you are testifying about an email concerning confirmation of fund assets 
at BLMIS sent to you by David Smith in October 2002, is that correct? 

118. In the email, David Smith states, “I really think our new confirmations can wait until 
year end when we can include them in the annual review. Madoff is really cheesed off 
with us (BOB) and he may cut the umbilical if we go once more to the well. We may 
think our . . . has power in the market but he can replace that within a month. He may 
put us on the black list so we have to agree a plan of action.”   

a. Did Mr. Smith explain why he wanted to wait until the end of the 
year for “our new confirmations”? 

b. Did Mr. Smith explain why Madoff was “cheesed off” with Bank 
of Bermuda? 

c. Did Mr. Smith explain why he was afraid that Madoff would “cut 
the umbilical” and “black list” Bank of Bermuda? 

119. On page 25 of Exhibit 15, beginning at line 12 of page 93 of the transcript, you testify 
about your email in response to David Smith dated October 22, 2002, is that correct? 

120. In the email, you state, “In the meantime on Madoff the only follow-up I am aware of is 
from the Dublin Risk Management Committee having it noted on their action list. I told 
Michael it was in hand between you, me and Bill Jones.”  

a. To whom did “Michael” refer? 

b. Who is Bill Jones? 

c. What was Bill Jones’s role with respect to Madoff? 

d. What did you mean by I told Michael it was in hand between you, 
me and Bill Jones”? 

121. On page 26 of Exhibit 15, beginning at line 1 of page 98 of the transcript, you testify 
about a November 27, 2002 email concerning Madoff you sent to Paul Smith, is that 
correct?  

122. In the email, you state, “David mentioned there is still a concern over the level of due 
diligence we have on Madoff.”  

a. Does “David” refer to David Smith? 
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b. Did David Smith explain why he was “concern[ed] over the level 
of due diligence we have on Madoff”?  

c. Did David Smith express to you concerns about the level of due 
diligence on Madoff?   

d. If David Smith did express concerns regarding due diligence on 
Madoff, when did he do so? 

e. Did he express these concerns by email? 

123. In the same email, you continue, “I would mention that when Fergus and I visited 
Madoff in July year we had him complete a due diligence questionnaire based on the 
one used by FIG/Thomas Murray. . . . Not to say we should not do more, but perhaps we 
can use the upcoming NY visit to arrange for you to meet Madoff as a prelude to 
sending any further questionnaires or requests for information.”  

a. What is “FIG”? 

b. Who is Thomas Murray? 

c. Why did you want Paul Smith to meet Madoff and use that as a 
“prelude to sending any further questionnaires or requests for 
information”? 

d. Do you know if Paul Smith ever met Madoff?  

e. If Paul Smith met with Madoff, when did he do so? 

124. Beginning at line 1 of page 99 of the transcript, Paul Smith responds to your email, stating, 
“If Madoff is to be our sub-custodian, we need FIG to do a full review. We do not have 
authority to approve Madoff as sub-custodian. Only FIG with [sic] could do this. We need 
to put this in the hands of FIG.”  

a. Did Paul Smith explain why he thought that FIG needed to do a 
full review of BLMIS if it was to be sub-custodian? 

b. What would FIG have looked at that you did not? 

c. Did FIG ever conduct a “full review” of BLMIS?  

d. If FIG did not conduct a full review of BLMIS, why not? 

125. On page 25 of Exhibit 15, beginning at line 8 of page 95 of the transcript, you testify 
about an email chain involving you, Paul Smith, and David Smith from December 2002, 
is that correct? 

126. Beginning at line 22 of page 95 of the transcript, you testify about an email sent by 
David Smith to you in this chain, is that correct?  
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127. In the email, David Smith states, “I need you to take control of Madoff. I don’t think Bill 
Jones should visit them without you.”  

a. Did David Smith explain why he needed you to “take control of 
Madoff”? 

b. Did David Smith explain why he did not want Bill Jones to visit 
BLMIS without you? 

c. Did you have any concerns about Bill Jones visiting BLMIS? 

d. Did Bill Jones ever visit BLMIS? 

e. If Bill Jones did not visit BLMIS, why not? 

128. Beginning at line 23 of page 96 of the transcript, you respond to David Smith’s email.  
In the email you state, “Paul seems hell bent on irritating Madoff with FIG. I will take 
them but not until next year as I need to preserve the relationship with Bank Austria.”  

a. What did you mean “Paul seems hell bent on irritating Madoff 
with FIG”? 

b. What did you mean by “I will take [FIG] but not until next year as 
I need to preserve the relationship with Bank Austria”?  

c. Was it necessary to forestall due diligence to preserve the 
relationship with Bank Austria? 

d. Did FIG ever conduct this due diligence on BLMIS? 

e. If FIG did not conduct due diligence on BLMIS, why not? 

129. On page 27 of Exhibit 15, beginning at line 5 of page 101, you testify about an email 
from David Smith to you in response, is that correct? 

130. In the email, David Smith states, “I agree with your observation on Madoff. Silly but 
there is nothing I can do about it.” 

a. What was your understanding of David Smith’s email? 

b. Did you think Paul Smith’s approach was “silly”? 

c. Do you know if Bank of Bermuda ever received independent 
confirmation of asset segregation at BLMIS? 

March 3, 2004 Visit to BLMIS 

131. Can you confirm that Exhibit 20 is a fax you sent to Mr. Madoff on February 26, 2004 
with the subject “Meeting”?   
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132. In the fax, you state, “I look forward to meeting at your office on March 3 at 4:30 p.m.  I 
attach a copy of the questionnaire completed last time we met which I would like to 
update when we meet.”  

a. Did you meet with Mr. Madoff on March 3, 2004? 

b. What was the purpose of your visit to BLMIS? 

c. What prompted this visit to BLMIS? 

d. Did anyone instruct you to visit BLMIS in March 2004? 

e. If you were instructed to visit BLMIS, who instructed you? 

f. Did you confer with Paul Smith before the visit?  

g. Did you confer with anyone from FIG? 

h. Did you do anything to prepare for this visit to BLMIS? 

i. Did you review any materials in advance of your visit to BLMIS? 

j. Why did Chris Wilcockson accompany you on this visit? 

k. Did you do any preparatory work with Mr. Wilcockson before the 
meeting with BLMIS? 

l. If so, what preparatory work did you do? 

m. With whom did you meet at BLMIS during that trip? 

n. Where did you meet with them? 

o. What was discussed during each of those meetings? 

p. How long did the meeting last? 

133. Can you confirm that Exhibit 21 is a copy of the questionnaire you went through with 
Madoff on March 3, 2004? 

a. There are handwritten notes on this document.  Is this your 
handwriting? 

b. Did you ask Madoff any additional questions not on the 
questionnaire? 

c. Did you do anything to verify any of the answers that Madoff gave 
you at the meeting and to the questionnaire? 
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d. Did you ever circulate a call report for the visit to BLMIS? 

134. Can you confirm that Exhibit 22 is an email you sent to Tom Young and Monica 
Oranges on July 20, 2004 concerning your March 3, 2004 visit to BLMIS?  

a. Who is Monica Oranges? 

b. Did you create any memorandum or notes of the visit other than 
this email?  

c. If you did not create any memorandum or notes of the visit other 
than this email, why not? 

d. Did Mr. Wilcockson record his observations during this due 
diligence visit?   

e. If so, how did Mr. Wilcockson record his observations during this 
due diligence visit?  

f. Were Mr. Wilcockson’s observations ever circulated? 

135. The email states, “separate DTC account used for client assets in addition to segregated 
records at Madoff.”  

a. How did you make this determination? 

b. Did you review any documents to make this determination?  

c. If so, what documents did you review to make this determination? 

d. Did you or anyone else attempt to verify that BLMIS maintained 
segregated accounts with DTC after this due diligence meeting in 
2004? 

e. If you did not attempt to verify that BLMIS maintained segregated 
accounts with DTC, why not? 

Formation of Alpha Prime 

136. Can you confirm that Exhibit 23 is an email you sent to Jillian Irwin, Saverio Fiorino, 
Germain Birgen and Maryse Duffin on September 4, 2002 regarding a conversation with 
Dr. Fano?  

137. In the email, you state, “UF confirmed [Bank of Bermuda] will be appointed 
administrator and custodian she asked me to be a director, I was not really planning to 
take more of these but given my role and relationship with Madoff, I will agree.”  

a. Does “UF” refer to Dr. Fano? 
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b. Are you referring here to the formation of Alpha Prime? 

c. What were you referring to when you wrote “relationship with 
Madoff”? 

d. Did you develop a relationship with Madoff in connection with 
your role at Primeo? 

138. You also state in the email, “UF mentioned that Madoff indicated in March that he 
would take money into a new account for BA even though he is generally closed for new 
accounts.”   

a. To whom or to what does “BA” refer?  

b. Do you know why Madoff would let BA open a new account when 
“he was generally closed for new accounts”? 

c. Did you regularly discuss Dr. Fano’s communications with 
Madoff? 

139. In the email, you also state, “compliments to Sav for helping with the Madoff portfolio 
analysis.”  

a. Does “Sav” refer to Saverio Fiorino? 

b. What was the “Madoff portfolio analysis”?  

c. Was this the analysis Mr. Fiorino had performed in connection 
with Primeo possibly becoming a SICAV? 

140. Please refer to Exhibit 1. In paragraph 117 on page 37 of that document, you state, “In 
March 2003, Alpha, a Bermuda‐incorporated investment fund, was established by Bank 
Austria, Ms Kohn and Dr Fano. On 17 March 2003, I became a director of Alpha. At that 
time, the other directors of Alpha were Dr Zapotocky, Ms Kohn and Dr Fano.”  

a. Is that statement still accurate? 

b. Who is Dr. Zapotocky? 

c. What did your role as director of Alpha Prime entail?   

d. Did your role as director of Alpha Prime remain the same until you 
resigned from the Board of Directors?  

e. What types of tasks did you perform as an Alpha Prime Director?   

f. How many hours per month did you devote to your duties as an 
Alpha Prime Director?   
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g. What types of tasks did you perform as an Alpha Prime Director?   

h. With whom did you communicate about your responsibilities as a 
director of Alpha Prime? 

i. Did you attend any Alpha Prime board meetings?  

j. If so, how many? 

December 5, 2002 Primeo Board Meeting 

141. In paragraph 112 of Exhibit 1 on page 35, you state, “On 5 December 2002, I attended a 
Primeo board meeting held at HSSL’s office in Luxembourg.  The meeting included a 
discussion regarding the family connections within BLMIS.  The fact that a number of 
members of the Madoff family held key roles within BLMIS and that the risks that could 
entail was covered.” 

a. Is that statement still accurate? 

b. Do you recall why the issue of the family connections with BLMIS 
came up?   

c. Who raised the issue of family connections within BLMIS? 

d. What kind of risks did the fact that Madoff’s family held key roles 
within BLMIS entail? 

142. You also state in the document, “I understood that BLMIS was at heart something of a 
family business and that a number of Mr. Madoff’s relations were working within 
BLMIS. . . . Dr. Fano, who I understood had visited BLMIS and met Mr. Madoff on a 
number of occasions, reassured the board and said that she was not concerned by the 
family connections existing within BLMIS.” 

a. Is that statement still accurate? 

b. How did Dr. Fano reassure Primeo’s board that the family 
connections existing within BLMIS was not a concern? 

c. Did Dr. Fano explain why she thought the family connections 
within BLMIS were not problematic? 

d. Did you think the family connections within BLMIS were 
problematic?  

143. Also in paragraph 112 of Exhibit 1, you state, “The board nonetheless resolved that they 
would like to meet with Mr. Madoff and asked Dr. Fano to review the options with a 
view to such a meeting taking place in 2003.  However, to my knowledge, no such 
meeting ever took place.” 
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a. Is that statement still accurate? 

b. Do you know why the board wished to meet with Madoff despite 
Dr. Fano’s reassurances? 

c. Do you know why the meeting never took place?   

d. Do you know whether the board’s concerns regarding Madoff’s 
family connections were ever addressed?   

May 2003 Presentation to Bank Austria  

144. Can you confirm that Exhibit 24 is the presentation that you and Germain Birgen gave to 
Bank Austria on May 19, 2003? 

a. Who is Germain Birgen? 

b. What was Mr. Birgen’s role at HSSL? 

c. Who authored the presentation? 

145. On page 35, the presentation states, “The Fund Manager or Advisor is expected to 
perform initial and regular due diligence on BLM in relation to the Trading Account”? 

a. What did you mean by that statement? 

b. Does “BLM” refer to BLMIS? 

c. What is your understanding of “initial” due diligence? 

d. What is your understanding of “regular” due diligence? 

e. Did the fund manager or advisor conduct initial due diligence on 
BLMIS? 

f. Did the fund manager or advisor conduct regular due diligence on 
BLMIS? 

146. On page 35, the presentation states, “Bank of Bermuda personnel carry out regular due 
diligence on BLM in relation to the sub-custodian arrangements.”  

a. To which Bank of Bermuda personnel were you referring? 

b. Is it correct that your July 2002 visit and the questionnaire 
comprised the only diligence Bank of Bermuda had carried out on 
BLMIS up to that point? 
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147. On page 39 the presentation states, “Asset reconciliations (to DTC) are performed at 
minimum monthly and no items are outstanding for more than month (breaks are 
generally cleared in one business day).”  

a. What is DTC? 

b. What are “Asset reconciliations (to DTC)”? 

c. Who performed the “asset reconciliations (to DTC)”?  

d. If Bank of Bermuda performed these reconciliations, how was this 
done?  

e. What information was used to perform the asset reconciliation?  

f. Who at Bank of Bermuda performed the reconciliation? 

148. On page 41, the presentation states, “Where Bank of Bermuda is appointed as 
administrator to the Fund, as is the case with Primeo Fund, we provide a fund 
accounting and investment valuation service. As part of this service we validate the price 
of all investments to market data sources, this includes all investments held by BLM.”  

a. Are you familiar with the Bank of Bermuda’s fund accounting and 
investment valuation service? 

b. Can you please describe what the fund accounting and investment 
valuation service entailed? 

c. What “market data sources” were used in providing these services?  

d. Who at Bank of Bermuda performed the valuation?  

e. How was the valuation performed? 

f. How often was the valuation performed? 

g. What questions did Bank Austria ask at the presentation? 

149. Can you confirm that Exhibit 25 is an email chain with Germain Birgen, Robert Schultz, 
Brian Wilkinson, and you, dated June 16 and 17, 2003 concerning Madoff and Bank 
Austria? 

a. Who is Mr. Schultz?  

150. In the first email in the chain, Mr. Birgen states, “Bank Austria is currently performing a 
major audit on the Primeo Fund structure and the relation with BOB and Madoff.  Nigel 
Fielding and myself had to go to Vienna 2 weeks ago to make a presentation and answer 
questions . . . We mentioned that BOB performed due diligence on Madoff. Now they 
came back asking us the copies of the QUARTERLY due diligence BOB is performing. I 
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am not aware of any quarterly review. Is any of your offices performing quarterly 
reviews on Madoff?”  Mr. Wilkinson replied, “Quarterly due diligence, you have got to 
be joking!!  The only due diligence we have on Madoff is what Nigel did some months 
ago.”  

a. Was it common industry practice to conduct quarterly due 
diligence? 

b. Did HSSL conduct quarterly due diligence for funds other than 
Madoff where they were the custodian? 

c. Did you ever consider increasing the frequency of your due 
diligence visits to BLMIS?  

d. If you did not consider increasing the frequency of your due 
diligence visits to BLMIS, why not? 

e. Did Bank Austria request more frequent diligence visits to 
BLMIS?  

f. Did Primeo request more frequent diligence visits to BLMIS?  

g. Did Alpha Prime request more frequent diligence visits to BLMIS? 

151. Mr. Birgen responded, “That’s what I thought. It seems they (BA internal audit) are 
desperately looking to find a reason to kill this business.”   

a. What did you understand Mr. Birgen to mean by this statement?  

b. Did Mr. Birgen explain why he thought that Bank Austria wanted 
to “kill the business”? 

c. Did anyone from Bank Austria communicate the desire to “kill the 
business” to you at the May 19, 2003 presentation? 

d. Who at Bank Austria wanted to “kill the business”? 

June 23, 2003 Primeo Board Meeting 

152. Please refer to Exhibit 1. In paragraph 131 on page 40 of the document, you state, “As 
was usually the case at Primeo board meetings, Dr. Fano gave a report to the board on 
behalf of the investment adviser, BA Worldwide.  Dr. Fano explained that a Bank Austria 
internal control review involving Primeo had been triggered as a result of an internal 
NAV milestone having been reached (in this case, the NAV of Primeo exceeding US$350 
million).” 

a. Is that statement still accurate? 

b. Are you familiar with Bank Austria’s internal control review? 
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c. What did the Bank Austria internal control review involve? 

d. Who conducted the internal control review?   

e. Was Dr. Fano involved in the internal control review? 

153. In paragraph 132 of Exhibit 1, you state, “Dr. Fano presented to the board the key 
findings made by Bank Austria in its review, as set out in its report of 11 June 2003 . . . .” 

a. Is that statement still accurate? 

b. Who drafted this report? 

c. To whom was the report circulated? 

154. In paragraph 133 of Exhibit 1, you state, “The chief findings from the review as presented 
by Dr Fano to the Primeo board were as follows: (a) There was no formal agreement in 
place between Primeo and BLMIS concerning investment strategy, only a “gentlemen’s 
agreement” as to the execution of Mr Madoff’s strategy.” 

a. Is that statement still accurate? 

b. What did you understand the report to mean by “There was no 
formal agreement in place between Primeo and BLMIS concerning 
investment strategy, only a “gentlemen’s agreement” as to the 
execution of Mr Madoff’s strategy”?  

c. Did the report explain why was this the case? 

d. Who made this arrangement on behalf of Primeo? 

e. What actions did you take in response to finding this out? 

f. Was there a formal agreement in place between Alpha Prime and 
BLMIS concerning investment strategy? 

155. In paragraph 133 of Exhibit 1, you also state, “To my knowledge, it was correct that there 
was no formal agreement in place between Primeo and BLMIS beyond the Brokerage 
Agreements: in particular there was no written agreement setting out the parameters or 
limitations in respect of BLMIS’s role as investment manager.  In my view, the board 
was relatively relaxed about this as the relationship between Primeo and BLMIS had 
been in place for a long time and no problems had arisen with BLMIS straying outside its 
usual investment strategy.  However, I suggested at the meeting that the existing 
Brokerage Agreements with BLMIS should be amended formally to record investment 
restrictions to which required BLMIS to adhere . . . .” 

a. Is that statement still accurate? 
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b. Why suggest that the Brokerage Agreements with BLMIS be 
amended to formally record investment restrictions? 

c. Was the board receptive to your suggestion? 

d. Were any actions taken to implement your suggestions? 

156. Can you confirm that Exhibit 26 is the report of a Bank Austria audit of BA Worldwide 
dated June 11, 2003? 

157. In the last paragraph of page 5 of the report, it states, “According to information from 
BAWFM management, it has not been possible to follow the advice of the 2001 audit to 
conclude a written agreement with the manager despite intensive talks with the Madoff 
management.” 

a. Did you review the 2001 audit report? 

b. Do you know who had these “intensive talks with the Madoff 
management”? 

c. Do you know what was discussed during these talks? 

158. Please refer to Exhibit 1. In paragraph 133, you state that the Internal Control Review 
also indicated that Bank Austria “had to totally rely on Madoff for information regarding 
the Fund due to his position as both Manager and Broker of the account.”   

a. Is that statement still accurate? 

b. How did the board react when Dr. Fano said Bank Austria and BA 
Worldwide had to rely on BLMIS for information?   

c. Did any board members raise any concerns? 

159. In paragraph 133 of Exhibit 1, you further state, “Dr. Fano said that the concentration of 
responsibilities with BLMIS would never change as Mr. Madoff insisted on BLMIS 
carrying out the investment management, broking and custody functions so as to avoid 
his trading strategy being exposed.”  

a. Is that statement still accurate? 

b. Had you previously been aware that Madoff insisted on being 
manager, broker and custodian to avoid exposing his trading 
strategy? 

160. Please refer to Exhibit 18. Paul Smith called this concentration of responsibilities a “red 
flag,” is that correct? 

a. Did you ever address this concentration of responsibilities with 
Madoff? 
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b. Did anyone at HSSL ever address this concentration of 
responsibilities with Madoff? 

c. Did anyone from the Primeo board ever address this concentration 
of responsibilities with Madoff with Madoff? 

d. Did anyone from the Alpha Prime board ever address this 
concentration of responsibilities with Madoff? 

161. Returning to Exhibit 1, in paragraph 133, you state, “Dr. Fano mentioned that the 
confirmation of transactions was an issue without an independent broker counter party.  
She further explained that this was viewed as an inherent but acceptable risk associated 
with the BLMIS asset management model.”  

a. Is that statement still accurate? 

b. What did you understand Dr. Fano to mean when she said that the 
“confirmation of transactions was an issue without an independent 
broker counter party”? 

c. What steps were taken to verify transactions? 

d. Did Dr. Fano explain why she thought this was an acceptable risk?  

162. Please refer to Exhibit 26. In the second box near the top of the first page of the report, it 
states, “review of evaluation of securities positions by BAWFM.” 

a. Does “BAWFM” refer to BA Worldwide? 

b. Were BA Worldwide’s reviews of the securities positions given to 
the Primeo board?  

c. If BA Worldwide’s reviews of the securities positions were given 
to the Primeo board, in what form were they given to the board? 

d. Do you know what these reviews consisted of? 

e. Do you know the methodology employed for the reviews? 

163. Please refer to Exhibit 1. In paragraph 135 on page 42 of the document, you state, “Dr. 
Kaniak confirmed to the board that the Primeo board had the right to terminate the 
relationship between Primeo and BLMIS.  This led to a discussion about what action the 
Primeo board might take if the fund were to cease its relationship with BLMIS.  The 
options discussed included closing the fund, selling the fund and switching to a new 
investment manager in place of BLMIS.  It was noted that a sale of the fund would risk 
Primeo losing shareholders.” 

a. Is that statement still accurate? 
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b. Do you know why the board discussed terminating its relationship 
with BLMIS? 

c. Do you know why Primeo ultimately did not terminate the 
relationship with BLMIS? 

d. Was the risk of losing Primeo shareholders the primary reason for 
continuing the relationship with BLMIS? 

164. Can you confirm that Exhibit 27 is the minutes of the June 23, 2003 meeting of the 
Primeo Board of Directors?  

165. On page 4, the document states, “Alternatively, a legal opinion could be requested or 
amendments be made to agreements. The Chairman agreed with the second proposition 
and requested Mr Fielding to assist.”  

a. Did you ultimately seek to amend Primeo’s agreements with 
BLMIS? 

b. What changes were contemplated? 

166. Can you confirm that Exhibit 28 is an email you sent on June 27, 2003 to Ursula Fano 
concerning Madoff due diligence?  

167. In the email, you state, “Further to our conversation on Monday, I confirm that our 
normal cycle for a full due diligence review of agents is every two years… We increase 
the frequency to annual when the relationship becomes significant when measured 
against total assets under administration at the Bank of Bermuda group globally.”   

a. What did you and Dr. Fano talk about that prompted you to 
confirm the frequency of the Bank’s diligence review? 

b. What was the threshold total assets required to increase the 
frequency of the due diligence review to an annual basis? 

c. Was this a Bank of Bermuda or GFS policy? 

168. In the same email, you wrote, “The last full review of Madoff was performed in the 2nd 
quarter of 2002… Salient points from that review were included in the presentation we 
provided in Vienna.  Unfortunately, Bank policy does not allow us to provide copies of 
our agent review files as these are proprietary to the relationship between the bank and its 
agents and are not client specific.”  

a. Who was the agent that you were referring to in this email? 
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May 14, 2004 Primeo Board Meeting 

169. Please refer to Exhibit 1. In paragraph 157 on page 47, you state, “At this meeting, there 
was a follow-up to discussions had at the previous board meeting regarding the 
Brokerage Agreements and investment restrictions for BLMIS’s management of 
Primeo’s assets.  In particular, the board again discussed the fact that there were no 
written investment restrictions in place between Primeo and BLMIS that would stop 
BLMIS from dramatically changing the investment strategy, for example to start trading 
gold or Japanese equities.”   

a. Is that still an accurate statement? 

b. To your knowledge, had any steps been taken by the Primeo 
Board, Dr. Fano, or anyone else since the last Primeo Board 
meeting to address these concerns regarding the lack of investment 
restrictions in place between Primeo and BLMIS?   

c. To your knowledge, where any steps taken after this May 2004 
board meeting to address these concerns regarding the lack of 
investment restrictions in place between Primeo and BLMIS? 

170. In paragraph 158, you state, “The board also again discussed the lack of independent 
confirmations, beyond what was being provided by BLMIS, regarding the existence of 
securities purportedly traded and held by BLMIS.  It was noted in particular that there 
was no proof that such securities existed or that the transaction confirmation slips 
provided by BLMIS were valid and that such trades had actually been executed.” 

a. Is that still an accurate statement? 

b. Did anyone on the Primeo board take any steps to verify whether 
any of the trades purportedly made by BLMIS had actually taken 
place?   

c. If no one on the Primeo board took steps to verify whether any of 
trades purportedly made by BLMIS had actually taken place, why 
not? 

d. Did anyone on the Primeo board raise these concerns with BLMIS 
or Mr. Madoff?   

e. If no one on the Primeo board raised with BLMIS these concerns 
regarding the existence of securities purportedly traded by BLMIS, 
why not? 

f. Did anyone identify any instances where a trade reported in a 
transaction slip did not match publicly available market 
information? 
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171. Can you confirm that Exhibit 29 is a copy of the draft minutes of the May 14, 2004 
Primeo Board Meeting?   

172. Can you confirm that Exhibit 30 is a copy of the final minutes of the May 14, 2004 
Primeo Board Meeting? 

a. Did the final minutes of the May 14, 2004 Primeo Board Meeting 
incorporate changes you made to the document? 

173. In section 9 “Review of Investment Policy” on page 4 of Exhibit 29, the initial draft 
minutes state, “Madoff’s Gentlemen’s Agreement initiated an open discussion with the 
Board. The lack of an investment contract and objective confirmations raised concern of 
what proof securities were really there and if transaction slips provided by Madoff were 
valid and had actually been executed. Additionally, Dr Fano highlighted Madoff’s 
technique of booking trades on his own private account, which caused concern within 
Bank Austria. Mr Fielding responded by advising the Board that BOBL receive 
confirmation forms Madoff every time a trade was made including the total positions. 
Mr. Fielding added that Bank Austria should be confident of the fact that Madoff was 
regulated by the United States Authorities, Securities Exchange Commission, (‘SEC’), 
and that all investment restrictions were being met.” Is that correct? 

a. What does “BOBL” stand for? 

b. Were your statements regarding the SEC’s regulation of Madoff 
and the receipt of trade confirmations from Madoff intended to 
address the Primeo board’s concerns about the validity of Madoff’s 
trading? 

174. In section 4 “Matters arising since the last Board of Directors’ Meeting held on 23 June 
2003” on page 3 of Exhibit 30, the final minutes state, “Mr Fielding asked Dr Fano for an 
update on the matters discussed in the last meeting regarding a point raised by Bank 
Austria Internal Control regarding the lack of a documented investment strategy with 
Madoff. The Board discussed the agreement in some detail. The lack of defined 
investment objectives or restrictions within the Customer Agreement raised concerns. Mr 
Fielding suggested that Madoff should be restricted to US markets only, noting that 
Madoff is regulated by the US Securities and Exchange Commission.” Is that correct? 

a. Did you delete the language concerning “concern of what proof 
securities were really there and if transaction slips provided by 
Madoff were valid and had actually been executed” from the final 
minutes?  

b. If you did delete that language, why did you do so? 

c. Did you rephrase “The lack of an investment contract and 
objective confirmations” as “The lack of defined investment 
objectives or restrictions” in the final minutes?  
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d. If you did rephrase “The lack of an investment contract and 
objective confirmations” as “The lack of defined investment 
objectives or restrictions,” why did you do so? 

e. Did you delete “Dr Fano highlighted Madoff’s technique of 
booking trades on his own private account, which caused concern 
within Bank Austria” from the final minutes? 

f. If you did delete “Dr Fano highlighted Madoff’s technique of 
booking trades on his own private account, which caused concern 
within Bank Austria” from the final minutes, why did you do so? 

175. On page 5 of Exhibit 29, the initial draft stated, “It was finally agreed that the best 
approach would be for the Board to instruct BOBL as Custodian of the Fund to restrict 
Madoff to NY Stock Exchange and Nasdaq.” Is that correct? 

176. The final minutes state, at page 3 of Exhibit 30, “It was agreed that the best approach 
would be for Dr Fano to draft proposed investment restrictions on Madoff to be presented 
for approval by the Board and subsequently transmission to Madoff via the Custodian.” Is 
that correct?  

a. Did you change the final minutes to state, “It was agreed that the 
best approach would be for Dr Fano to draft proposed investment 
restrictions on Madoff to be presented for approval by the Board 
and subsequently transmission to Madoff via the Custodian.”?  

b. If you did change the final minutes to state, “It was agreed that the 
best approach would be for Dr Fano to draft proposed investment 
restrictions on Madoff to be presented for approval by the Board 
and subsequently transmission to Madoff via the Custodian,” why 
did you do so? 

c. Can you describe these proposed investment restrictions? 

d. Did Dr. Fano ever draft the proposed investment restrictions?  

e. Were any investment restrictions with respect to Primeo ever sent 
to BLMIS?  

f. If no investment restrictions with respect to Primeo were sent to 
BLMIS, do you know why this was never done?  

177. On page 4 of Exhibit 29, the draft minutes state, “Dr Fano highlighted Madoff s 
technique of booking trades on his own private account, which caused concern within 
Bank Austria. Mr Fielding responded by advising the Board that BOBL receive 
confirmation forms Madoff every time a trade was made including the total positions,” is 
that correct?  
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a. Do  you know why this practice caused concern within Bank 
Austria? 

178. Is it correct that this language does not appear in the final minutes? 

a. Did you delete the statement, “Dr Fano highlighted Madoff s 
technique of booking trades on his own private account, which 
caused concern within Bank Austria. Mr Fielding responded by 
advising the Board that BOBL receive confirmation forms Madoff 
every time a trade was made including the total positions,” from 
the meeting minutes? 

b. If you did delete that statement, why did you delete it from the 
minutes? 

c. Do you know whether HSSL received trade confirmations from 
BLMIS?  

d. Do you know whether HSSL reviewed trade confirmations from 
BLMIS?  

e. If HSSL reviewed trade confirmations from BLMIS, who reviewed 
them?  

f. How did HSSL receive the trade confirmations?  

g. How soon after the trades were purportedly made did HSSL 
receive the confirmations?  

HSBC Acquires Bank of Bermuda 

179. Please refer to Exhibit 1. In paragraph 152 on page 46, you state that after HSBC’s 
acquisition of Bank of Bermuda, “Client credit approval and sub‐custodian due diligence 
were among the functions that were centralised in London. However, all client facing 
custody and fund administration services continued to be provided to client funds by the 
relevant local offices, i.e. in Primeo’s case these services continued to be provided by 
HSSL in Luxembourg.”  

a. Is that statement still accurate? 

b. If you no longer believe that this is an accurate statement, can you 
please explain why not? 

c. What did HSBC’s acquisition of Bank of Bermuda mean for your 
role with respect to credit application review? 

d. How did your role with respect to sub-custodian due diligence 
change as a result of the acquisition? 
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e. How else did your role change as a result of the acquisition? 

180. Can you confirm that Exhibit 31 is a December 17 and 20, 2004 email chain between 
you, Brian Wilkinson, and Peter Heaps?  

a. Can you confirm that your email address as of December 17, 2004 
was nigelfielding@lu.hsbc.com? 

181. On page 1, there is a December 17, 2004 email from Peter Heaps requesting to schedule a 
call with you to talk about Madoff.  

a. Who was Peter Heaps?  

b. Did this call with Peter Heaps ever occur?  

c. If the call with Mr. Heaps did occur, what was discussed? 

182. In the first part of the email chain, on the second to last page, Mr. Heaps writes to Mr. 
Wilkinson that someone whose name has been redacted “called and asked if we could 
reconsider whether we would be prepared to acting [sic] as administrator and custodian 
(particular emphasis on custody) to the Optimal Strategic US Fund if it were to 
redomicile from Bahamas to Ireland – this is the Madoff account.  Effective it would be 
another [redacted].  I told him that I didn’t think that we would be able to act as 
custodian, but I please can you confirm before I go back with a definitive response.”  

a. Do you know why Mr. Heaps intended to turn down business to 
act as custodian for another Madoff fund? 

183. Mr. Heaps initially stated that the proposal was for HSBC to act as both administrator and 
custodian for the Optimal fund, but only said that he “didn’t think that [HSBC] would be 
able to act as custodian.”  

a. Could HSBC have acted as administrator in this arrangement?  

b. What was different about acting as custodian? 

184. On the first page of this email chain, Mr. Wilkinson writes back to Mr. Heaps, “Please 
speak to Nigel Fielding on this. The whole Madoff issue is coming under focus now that 
we are part of HSBC. My gut reaction is that this will not fly.”  

a. Did Brian Wilkinson explain why he told Mr. Heaps to talk to you 
about HSBC serving as custodian to another Madoff fund? 

b. What was your understanding of Mr. Wilkinson’s statement, “The 
whole Madoff issue is coming under focus now that we are part of 
HSBC. My gut reaction is that this will not fly”? 
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c. Did Mr. Wilkinson explain to you why he believed that HSBC 
would not serve as custodian for a Madoff account? 

185. Can you confirm that Exhibit 32 is a February 3 and 8, 2005 email chain involving you, 
Christine Coe, Monica Oranges, and Brian Pettitt among others?  

186. In the first paragraph of her initial email on page 2 of this document, Ms. Coe refers to an 
“HBEU charge.”  

a. Who is Ms. Coe? 

b. Does “HBEU” refer to HSBC Bank, plc? 

c. What is the “HBEU charge”? 

187. At the bottom of the email, it indicates that the “Master Due Diligence Checklist” Ms. 
Coe attached to the email has been removed, is that correct?  

a. How did this checklist differ from the due diligence questionnaire 
you presented to Madoff on your visits to BLMIS? 

b. What information was missing from the diligence you had done on 
Madoff that was required to fill out the standard Network due 
diligence form? 

188. In the third paragraph, Ms. Coe wrote, “Our due diligence must establish what activities 
are being undertaken and how we could effect our right under the sub-custody 
agreement.”  

a. What activities must be established to satisfy the due diligence 
requirements at HBEU? 

b. What was your understanding of Ms. Coe’s statement that the “due 
diligence must establish… how we could effect our right under the 
sub-custody agreement”? 

189. Ms. Coe writes at the end of her email, “I cannot proceed with the [redacted] and Primeo 
reviews until I have the due diligence.”   

a. Did Ms. Coe explain what due diligence she was looking for? 

b. Do you know if she ever received the due diligence she was 
looking for? 

190. In response to Ms. Coe’s email, on February 8, 2005, you emailed Monica Oranges, 
asking her to review the “Madoff explanations” in the credit committee memoranda.  

a. What was Monica Oranges’s role at HSSL? 
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b. What did the credit memos explain about Madoff’s strategy? 

c. Why did you ask her to review the Madoff explanations? 

191. You also state, “There needs to be a clear statement of the trading strategy (not just 
period ends).”  

a. Why did you think there needed to be “a clear statement of the 
trading strategy”? 

b. Why did you specifically refer to “not just period ends”?  

c. What information other than the period ends were you looking for 
when describing Madoff’s trading strategy? 

d. Did Ms. Oranges ever draft a clearer explanation of Madoff’s 
strategy? 

e. If Ms. Oranges did draft a clearer explanation of Madoff’s strategy, 
what did she write in this explanation? 

192. In the second paragraph, you state, “As far as I am aware Madoff never pledges or seeks 
to pledge assets to third parties as he writes the S&P 100 Options and also holds long 
positions from S&P 100 constituents in the portfolio at the same time.”  

a. What was your basis for this statement?  

b. Did you or anyone else at HSSL analyze Madoff’s trading 
patterns? 

Meetings with Ernst & Young 

193. Can you confirm that Exhibit 33 is a February 24 and 25, 2005 email chain between you, 
Saverio Fiorino and Germain Birgen concerning Madoff?  

194. In the earliest email in the chain, Mr. Fiorino states, “[Mr. Fiorino and Mr. Birgen] met 
with E&Y…. [I]f nno satisfaction is received [regarding concerns with BLMIS], E&Y 
may resign . . . .”  

a. Does “E&Y “refer to Ernst & Young? 

b. Do you know what the auditors’ concerns were? 

c. Was it of concern to you that the auditors raised these issues?  

195. Mr. Fiorino states that the auditors met with “[redacted] of Genevalor,” who “understands 
the auditors concern and asked if their worries were based on the rumors (1) what is his 
real strategy, how on earth can he always produce 12%pa (2) where are the assets and are 
there really assets or is it all fictitious.”  
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a. Whose name is redacted from the email? 

b. Is the person whose name is redacted Roberto Nespolo? 

c. Who is Roberto Nespolo? 

d. Were you familiar with these rumors regarding Madoff always 
producing 12% annual returns?  

e. Were you familiar with these rumors regarding assets held at 
BLMIS being fictitious? 

f. Do you know source of these rumors? 

g. Did Ernst and Young ever raise to you concerns or skepticism 
regarding BLMIS’s returns? 

h. Did you ever discuss Ernst &Young’s concerns with anyone other 
than Mr. Fiorino at HSBC?   

i. If you did not discuss Ernst &Young’s concerns with anyone other 
than Mr. Fiorino, why not? 

j. Did you ever discuss the possibility that Ernst &Young might 
resign if they were unable to get satisfactory information with 
anyone at HSBC other than Mr. Fiorino?  

k. If you did not discuss the possibility that Ernst &Young might 
resign if they were unable to get satisfactory information with 
anyone other than Mr. Fiorino, why not? 

l. Did you or anyone else at HSBC ever follow up on these rumors? 

196. Mr. Fiorino also states, “as expected, Nespolo’s comments were that HSBC must feel quite 
confortable [sic] with Madoff, since for the Dublin fund we appointed them sub-custodian, 
hence the group must have done and will do a regular due diligence on Madoff.” 

a. What was your understanding of Mr. Fiorino’s use of the phrase 
“as expected”? 

b. Were there conversations at HSSL or HSS regarding the due 
diligence expectations of clients invested with Madoff? 

197. In response, you ask Mr. Fiorino to “try to keep track whjether [sic] and when EY go in.”  

a. What did you mean by “try to keep track whether and when EY go 
in”?  
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b. Why did you want Mr. Fiorino to “keep track whether and when 
EY go in”? 

198. Can you confirm that Exhibit 34 is a February 25, 2005 email chain between you, 
Germain Birgen, and Saverio Fiorino in response to Mr. Fiorino’s email from Exhibit 33?  

199. Mr. Birgen responded to Mr. Fiorino on February 25, 2005, stating, “Sonja Kohn does 
not want to be involved in this although she seemed to know Madoff very well. For 
whatever reason, she asked E&Y not to refer to Madoff anymore but to BMS.”  

a. Did Mr. Birgen’s statement that “Sonja Kohn does not want to be 
involved in [E&Y due diligence]” concern you?  

b. Were you aware of a request by Ms. Kohn not to refer to “Madoff” 
in correspondence? 

c. Did HSSL comply with this request not to refer to Madoff in 
correspondence? 

d. Did you follow up with anyone regarding Sonja Kohn’s refusal to 
be involved in an audit of Madoff? 

200. In that same email, Mr. Birgen states, “The other element of concern to E&Y is less 
justified, but they do not understand why Madoffs compensation by the funds is so low. 
How can he make so much money on transactions only. Why doesn’t he charge a 
performance fee? Why does he say that this is not his core business as apparently he has 
with another bank in Lux [redacted]?”  

a. Did Mr. Birgen explain why Madoff’s low compensation was a 
cause of concern for Ernst & Young? 

b. Were you aware of other companies performing the same tasks as 
Madoff’s business that charged a performance fee? 

c. Were you aware of any other investment managers that charged a 
commission instead of a management or performance fee? 

d. Did anyone at HSSL address Ernst and Young’s inquiries 
regarding Madoff’s compensations by the funds? 

201. In response to Mr. Birgen’s question regarding Ernst & Young’s concern that Madoff’s 
compensation was so low, you state that Madoff’s main business is as a broker-dealer and 
that brokerage commissions are his main revenue stream, is that correct? 

a. Do you know why Madoff did not charge a performance fee as Mr. 
Fiorino asks? 
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202. Can you confirm that Exhibit 35 includes March 15, 2005 emails between you and 
Saverio Fiorino? 

203. At the beginning of this email chain, Mr. Fiorino emailed you, copying Mr. Wilcockson 
and Mr. Birgen, stating that he “[s]poke to Chris and Nigel,” did he mean to refer to Mr. 
Birgen rather than you? 

204. Mr. Fiorino then wrote, “You should know that historically E&Y went directly to Madoff 
to get their confirmation. We did not countersign the confirmation.”  

a. Do you know why HSSL did not countersign the custody 
confirmations? 

205. Mr. Fiorino also states, “By signing we don’t comment on the advisory/trading part or 
how they achieve profitability.”  

a. Do you know why Mr. Fiorino wrote, “By signing we don’t 
comment on the advisory/trading part or how they achieve 
profitability”? 

b. Are you aware of whether HSSL had any concerns about this? 

206. In response to Mr. Fiorino, you state, “it would be beat [sic] that HSSL had already 
successfully reconciled the sub-custodian holdings to statement at relevant date.”  

a. Did you mean to write “it would be best that HSSL…”? 

b. Why did you write this? Did HSSL not ordinarily reconcile the 
holdings to the statement? 

207. Please refer to Exhibit 16, the email you wrote to Tom Young on September 20, 2002. 
You state, “I fully agree it makes sense for each fund with Madoff to have audit 
certification of those assets run by Madoff where they are material in the portfolio. This 
is a matter for the relationship office to arrange. I believe a fund auditor worth his salt 
would be doing this as a matter of course. The relationship manager or delivery account 
manager should first enquire with the fund auditor . . . [redacted]. If it has not already 
been done by the fund auditors then attempt to agree with the client and auditors that it 
needs to be done and should be paid for the by the fund.”  

a. Here, you are saying that HSSL should rely on the fund auditor for 
confirmation of the assets at BLMIS, is that correct? 

b. What changed between this September 2002 email and your March 
2005 response to Mr. Fiorino? 

c. Did you agree that HSSL should confirm the assets because Ernst 
& Young threatened to resign as auditor? 
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Preparation for Brian Pettitt’s April 1, 2005 Visit to BLMIS 

208. Can you confirm that Exhibit 36 is an email concerning Madoff you sent on February 20, 
2005 to Brian Pettitt, Christine Coe, and Chris Wilcockson?  

209. In the email, you state, “Madoff perform custody in connection with [managed accounts] 
but does not offer the service alone or charge for it, i.e. he is not seeking our business. 
Therefore, it would generally seem inappropriate to ask him market and certain other 
types of questions that we can find out ourselves…”  

a. What did you mean by “market and certain other types of 
questions”? 

b. Why would it be inappropriate to ask him “market questions” if he 
was not seeking HSBC’s business? 

c. If Madoff did charge for his custodial services, would that change 
the types of information that HSSL could ask from Madoff? 

d. What additional information could HSSL ask for from Madoff if 
they paid for his sub-custodial services? 

210. Can you confirm that Exhibit 37 is an email chain dating from March 14-17, 2005 
involving you, Brian Wilkinson, Paul Smith, and Saverio Fiorino?   

211. On March 14, 2005, Brian Wilkinson wrote to Paul Smith and the AFS Global 
Management Committee.  

a. What is the AFS Global Management Committee? 

b. Were you a member of the AFS Global management committee?  

c. What did the AFS global management committee do?  

d. What were the AFS global management committee’s 
responsibilities? 

e. What was your role as part of that committee? 

212. In the email, Mr. Wilkinson states, “following a recent meeting in Dublin [redacted] has 
tabled several issues with Barry O’Rourke.  The two issues which are causing us the most 
concern are as follows 1) during the trustee review, it was suggested by the trustee that 
GIS (HSBC) would be visiting Madoff to undertake a full sub-custodial review (as is 
normal practice).  Clearly, HSBC will want to undertake this review and clearly this 
could have serious ramification, not only for Dublin but also for Luxembourg, which also 
has a substantial relationship with [redacted]. The consequences of the trustee review of 
the sub-custodian, Madoff, will be both painful and, it would appear, fatal. Clearly I am 
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not suggesting that GIS (HSBC) should ignore their fiduciary responsibilities. However, 
we should all be aware of the potential fall-out.”  

a. Who is Barry O’Rourke? 

b. What was Barry O’Rourke’s role with respect to Madoff? 

c. What is the “trustee review”?  

d. What is “GIS”?  

e. How would GIS’s “full sub-custodial review” differ from the 
diligence you had done? 

f. Did you inform the Primeo board of this sub-custodial review?  

g. If you did inform the Primeo board of this sub-custodial review, 
what was the board’s reaction? 

h. Did you inform the Alpha Prime board of this sub-custodial 
review?  

i. If you did inform the Alpha Prime board of this sub-custodial 
review, what was the board’s reaction? 

j. Did it concern you that the redacted parties did not want this “full 
sub-custodial review” to happen?  

k. Do you know why they did not want it to happen? 

l. What did you understand Mr. Wilkinson to mean by the statement, 
“The consequences of the trustee review of the sub-custodian, 
Madoff, will be both painful and, it would appear, fatal”? 

m. What did you understand Mr. Wilkinson to mean by the statement 
“we should all be aware of the potential fall-out” from HSBC’s 
trustee review of Madoff? 

213. In your response to Mr. Wilkinson’s email, you state, “We have been told by Group that 
credit will not be permitted against funds holding assets at Madoff unless the review is 
handled by this unit in HSS.”  

a. To what does “Group” refer?  

b. Why would credit be withheld from funds investing with Madoff 
without this review? 

c. Were sub-custodians of non-Madoff funds reviewed? 
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d. Was credit being withheld from other non-Madoff funds? 

214. Paul Smith then responds, stating “This is potentially a very serious issue and it will get 
out of hand fast. We need to control this.”  

a. What did you understand Paul Smith to mean by that statement? 

b. What was Paul Smith’s role at HSBC at this time? 

215. In your response to Paul Smith, you state, “Brian Pettitt is being pushed by Chris Coe to 
visit Madoff the week commencing 28 March.”  

a. Who is Brian Pettitt?  

b. What was his role at HSBC? 

c. Did Ms. Coe explain why Mr. Pettit was going to visit BLMIS 
rather than you? 

d. Did Ms. Coe explain why she was pushing Mr. Pettitt to visit that 
week? 

216. Can you confirm that Exhibit 38 contains emails in an email chain whose date has been 
redacted involving you, Brian Wilkinson, Paul Smith, Germain Birgen, and Saverio 
Fiorino?  

217. At the bottom of page 3 and the top of page 4 is an email you sent to Paul Smith stating, 
“Partly, I think this is a matter of getting the correct spin.”  

a. What did you mean that statement?  

b. Why did you have to “spin” performing due diligence? 

c. Did you have to “spin” sub-custodial reviews to other clients? 

218. In the email, you also state, “Perhaps a case can be made to [redacted] and Chris Coe that 
AFS handles but I doubt they will agree to this unless we identify someone they are 
comfortable with to handle (they want it away from Chris and I…).” 

a. What is AFS? 

b. Why did you want to suggest to Christine Coe that AFS handled 
the due diligence review? 

c. Was it ever suggested to Ms. Coe that AFS handled the due 
diligence review?  

d. If it was suggested to Ms. Coe that AFS handled the due diligence 
review, what was her response? 
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e. Did Ms. Coe explain why she “want[ed] it away from” you and 
Chris? 

f. Does “Chris” refer to Chris Wilcockson? 

g. Did Ms. Coe explain why she was uncomfortable with AFS 
handling the due diligence review? 

219. Paul Smith responded, stating, “We must make sure Brian comes up with the correct 
answer.”  

a. Does “Brian” refer to Brian Pettitt? 

b. What was your understanding of Mr. Smith’s statement?  

c. What was “the correct answer”?  

d. Did Mr. Smith explain why you had to make sure that Mr. Pettitt 
“came up” with the “correct answer”? 

220. In the email, Paul Smith also states, “Brian is not very pre possessing [sic] so Madoff 
needs to be forewarned.”  

a. What was your understanding of that statement?  

b. Did Mr. Smith explain what Madoff needed to be “forewarned” 
about? 

221. Refer to Exhibit 37. The final email in this chain appears to be an email memo intended 
to go to Paul Smith drafted by Mr. Fiorino, and sent for your comment and approval, is 
that correct? 

222. Mr. Fiorino’s email reiterates Ernst & Young’s concerns regarding Madoff’s strategy, 
how he was always able to make profits even when markets were bad, the segregation of 
assets and whether they actually existed, and whether Friehling & Horowitz were truly 
independent, and that responses to E&Y’s questions on this point were not clear.  

a. Is that accurate? 

b. Was this email ever sent? If so, what was the response? 

c. Do you know whether anyone at HSS or AFS followed up on Ernst 
& Young’s concerns? 

223. Can you confirm that Exhibit 39 is the call report of a March 21, 2005 meeting you 
attended with Brian Pettitt, Chris Wilcockson, Saverio Fiorino, and Monica Oranges?   

a. What was the purpose of the meeting? 
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b. Did anyone other than you, Brian Pettitt, Chris Wilcockson, 
Saverio Fiorino, and Monica Oranges attend the meeting? 

c. The call report states that his meeting was held in preparation for a 
due diligence visit to BLMIS, is that correct? 

224. In the call report, you were listed as the “Head of Business Services.” 

a. What were your responsibilities as Head of Business Services? 

b. Who drafted the call report?  

225. At the top of page 2, the Call Report notes that Madoff is “very secretive.”  

a. Was it your experience that Madoff was “very secretive”? 

b. About what was Madoff “very secretive”? 

226. The Call Report further states, “The funds where we are most at risk will be those 
domiciled in Luxembourg and Dublin as the local regulations leave a ‘custodian’ wholly 
liable rather like a UK trustee and unable to carve out responsibility for client directed 
agents.”  

a. Who drafted this paragraph?  

b. Was custodian liability with respect to Madoff discussed at the 
March 21, 2005 meeting?  

c. If custodian liability with respect to Madoff was discussed at the 
March 21, 2005 meeting, who raised this concern? 

d. Was BLMIS a “client directed agent”? 

e. Do you know why HSSL was concerned that it could not “carve 
out responsibility” with respect to BLMIS? 

227. The call report also states, “Because it is done in-house it appears that the long positions 
are not used as collateral or margin as would normally be the case if it was done outside 
the company through an exchange and clearing house. This will need to be discussed 
during the visit and undertakings obtained. It appears from the deal tickets that there is no 
commission charged on the purchase and sale of cash stocks but there is on the options. 
As a broker/dealer presumably the money is made on the spreads.”  

a. Was this issue regarding long positions not being used as collateral 
discussed at the meeting?  

b. If the issue regarding long positions not being used as collateral 
was discussed at the meeting, who raised this concern? 
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c. Why did BLMIS’s long positions need to “be discussed during the 
visit and undertakings obtained”? 

d. Do you know whether anyone at HSSL obtained the undertakings 
referred to in the statement? 

e. If no one at HSSL obtained the undertakings, why not? 

f. What was your understanding of the statement, “As a broker/dealer 
presumably the money is made on the spreads”? 

228. The report also states, “[Fiorino] advised that periodic checks have been made against 
Bloomberg to see whether the prices are within the day’s trading range and on each 
occasion they have been found to be fair prices. However, [Fiorino] noted that a check 
had not been made for 2 years.”  

a. Who at HSSL made the periodic price checks against Bloomberg? 

b. What was your understanding of the statement, “on each occasion 
they have been found to be fair prices”? 

c. Did Mr. Fiorino explain why the prices had not been checked for 
two years? 

229. On page 4, the call report states, “Appendix 7 shows position checks: [Fiorino] confirmed 
that there are discrepancies from time to time and the responses from Madoff are 
sometimes slow but overall they have no major problems with them.”  

a. What does it mean that “there are discrepancies” but “they have 
been found to be fair prices”? 

230. On page 2, the call report states, “It is believed that the size of the trades and the scale of 
the Madoff broker delaer [sic] operation allows the prices to be competitive and for both 
Madoff and funds to make money.” 

a. Why would the size of the trades and scale of Madoff’s broker-
dealer operation allow the prices to be competitive and allow both 
BLMIS and the fund to make money? 

231. The call report recommends that “a diarised check be put in place to ensure the funds are 
not being disadvantaged. We should also check whether under Luxembourg regulations 
HSL have any obligations to check as a trustee would do in the UK.”  

a. Was a “diarized check” ever put in place?  

b. If a diarized check was not put in place, why not? 
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c. Did anyone at HSSL ever check the Luxembourg regulations to see 
if HSSL had obligations analogous to a UK trustee?  

d. If no one at HSSL checked the Luxembourg regulations regarding 
HSSL’s obligations, why not? 

232. The call report also states, “Sometimes the positions are unhedged.”  

a. Who drafted this paragraph?  

b. Were unhedged positions discussed at the meeting?  

c. If unhedged positions were discussed at the meeting, who raised 
this concern? 

d. What was your understanding of this statement? 

233. On page 3, the report states, “NF believes Madoff has only one account at the DTC 
which, if true means that they may be mixing client and proprietary trading assets.”  

a. Does “NF” refer to you? 

b. When did you discover that Madoff has only on account at the 
DTC?  

c. Did you ever follow up with Madoff about this? 

234. Please refer to Exhibit 22, your email after your March 3, 2004 diligence visit to BLMIS. 
In the email, you state, “Separate DTC account used for client assets in addition to 
segregated records at Madoff.”  

a. What information did you receive that made you change your 
description of how BLMIS handled assets at the DTC? 

b. Did HSBC ever get confirmation of how BLMIS handled assets at 
the DTC?  

c. If HSBC did not get confirmation of how BLMIS handled assets at 
the DTC, why not? 

235. Please refer to Exhibit 39. On page 4, the March 21, 2005 call report states, “Madoff 
provide reports and trade tickets usually on the Wednesday of the week following the 
activity. All info is sent by post!”  

a. Who is the author of the call report? 

b. Why is there an exclamation point after “all info is sent by post”?  
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c. Were there concerns raised at HSSL about the fact that BLMIS 
sent reports and trade tickets through by post rather than 
electronically?  

d. If there were concerns raised at HSSL about the fact that BLMIS 
sent reports and trade tickets through by post, who expressed 
them? 

236. The call report then states, “Appendices 3 and 4 provide examples of the Statements of 
Net Assets provided by the reporting system known as “Geneva” written by Advent.”  

a. What was the “Geneva” reporting system?  

b. Where did HSBC maintain the Geneva reporting system? 

c. How was the Geneva reporting system used with respect to 
Madoff? 

237. The call report also states, “Appendix 10 provides the HSSL transaction record which is 
checked against the Madoff supplied reports . . . .”  

a. How was the HSSL transaction report checked against the reports 
from BLMIS? 

b. Was the HSSL transaction report checked against third-party 
information?  

c. If the HSSL transaction report was checked against third-party 
information, what source was used? 

d. Who at HSSL checked the report against third-party information?  

e. If the HSSL transaction report was checked against third-party 
information, how often was this done? 

238. Did you discuss Mr. Pettitt’s due diligence visit to BLMIS outside of this meeting? 

a. If you did discuss Mr. Pettitt’s due diligence visit to BLMIS 
outside of this meeting, when did these discussions take place? 

b. What did you discuss with Mr. Pettitt? 

c. Did you or Mr. Pettitt make notes of those discussions? 

239. Can you confirm that Exhibit 40 is an email you sent on March 23, 2005 to Tanya 
Nystrom, Brian Pettitt, Chris Wilcockson, and Margeretha Boekhout regarding Mr. Pettitt 
and Ms. Nystrom’s upcoming diligence visit to BLMIS?  

a. Who is Tanya Nystrom? 
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b. What was Tanya Nystrom’s role at HSBC? 

c. Who is Margeretha Boekhout? 

d. What was Margeretha Boekhout’s role at HSBC? 

240. In the email, you state, “be careful not to ask how he figures his trading strategy.”  

a. Why did you tell Mr. Pettitt and Ms. Nystrom not to ask Madoff 
about his trading strategy? 

b. What did you think would have happened if Mr. Pettitt or Ms. 
Nystrom asked Madoff about his strategy? 

241. You also state, “To give you a sense how he is, he wanted to understand more about why 
we ask tax questions, he may do this with you and you may think he is trying to avoid the 
questions. This is not the case, I reckon he is usually trying to discover if a line of 
question is going somewhere that may lead you to ask for something to change his highly 
automated operating model (which he may resist) or worse still his trading strategy and if 
you cross these rubicons this is when he may get upset and in worst case contact the 
clients and bitch he does not need their business as he is closed for new business. 
Remember he is firstly hired by the client to run their managed accounts and the sub-
custody is a by product [sic] he has no great interest in as a business.”  

a. What did you mean by the statement, “the sub-custody is a by 
product [sic] he has no great interest in as a business”?  

b. Why did you feel it was necessary to coach Mr. Pettitt and Ms. 
Nystrom as to how they approached Madoff at the due diligence 
visit? 

c. Why were you seeking to limit the scope of Mr. Pettitt’s and Ms. 
Nystrom’s questions regarding his custody and trading strategy?  

KPMG’s 2005 Visit to BLMIS 

242. Can you confirm that Exhibit 41 is an email chain concerning Madoff dating from May 
30 to June 6, 2005 involving you, John Gubert, Christine Coe, Paul Smith, and Brian 
Pettitt?  

a. Who is John Gubert? 

243. On May 30, 2005, John Gubert sent an email to you, Christine Coe, Brian Pettitt, and Paul 
Smith stating, with respect to BLMIS, “we do not have full control of assets or real time 
sight of transaction flows; the transactions are all internal to the family firms and there is 
no proof of best execution or even actual execution; the audit is undertaken by a firm that 
is not on our recognised list of auditors.” 
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a. What was your understanding of Mr. Gubert’s phrase “there is no 
proof of best execution or even actual execution”?  

244. In the email, Mr. Gubert also states that HSBC should exit the Madoff relationship if 
HSBC’s delegate could not arrive unannounced at BLMIS to “assess that all security was 
in place as advised.”  

a. What was your understanding of this statement?  

245. On June 6, 2005 you emailed Paul Smith and Chris Wilcockson in response to Mr. 
Gubert’s email and a conversation you had with Ms. Coe and her suggestion that KPMG 
“perform an operations/security review” of BLMIS.  

a. What is an “operation/security review”?  

b. How would an operation/security review differ from the due 
diligence you had conducted on BLMIS? 

246. In the email, you also state, “I think a key question is whether to inform clients and/or 
plan how to respond if Madoff calls them and they call our offices. If I were Madoff I 
think I would have some difficulty understanding why after Brian did a review that 
HSBC want to send in another team to probe further and I would probably call my 
clients.”  

a. What did you mean by the statement, “If I were Madoff I think I 
would have some difficulty understanding why after Brian did a 
review that HSBC want to send in another team to probe further 
and I would probably call my clients”?   

247. In the email, you also state, “I suspect it will be tough to get an acknowledgment of 
support” from “Sonja.”  

a. Does “Sonja” refer to Sonja Kohn? 

b. Why did you think it would be difficult to get her to support 
KPMG’s visit? 

248. Can you confirm that Exhibit 42 is an email chain dated September 6 to 9, 2005 
concerning a review of Madoff involving, among others, you, Ms. Coe, Mr. Pettitt, and 
Paul Smith?   

249. The first email in the chain is from David Yim at KPMG to Brian Pettitt, copying David 
Luijerink and Christine Coe on September 6, 2005 planning an on-site review of BLMIS 
in New York on the week of September 19, 2005.   

a. Did this visit ever occur? 

b. What was the purpose of KPMG’s review? 
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250. On page 5 of Exhibit 42, Ms. Coe states, “Can you/Paul Smith to discuss with the clients 
please.”  

a. What did Ms. Coe want you and Paul Smith to discuss with the 
clients? 

251. On page 4, Paul Smith states, “Can we agree on a script please.”  

a. Why did you need a script to discuss the KPMG review with the 
clients? 

b. Were these the discussions with clients you envisioned in Exhibit 
41? 

c. Did you and Paul Smith discuss the KPMG review with the 
clients? 

252. At the top of page 4, you ask Ms. Coe if there are “any precedents/Group standards we 
might want to talk about where such a review has been performed at HSBC agents.”  

a. What did you mean by this statement? 

b. Why would “precedents” or “Group standards” be necessary in 
presenting KPMG’s visit to BLMIS to the clients? 

253. On September 9, 2005, Ms. Coe responded, “This is a bit unusual as in our general due 
diligence we can validat [sic] trades at the central depositary given the segregation of our 
accounts.  It is a matter of general routine to validate by checking ICSD records etc.  That 
our agent is not comingling our [sic] diverting our clients [sic] assets.  The only reason 
this is different is because we have the extra step between our contracted sub custodian 
and the DTC.”   

a. What are “ICSD records”? 

b. Is it correct that it was HSBC’s “general routine” to check 
securities depository records to ensure that sub-custodians were not 
commingling or diverting assets? 

c. Do you know why HSBC did not check securities depository 
records with respect to BLMIS? 

d. What was your understanding of Ms. Coe’s statement, “The only 
reason this is different is because we have the extra step between 
our contracted sub custodian and the DTC”? 

254. In the email, Ms. Coe also states, “In my eyes what we are seeking to do is absolutely 
routine but we are respecting Madoffs system by asking KMPG to do this for us.”   
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a. What was your understanding of this statement? 

b. What was your understanding of why it was necessary to “respect 
Madoff’s system”? 

255. You wrote in an email to Paul Smith on September 9, 2005 following Ms. Coe’s email, “I 
suggest we explain that the Group’s preferred agent for US assets such as those traded by 
Madoff is [redacted] and in all markets the Group sub-custodians for market traded assets 
are generally banks.  However, at the client’s request we have Madoff as sub-custodian 
for certain assets.”   

a. To what did the “Group” refer? 

b. Which client requested that Madoff act as sub-custodian for certain 
assets? 

c. For which assets did Madoff act as sub-custodian? 

d. Who was the Group’s preferred agent for US assets? 

e. Why was this agent the preferred agent? 

f. Were there any other sub-custodians who were not banks aside 
from BLMIS?  

g. If so, what HSBC sub-custodians were not banks? 

h. Did these other sub-custodians also both “trade and hold” client 
assets? 

256. Please refer to Exhibit 1. In paragraph 185 on page 55, you state, “On 27 September 2005, 
Paul Smith emailed me and Ms Coe to say that he had spoken to Ms Kohn. Mr Smith’s 
email said that Ms Kohn did not approve of the review of BLMIS that HSBC was 
commissioning and that she wanted Mr Madoff to know this. Ms Kohn’s view was 
reportedly that she would rather live with restricted credit lines than risk upsetting Mr 
Madoff. Mr Smith’s email said that he had explained that the review would have to be done 
and that Ms Kohn said if that was the case she wanted Paul Smith to inform Mr Madoff of 
the review in person.”  

a. Did Paul Smith inform Madoff in person of the review? 

b. Were there any discussions at HSBC about Mr. Smith informing 
Madoff? 

c. What was your understanding of why Ms. Kohn wanted Paul 
Smith to inform Madoff in person of the review? 
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257. Can you confirm that Exhibit 43 is an email chain between David and Paul Smith that 
was forwarded to you by Christine Coe on October 3, 2005? 

258. The first email in the chain forwarded to you by Ms. Coe was sent on September 29, 
2005 by David Smith to Paul Smith, is that correct?  

a. Was David Smith’s email in response to the discussions with 
clients you envisioned in Exhibit 41?  

259. In the email, David Smith states, “I spoke with Alberto who expressed a personal wish 
that you do not specifically mention Thema rather that your enquiry is on behalf of all 
your clients whose assets are held with Madoff.  Investors (including us) are all 
concerned that Madoff will turn the tap off on clients who cause him angst.”  

a. Does “Alberto” refer to Alberto Benbassat? 

b. Who is Alberto Benbassat? 

c. What was your understanding of the statement that Madoff may 
“turn the tap off on clients who cause him angst”? 

d. Did you contact Dr. Fano about the KPMG review?  

e. If you did contact Dr. Fano about the KPMG review, what was her 
reaction? 

f. Did Dr. Fano ever express her misgivings to you about this review 
and that Madoff would “turn off the tap”? 

260. In response, Paul Smith stated, “I understand and will make sure Bernie gets the right 
message.” 

a. What was your understanding of this statement? 

b. Does “Bernie” refer to Madoff? 

261. On September 30, 2005, David Smith sent another email to Paul Smith stating, “Madoff 
is not prepared to work with other custodians as it believes most of the industry 
participants in Wall Street follow the firm’s activities which will dilute any potential for 
gain from the strategy if they are aware each time the strategy is invested. This is a fair 
observation. I know that Goldman Sachs tried to mirror this strategy on their proprietary 
trading desk but after 3 years they gave up which confirmed to our group that there is a 
magic formula whether systematic or fundamental which is quite unique.”  

a. Were you aware of Goldman Sachs’ efforts to replicate Madoff’s 
strategy before this email? 
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b. Did you or anyone else at HSBC follow up on Goldman Sachs’ 
efforts to replicate Madoff’s strategy? 

c. Did it concern you that Goldman Sachs could not “mirror” 
Madoff’s strategy? 

d. What was your understanding of David Smith’s statement that 
Madoff had a “magic formula”? 

e. Did it concern you that David Smith believed Madoff had a “magic 
formula”?  

262. In the email, David Smith also states, “We are off [sic] course aware Madoff resents 
interference in an unnecessary way and when you visit his office we expect your team 
will display full deference to the people they meet.”  

a. What did you understand David Smith to mean by “when you visit 
his office we expect your team will display full deference to the 
people they meet”? 

b. Did it concern you that David Smith requested that KPMG 
“display full deference” to BLMIS? 

c. Did any of your other clients request that HSBC display full 
deference to the subject of a due diligence review? 

263. In the email, David Smith also stated, “Please don’t mention Thema specifically but 
generally as one of your clients and may I suggest you state HSBC reviews all its sub 
custodian reviews through KPMG on a regular basis and this is the first review since BoB 
was acquired by HSBC.”  

a. Was it true that HSBC reviewed all of its sub-custodians through 
KPMG?  

b. Was Madoff told that HSBC reviewed all of its sub-custodians 
through KPMG? 

c. Was Madoff told that this review was a general review conducted 
by HSBC of all of its sub-custodians? 

d. Did any of your other clients suggest how HSBC conducted its due 
diligence reviews? 

264. Can you confirm that Exhibit 44 is an email you received from Paul Smith on October 
13, 2005 concerning the KPMG review of BLMIS?  

265. In the email, Paul Smith stated that he had spoken to Madoff that day “about the need for 
the KPMG review. He took this well and would like to see the brief for the review.  What 
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do we have that I can send to him that sets out the scope of the review, its timespan and 
the areas that we intend to cover?  I have promised to send this to him tomorrow.”    

a. Was the brief and scope of the review ever sent to Madoff? 

b. If the brief and scope of the KPMG review was sent to Madoff, in 
what form was it sent? 

c. Did other sub-custodians request to see the brief for review?  

d. If other sub-custodians requested to see the brief for review, were 
such briefs ever sent? 

266. Can you confirm that Exhibit 45 is a copy of the KPMG Review of Fraud and 
Operational Risks at BLMIS report dated February 16, 2006?  

a. Did you receive a copy of this report?  

b. If so, when did you receive a copy of the report?  

c. Did you review this report? 

267. On page 4, the report states, “The review was to include speaking to HSBC staff based in 
London, Luxembourg and Dublin and conducting a selective review at the offices of 
Madoff LLC.”  

a. Did anyone from KPMG speak to you regarding BLMIS?  

b. If you did speak to anyone at KPMG regarding BLMIS, what was 
discussed? 

c. When did these discussions take place? 

d. Where did these discussions take place? 

268. On page 8, in discussing its “Major Findings,” the report states, “Asset ownership: 
Independent and external confirmation as to the ownership of individual HSBC client 
assets cannot be made.” 

a. What was your understanding of this statement? 

269. Please refer to Exhibit 1. In paragraph 192 on page 57, you state, “the report did not 
identify any fundamental concerns. I noted that the report contained a lot of boilerplate 
language typical of review reports and that it made a number of recommendations, most 
of which I considered to be ‘good housekeeping’ matters.”  

a. Did you consider confirmation of the HSBC client assets to be a 
fundamental concern?  
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b. Did you consider it a “good housekeeping matter”? 

270. Please refer again to Exhibit 45. On page 9 of the report, it states, “Internal controls: 
The controls tested by KPMG during the course of the on-site work were found to be in 
place. However, they may not prevent fraud or error occurring on client accounts, if 
management or staff at Madoff LLC either override controls or undertake activities where 
appropriate controls are not in place.” It then goes on to state, “HSBC staff in 
Luxembourg and Dublin receive information regards client accounts from BLM such as 
trading activity and price upon which a high level of reliance is placed.” 

a. What was your understanding of this statement?  

271. Please refer to Exhibit 41. Among the concerns identified by Mr. Gubert are “we do not 
have full control of assets or real time sight of transaction flows; the transactions are all 
internal to the family firms and there is no proof of best execution or even actual 
execution,” is that correct?  

a. In that same email, Mr. Gubert suggested exiting the relationship 
with BLMIS if HSBC could not get comfort on these issues, is that 
correct? 

272. Please refer to Exhibit 45. Beginning on page 9, the report sets forth a number of 
recommendations, including “Trade Activity: Discuss and agree with Madoff LLC a 
more appropriate approach by which HSBC are notified of trading activity on HSBC 
client accounts.”   

a. Was this recommendation ever implemented? Why not? 

273. On page 10, the report recommends, “Undertake a review at HSBC’s custody centres 
(Luxembourg and Dublin) in order to ensure that appropriate procedures are in place to 
independently confirm, where possible, the accuracy of transactions, identify possible 
risks and issues and record any errors, missing information or other operational issues.”  

a. Was this recommendation ever implemented? Why or why not? 
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 Witness Statement 
Nigel Fielding 
Defendants 

4 March 2016  
 (Amended 12 September 2016) 

 

1190915‐2 

IN THE GRAND COURT OF THE CAYMAN ISLANDS 
FINANCIAL SERVICES DIVISION 

Cause No: FSD 30 of 2013 ‐ AJJ 
BETWEEN 

PRIMEO FUND (IN OFFICIAL LIQUIDATION) 
Plaintiff 

   
AND 
 

(1) BANK OF BERMUDA (CAYMAN) LIMITED 
(2) HSBC SECURITIES SERVICES (LUXEMBOURG) SA 

Defendants 

____________________________________________________________ 
 

WITNESS STATEMENT OF NIGEL FIELDING  
_____________________________________________________________ 

 
 
I, Nigel Fielding, of 2 rue Tony Neuman, Luxembourg, L‐2241, Grand Duchy of Luxembourg WILL STATE 
AS FOLLOWS: 
 
Introduction 
  
1. I was between 15 September 2010 and 24 November 2015 the Country Chief Executive Officer 

of  HSBC  in  Luxembourg,  in  which  capacity  I  was  responsible  for  all  of  HSBC’s  activities  in 

Luxembourg.  I am due to retire  from HSBC on 31 March 2016.  I was employed by the second 

defendant in these proceedings, HSBC Securities Services (Luxembourg) SA (“HSSL”), at all times 

between  15 March  1999  and  the  arrest  of  Bernard Madoff  (“Mr Madoff”)  on  11 December 

2008.  I was  also  a  director  of  Primeo  Fund  (in  Official  Liquidation)  (“Primeo”)  between  15 

August 2000 and 3 October 2006. 

 

2. Pursuant to the terms of a retention  letter dated 4 February 2015 and signed by me on 9 July 

2015, HSBC Bank plc (“HSBC”) retained me to provide assistance with Madoff‐related litigation, 

including these proceedings, on account of my involvement in relevant matters during my time 
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as  an  employee  of  HSSL.1  The  retention  letter  expressly  confirms,  and  I  reiterate,  that  any 

testimony I may give as a witness does not form any part of my retainer. 

 

3. I make this statement in connection with these proceedings commenced by Primeo in the Grand 

Court of the Cayman Islands against the Bank of Bermuda (Cayman) Limited (“BBCL”) and HSSL 

(together, the “Defendants”).  I am authorised to make this statement on behalf of both BBCL 

and HSSL by the relevant representatives for each company. 

 

4. In preparing to make this witness statement I have read Primeo’s Re‐Re‐Amended Statement of 

Claim dated  17  July  2015  (the  “Re‐Re‐Amended Claim”),  the Defendants’ Amended Defence 

dated  18 November  2015  (the  “Amended Defence”)  and  Primeo’s Amended Reply  dated  11 

December 2015 (the “Amended Reply”). I am also aware of the order made by Mr Justice Jones 

QC on 16 December 2015,  striking out  certain parts of Primeo’s Re‐Re‐Amended Claim.  I am 

therefore  familiar with  the  claims  currently made  by  Primeo  against  the  Defendants  in  this 

litigation.  

 

5. I make this statement from  information acquired by me  in the course of my  involvement with 

matters  relevant  to  issues  in  dispute  in  these  proceedings.  This  statement  is  an  outline  of 

evidence only and  is based upon my best recollection of events, and my review of documents 

that have been made available  for me  to  review.  It  is  true  to  the best of my knowledge and 

belief. I do not attempt in this outline to address every relevant event and document. I do not in 

this statement waive privilege  in respect of any privileged discussions or documents to which I 

refer.  

 

6. I have read the witness statements of Christine Coe, Brian Pettitt, Claude Quintus, Lucia Andrich 

and Maryse Duffin to be made on behalf of the Defendants in these proceedings. To the extent 

that the matters referred to in those statements are within my knowledge, and save where I say 

otherwise, I agree with the substantive contents of those witness statements.  

 

 

                                                 
1 NF0001 {N/2945} 
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Primeo’s claims against the Defendants  

 

7. I  understand  Primeo  alleges  in  these  proceedings  that  BBCL  breached  its  duties  as  Primeo’s 

administrator, and that HSSL breached its duties as Primeo’s custodian.  

 

8. I understand Primeo asserts that BBCL did not exercise reasonable care and skill in determining 

Primeo’s  net  asset  value  (“NAV”)  and/or  in  keeping  the  accounts  and/or  financial  books  of 

Primeo,  that  it  did  not  take  reasonable  steps  to  ensure  that  the  information  provided  by 

Bernard L Madoff Investment Securities LLC (“BLMIS”) as to the existence and value of Primeo’s 

assets was accurate, and did not exercise reasonable care and skill in producing administration 

reports.  

 

9. I understand Primeo asserts that HSSL did not exercise reasonable care and skill in keeping safe 

Primeo’s securities, that it did not deal with Primeo’s securities in accordance with the relevant 

custodian  agreement  between  HSSL  and  Primeo,  that  there were  no  objectively  reasonable 

grounds  on which  HSSL  could  be  satisfied  as  to  the  ongoing  suitability  of  BLMIS  to  provide 

custodial  services  and  that  HSSL  failed  to  require  BLMIS  to  implement  the  most  effective 

safeguards under New York  law to protect Primeo’s assets, and  it did not exercise reasonable 

care and skill in producing custodian reports. 

 

10. In the case of both Defendants, I understand that the central allegations now made by Primeo 

are that the Defendants failed to obtain independent confirmation of the existence of the assets 

of Primeo  that were purportedly under BLMIS’s management,  that  they  failed  to  tell Primeo 

that they could not obtain  independent confirmation of this kind and that, moreover, they did 

not tell Primeo that there were risks associated with BLMIS’s business model, which should have 

caused the Defendants to tell Primeo they were unable to fulfil their contractual duties.   Finally, 

I understand Primeo’s case is that, if the Defendants had told Primeo that they could not carry 

out their duties because of their concerns, Primeo would immediately have withdrawn all of its 

assets under management with BLMIS and would have invested them elsewhere. 

 

11. In overview, my observations concerning Primeo’s key allegations against the Defendants are as 

follows: 
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(a) Primeo originated its relationship with BLMIS and Mr Madoff. Primeo opened a “managed 

account”  with  BLMIS  pursuant  to  which  BLMIS  provided  investment  management, 

brokerage and custody services to Primeo.  

 

(b) From 1996 onwards the majority of Primeo’s assets were managed by BLMIS on Primeo’s 

behalf  pursuant  to  the  arrangements  that  Primeo  had  put  in  place with BLMIS.  Initially, 

Primeo placed  its assets with BLMIS  for management only directly, however Primeo  later 

began doing so indirectly, through two other funds, Herald Fund SPC (“Herald”) and Alpha 

Prime Fund Limited (“Alpha”), both of which placed virtually all of their assets with BLMIS 

for management. By 2 May 2007, Primeo placed  its assets with BLMIS only  indirectly, via 

Herald and Alpha.  

 

(c) It was HSSL policy  (and common policy  in  the custody  industry generally at  the  time)  for 

custodians not to accept responsibility for clients’ assets held by third parties pursuant to 

separate  arrangements  that  the  client  had  put  in  place with  that  third  party.  This was 

reflected in HSSL’s standard custodian agreements with its clients, including Clause 6(B) of 

its custody agreement with Primeo {F/3/5} and Clause 6.2  of its  custody agreement with Herald {F/21.3}. 

It was also reflected  in clause 6(B) of the custodian agreement between Alpha and the Bank 

of  Bermuda  Limited  (“BOB”).  {F/19/7} Accordingly, HSSL was  not  in my  view  responsible  for  the 

safekeeping of Primeo’s assets that were in the custody of BLMIS.  

 

(d) In my opinion, Primeo’s  investment  advisers  and  its directors  knew  that BLMIS  acted  as 

broker and custodian as well as  investment manager. They also knew  that, on account of 

BLMIS’s  investment  management  model,  Primeo  was  entirely  reliant  on  BLMIS  for 

information  concerning  the managed  account  and  should  have  known  that  independent 

verification of  the existence of BLMIS’s  trades and assets within BLMIS’s custody was not 

possible.  These  were  inherent  limitations  associated  with  BLMIS’s  investment  model, 

however it must be remembered that BLMIS operated in a highly regulated environment.   

 

(e) The  Defendants  could  not  have  obtained  independent  confirmation  directly  from  the 

United  States  central  securities  depository,  the  Depositary  Trust  Company  (the  “DTC”), 

about assets held  in BLMIS’s omnibus client account with the DTC. Nor,  in my experience, 
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was it industry practice at the time to take the other steps suggested by Primeo in the Re‐

Re‐Amended Claim  (for example establishing sub‐accounts at the DTC and with JPMorgan 

Chase  for  Primeo)  as  a means  by which  to  perhaps  obtain  independent  confirmation  of 

information provided by BLMIS, nor would doing so have been practical. These allegations 

appear to me to have been formulated only with the full benefit of hindsight and changes in 

certain industry practices that occurred only subsequent to the 2008 financial crisis.  

  

(f) A sub‐custody agreement between HSSL and BLMIS was  first put  in place  in August 2002, 

not to  formalise previous arrangements between BLMIS and HSSL, but  for the purpose of 

giving HSSL the right to instruct BLMIS to make a free transfer of client assets held by BLMIS 

into HSSL’s custody  in  the event of a credit default by  the client  towards HSSL. The 2002 

sub‐custody  agreement  was  drawn  up  and  discussed  with  BLMIS  on my  initiative.  The 

intention of the sub‐custody agreement was not to constitute BLMIS as a sub‐custodian per 

se, nor was BLMIS  treated as a sub‐custodian  for  the purposes of  the administration and 

custody services  that were provided  to Primeo by HSSL. Equally, BLMIS did not act  in  the 

manner of a sub‐custodian of HSSL.  

  

(g) Although  BLMIS was  not  a  sub‐custodian  of  HSSL  in  any  real  sense,  it was  nonetheless 

necessary  for HSSL  to conduct due diligence  in  respect of BLMIS before HSSL could enter 

into this sub‐custody agreement with BLMIS. From my perspective, this was to ensure that 

BLMIS was appropriately qualified,  in accordance with relevant market practice, to handle 

custody  of  our  clients’  assets  such  that we  could  be  suitably  satisfied  that  BLMIS  could 

effect  the  free  transfer of such assets  to HSSL upon our request  for our credit protection 

purposes.  As  BLMIS  was  not  a  bank  and  not  a  network  sub‐custodian,  I  led  that  due 

diligence, which included a visit to BLMIS’s New York offices on 17 July 2002.   

 

(h) I  led a further due diligence visit to BLMIS on 3 March 2004 for the purpose of refreshing 

the  due  diligence  conducted  in  2002.  Following  the  2004  acquisition  of  the  Bank  of 

Bermuda Group (“BOB Group”) by HSBC Holdings plc, responsibility for such due diligence 

was  centralised  in  London  and  led  by  the  HSBC  Securities  Services  (“HSS”)  Network 

Management  team,  the  head  of  which  was  Brian  Pettitt. Mr  Pettitt  led  a  further  due 

diligence  review of BLMIS, which  included  a  visit  to BLMIS’s offices on  1 April  2005. On 

B / 9 / 5

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 96 of 261



 

 
6 

1190915‐2 

account  of  Mr  Madoff’s  stated  confidentiality  concerns,  which  related  both  to  the 

protection  of  his  trading  strategy  and  non‐HSS  client  information,    a  decision was  then 

taken by HSS to commission an  independent risk review of BLMIS by KPMG.  I understand 

KPMG’s review on behalf of HSS included a four day visit to BLMIS in November 2005 and it 

was  reported  that  KPMG  conducted  end  to  end  testing  of  trades  purportedly made  by 

BLMIS  for HSS  clients.  I understand Mr Pettitt  then  conducted  further on‐site  reviews of 

BLMIS  in February 2007 and February 2008,  including following up on various operational 

recommendations  that had been made by KPMG.  I understand  that,  in April 2008, KPMG 

conducted another detailed review of BLMIS on behalf of HSS, which again included end to 

end  testing of  randomly selected  trades during  their visit  to BLMIS.  I understand  that Mr 

Pettitt then met again with Mr Madoff at BLMIS’s offices on 19 November 2008.  Based on 

my experience, these reviews conducted  in respect of BLMIS, and most notably the KPMG 

reviews, exceeded market practice and any obligations  the Defendants had  in  relation  to 

Primeo.  

 

(i) None of the due diligence or review exercises  led by me, Mr Pettitt or KPMG  identified or 

reported any evidence of fraud or  illegal activity at BLMIS. I now understand that this was 

because Mr Madoff  perpetrated  his  fraud  by  generating  vast  quantities  of  illegitimate 

documentation,  including  trade  confirmations,  periodic  statements  and  DTC  records  to 

provide evidence of trades that had never been made and assets that did not exist.   

 

(j) As to Primeo’s contention that Primeo would have withdrawn all of its assets under BLMIS’s 

management  if  the  Defendants  had  notified  it  of  the matters  alleged  by  Primeo,  I  first 

dispute  that  there was  any  reason  for  the  Defendants  to  notify  Primeo  of  the matters 

alleged  as,  in my opinion,  the Defendants were  able  to  and did properly  carry out  their 

contracted duties to Primeo. Secondly, absent a reasoned suspicion or evidence of fraud or 

other  serious  irregularity at BLMIS,  I  consider  it more  likely  that  the  investment advisors 

and remaining directors of Primeo would have sought other services providers  to replace 

the Defendants  rather  than  exit  Primeo’s  arrangements with  BLMIS  under which  BLMIS 

managed and held Primeo assets. Thirdly, in my opinion, Primeo’s investment advisers and 

its  directors  were  already  aware  of  the  inherent  risks  associated  with  Primeo’s 

arrangements with BLMIS, including in relation to BLMIS holding Primeo’s assets, potential 
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conflicts of interest arising from the multiple roles performed by BLMIS, reliance on BLMIS 

for information and services, and the inability to obtain independent verification of certain 

information.   

 

Background and Roles 
 

12. I  have more  than  35  years’  experience  in  the  financial  services  industry,  gained working  in 

markets  around  the  world  including  the  United  Kingdom,  the  United  States,  Asia  and 

Continental  Europe.  I  have  particular  experience  in  the  provision  of  banking,  credit,  global 

custody and  fund administration  services  to alternative  investment  funds.  I have also been a 

director of numerous investment funds.  

 

13. In 1978,  I commenced my career with Lloyds Bank  International Limited  in London, working  in 

the area of accounting payments and control.   

 

14. In 1981, I joined Continental Bank N.A. in London where I initially spent three years working as a 

financial  and  management  accountant,  followed  by  four  years  in  the  bank’s  international 

internal audit division and a year in European operations.  In 1989, I was placed in charge of the 

bank’s international custody services.  

 

15. In 1992, I moved to State Street Bank & Trust Company (“State Street”) in Hong Kong, where I 

was  in  charge  of  State  Street’s North  Asia  (excluding  Japan)  fund  administration  and  global 

custody businesses. State Street was and continues to be regarded as a market  leader among 

fund  administration  and  custodian  banks.  In  1995,  I moved  to  State  Street’s  head  office  in 

Boston, where  I  initially worked on a proposed  joint venture  to  set up a  fund administration 

company in India. I then worked in the area of strategic business development focusing on new 

markets, a role that included establishing fund administration and global custody businesses in 

Latin America and South Africa. I gained significant further global custody and international fund 

administration experience during my time at State Street. 
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Bank of Bermuda 

 

16. In  February  1999  I  left  State  Street  and  on  15 March  1999  joined  what  was  then  Bank  of 

Bermuda (Luxembourg) S.A. (“BOBL”), now HSSL, the second defendant in these proceedings.  

 

17. BOBL was  incorporated  in 1988 as a wholly owned subsidiary of BOB. BBCL was also a wholly 

owned subsidiary of BOB and both Defendants were therefore members of the BOB Group.   

 

18. As  I  explain  in more  detail  below,  in  February  2004,  the  BOB Group was  acquired  by  HSBC 

Holdings plc and BOBL changed  its name  to HSSL. For convenience,  I will  refer  to  the  second 

defendant only as HSSL hereafter.   

 

19. My  first  position  at  HSSL was  as  General Manager  of  Corporate  Trust  (which  later  became 

known  as  Global  Fund  Services  (“GFS”)),  in  which  capacity  I  had  responsibility  for  fund 

administration,  global  custody,  transfer  agency,  banking  and  credit  services  to  collective 

investment  funds and  institutional  investors. The day  to day  fund administration and custody 

services provided  to  funds were performed by  specialist  teams within HSSL  and  the head of 

each of  the  fund administration, custody, and  transfer agency departments  reported  to me.  I 

reported  to  Chris Wilcockson, who was  then  the Managing Director  of HSSL. Mr Wilcockson 

became Global Head of GFS Client Services  in 2001 before  returning  to  the  role of Managing 

Director of HSSL in 2008, which he maintained until his retirement from HSSL in 2011.  

 

20. In early 2001, Paul Smith took over from Luis Douglas as the global head of GFS. Mr Wilcockson, 

to whom I reported, reported to Mr Smith. Mr Smith had a global remit, and wanted to increase 

the  coordination  between  the  various  jurisdictions  in  which  GFS  operated  (which  by  2004 

included Bahrain, Bermuda, Cayman Islands, Cook Islands, Dublin, Guernsey, Hong Kong, Isle of 

Man,  Japan,  London,  Luxembourg,  New  York,  New  Zealand,  Singapore,  and  South  Africa). 

Following  the  acquisition  of  the  BOB  Group  by  HSBC  Holdings  plc  in  2004,  Mr  Smith 

subsequently became head of AFS at HSBC (which I refer to later in this statement).  
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21. In 2001, Mr Smith appointed various people  to global  roles  in GFS, e.g. sales and  relationship 

management, strategy and marketing,  IT,  finance and client services  (the  latter being  the role 

taken up by Mr Wilcockson). In addition, he appointed regional heads of GFS in Europe, Asia and 

the Americas. Mr Smith also established a GFS global management committee whose role was 

to  provide  high‐level  coordination  and  oversight  of  the  business  of GFS  across  borders  at  a 

strategic  level. However,  it was not  the role of this global management committee to provide 

day‐to‐day  management  of  the  fund  services  being  provided  by  each  office  within  GFS 

(including HSSL in Luxembourg).   

 

Primeo Fund 

 

22. Primeo was one of  the many client  funds  for which  I was  responsible as General Manager of 

Corporate Trust at HSSL, and it accounted for only a small percentage of the total assets of all of 

the funds for which I was responsible for providing services. 

 

23. Credit was regularly extended by HSSL to its fund custody clients for foreign exchange, overdraft 

and  (later)  leverage  purposes  and  a  significant  part  of my work  in  the  early  2000s  involved 

reviewing credit proposals  submitted  to  the Luxembourg credit committee.  It was during  this 

work  that  I  first  became  aware  of  Bernard  Madoff  (“Mr  Madoff”)  and  Bernard  L  Madoff 

Investment Securities LLC (“BLMIS”).   

 

24. By  the  time  I  joined HSSL, Primeo’s  relationship with BLMIS and HSSL was well established.  I 

came to learn that HSSL had provided fund administration and custody services to Primeo since 

the commencement of  the  fund’s operations  in early 1994  following  the establishment of  the 

fund by  its sponsor and promoter, Bank Austria AG  (“Bank Austria”) through  two agreements 

dated 21 December 1993.  
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Custodian and Administration Agreement 

 

25. At the time I joined HSSL, services were provided to Primeo pursuant to a Custodian Agreement2 

between  Primeo  and  HSSL  (the  “Custodian  Agreement”)  and  an  Administration  Agreement3 

between  Primeo  and BBCL  (the  “Administration Agreement”), both of which were dated  19 

December 1996. I have reviewed the relevant Primeo board minutes and these agreements, and 

it appears that the Custodian Agreement was signed on behalf of Primeo by Dr Stefan Zapotocky 

and  Dr  Peter  Scheithauer,  both  of whom  I  understand were  nominated  by  Bank  Austria  as 

founder  directors  of  Primeo,  and  that  the  Administration  Agreement  was  signed  by  Dr 

Zapotocky and another Primeo director who  I also understand had been nominated by Bank 

Austria, Dr Karl Kaniak.  

 

26. HSSL provided fund administration services to Primeo on behalf of BBCL pursuant to a back‐to‐

back Delegation Agreement4 between BBCL and HSSL, which was also dated 19 December 1996. 

Accordingly, HSSL was the custodian and sub‐administrator of Primeo.  

 

Primeo Global and Select  

 

27. At the time I joined HSSL, Primeo was one of two HSSL client funds that had chosen to establish 

a managed  account with  BLMIS  pursuant  to  the  BLMIS model, which  comprised  investment 

management, brokerage and custody services.  

  

28. I  understood  that  Primeo  had  initially  launched  one  sub‐fund when  it  first  started  business, 

which was called Primeo Global. I understood that this was set up as a fund‐of‐funds structure, 

and  placed  its  assets with  a  number  of  different  hedge  funds  and  investment managers  in 

different jurisdictions (as its name suggested) in Europe (e.g. Odey Fund), the United States (e.g. 

Perry Partners) and Asia (e.g. Hermes Asia). This is confirmed by the Primeo board minutes of 7 

April 1994, 20 December 1995 and 12 June 1997, which  I have reviewed.5 A certain portion of 

                                                 
2 PRI_0000711  {F/14}
3 PRI_0015537 {F/13} 
4 PRI_0001003 {N/80.1}
5 PRI_0001041 {N/80.2}, PRI_0011248 {N/29.1}, PRI_0014884 {H/4}

B / 9 / 10

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 101 of 261



 

 
11 

1190915‐2 

the  assets of  this original Primeo Global  sub‐fund were  also placed with BLMIS. This original 

Primeo Global sub‐fund was subsequently wound down in February 2001.6  

 

29. However, at the beginning of 1996 Primeo had undergone a restructuring, as a result of which 

certain  shares of Primeo were designated  as  Series A  and  Series B  shares.7  Later,  in October 

1996,  these  Series  A  and  Series  B  shares were  renamed  Primeo Global  Fund  (“Global”)  and 

Primeo Select Fund  (“Select”)  respectively.8 As  the 1995 minutes  I have  referred  to show,  the 

purpose of Select was to place assets for investment management exclusively with BLMIS.  

 

30. Primeo underwent a number of structural changes during my time as a director of the fund. In 

April  2001,  Primeo  Select  Fund  (€)  opened  which  invested  in  Primeo  Select  Fund  ($).  In 

November 2003, Primeo Executive Fund  (“Executive”) opened, which  invested  in Select, Alpha 

(of which I was at this time also a director) and certain money market funds. Then, in November 

2004, Executive switched its investment in Select to a sub‐fund of Herald. Both Alpha and Herald 

placed  substantially  all  of  their  assets  with  BLMIS  using  a  “managed  account”  structure.  In 

December 2005, Select (€) and Select ($) merged to become the Primeo Select Fund with $ and 

€ share classes. Substantially all of the assets of the Primeo Select Fund were placed with BLMIS, 

directly or indirectly, throughout the period of its existence.  

 

Primeo’s Investment Adviser 

 

31. Primeo was a  sophisticated  investor and was advised by professional  investment advisers, BA 

Worldwide Fund Management Ltd (“BA Worldwide”), which I understood to be a wholly‐owned 

subsidiary of Bank Austria.   The President of BA Worldwide, Dr Ursula Radel‐Leszczynski  (also 

known as Ursula Fano) (“Dr Fano”), was effectively responsible for the day‐to‐day management 

of  Primeo,  as  well  as  advising  Primeo  in  relation  to  its  investment  strategy  and  risks.  BA 

Worldwide  carried  out  its  roles  under  an  advisory  agreement  between  Primeo  and  BA 

                                                 
6 PRI_0001336 {N/375}
7 PRI_0000943 {N/57} 
8 PRI_0000990  {N/74}
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Worldwide dated 15 December 1993 (the “Advisory Agreement”)9 (which was signed on behalf 

of Primeo by Dr Zapotocky and Dr Scheithauer). Dr Fano was based in Vienna.  

 

32. I was aware that Dr Fano was  in contact with Sonja Kohn (“Ms Kohn”), who effectively owned 

and controlled Bank Medici in Vienna (“Bank Medici”). Indeed, BA Worldwide and Bank Medici 

both had offices  in  the  same building  in Vienna when  I visited Bank Medici  in about 2003 as 

mentioned  below.  Having  reviewed  the  documents,  I  now  recollect  that  Eurovaleur  Inc 

(“Eurovaleur”) (a company that I understand was effectively owned and controlled by Ms Kohn) 

acted as  sub‐investment  adviser  to Primeo under  an agreement between BA Worldwide and 

Eurovaleur dated 1 January 1994 (the “Sub‐Advisory Agreement”).10  

 

33. I  recall  Dr  Fano  telling me  that Ms  Kohn  had  been  involved  in  establishing  the  relationship 

between Mr Madoff and Primeo and I regarded Ms Kohn as a ‘gatekeeper’ to Mr Madoff. I note 

that  the minutes of  the Primeo board meeting on 20 April 199411  record  that  it was  resolved 

that: 

 

“In  her  function  as  manager  of  the  firm  Eurovaleur,  Inc.,  Ms  Sonja  Kohn,  who  is 

investment  adviser  with  the  Primeo  Fund  by  virtue  of  the  sub‐advisory  agreement 

between Eurovaleur, Inc., and Bank Austria Worldwide Fund Management on 1st January 

1994,  is authorised  to use business cards which carry  the name “Primeo Fund” next  to 

her personal  information and business address  in connection with the fulfillment of her 

duties under the above mentioned agreement” 

 

34. Although I do not recall being aware of them at the time, I have for the purposes of preparing 

this statement reviewed an agreement between Primeo and Bank Medici dated 4 August 1997 

(the “Medici Agreement”)12 and another agreement between Bank Medici, Eurovaleur and BA 

Worldwide dated 16 April 2003 (the “Sub‐Sub‐Advisory Agreement”)13, which also evidence Ms 

Kohn’s links to Primeo.  

                                                 
9 PRI_0015535  {F/1}
10 PRI_0015500 {F/4}
11 
    PRI_0011248 {N/29.1/3}  
12 NF0002 {F/16}
13 PRI_0014871 {F/20} 
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35. When I met with Ms Kohn at Bank Medici’s offices in Vienna in about 2003 she told me that she 

had been instrumental in the relationship between Mr Madoff and a number of funds, including 

Primeo. Ms Kohn was understood to have privileged access to Mr Madoff and was involved with 

a number of funds, including Primeo (and later Alpha and Herald), that placed substantially all of 

their assets with BLMIS.  

 

36. As I explain below, Alpha was established in 2003 and Ms Kohn and I overlapped as directors of 

Alpha for a period. I recall Ms Kohn mentioning that she was often in contact with Mr Madoff. 

Ms  Kohn  was  also  known  to  be  protective  of  the  relationship  with Mr Madoff.  The  way  I 

understood it worked was that if someone upset Mr Madoff, he would contact Ms Kohn and she 

would then relay his displeasure.  

 

The BLMIS Asset Management Model 

 

37. As I have said, BLMIS’s asset management model combined investment management, brokerage 

and custody. This was well known and I was aware from conversations with, amongst others, Dr 

Fano, that HSSL’s clients who placed  funds with BLMIS  for  investment management,  including 

Primeo, understood this and indeed had put in place this arrangement themselves.  

 

38. Primeo and BLMIS were  the parties  to various agreements which  regulated  the arrangements 

pursuant  to  which  Primeo  had  engaged  BLMIS.  These  had  initially  included  a  Customer 

Agreement  dated  18  January  1994,14  an  undated  Option  Agreement15  and  a  Trading 

Authorization  dated  24  January  199416  (together,  the  “1994  Brokerage Agreements”)  at  the 

time of the establishment of the original Primeo Global sub‐fund.  

 

39. There was also a  later suite of agreements between Primeo and BLMIS,  including a Customer 

Agreement dated 29 February 1996,17 a Trading Authorization dated 29 February 199618 and an 

                                                 
14 PRI_0000879 {F/5}
15 PRI_0000878 {F/6} 
16 PRI_0000880  {F/7}
17 NF0003 {F/9}
18 PRI_0000958 {F/10}
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Option Agreement dated 29 February 199619 (the “1996 Brokerage Agreements”), which were 

entered into around the time of the establishment of Select (together with the 1994 Brokerage 

Agreements, the “Brokerage Agreements”).  

 

40. Although I was aware that Primeo had a managed account in place with BLMIS (which I refer to 

in more detail below),  I do not  recall  specifically  reviewing  the Brokerage Agreements until  I 

began preparing  to visit BLMIS  in  July 2002  in  connection with  the due diligence exercise  (to 

which I also refer below).  

 

41. I came to  learn that Mr Madoff’s purported  investment strategy basically  involved periodically 

purchasing a selection of S&P 100 stocks and hedging these positions with options. By exercising 

discretion  as  to  the  timing  and  hedging  of  his  purported  stock  investments, Mr Madoff was 

purportedly able to out‐perform the S&P 100 index. In this way, Mr Madoff claimed to be able 

to generate  consistent  returns at  relatively  low  risk over a  sustained period. While  investors’ 

funds being managed by BLMIS were “out of the market”, BLMIS purportedly invested the funds 

in US treasury bills or money market funds (including Fidelity), and my understanding was that 

the  funds were  typically purportedly  fully  invested. BLMIS’s  returns were never  spectacularly 

high, particularly relative to the returns being generated by quite a number of other alternative 

funds at this time, but they were consistent.  

 

42. I  recall  that  Dr  Fano  had  told me  that Mr Madoff  was  extremely  protective  of  his  trading 

strategy and that BLMIS also acted as broker‐dealer to the stock transactions and held custody 

of the assets of his clients both as a means by which to protect the confidentiality of his trading 

strategy  and  to  optimise  the  efficiency  of  his  trading. Maintaining  confidentiality  of  trading 

strategies was quite the norm among alternative fund managers.   

 

43. “Client‐appointed”  arrangements  for  the  management  and  holding  of  such  assets  by  third 

parties (outside of the control and responsibility of HSSL as custodian) were not unusual among 

alternative  funds. Often,  such  third parties would  be brokers. As  I have  said,  as  a matter of 

standard policy HSSL did not accept  responsibility  for  the safekeeping of a client’s assets  that 

                                                 
19 PRI_0000950 {F/11}
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were being held, at the client’s direction or pursuant to separate arrangements that the client 

had put in place, by such a third party.  

 

44. If HSSL had insisted that the BLMIS‐managed assets of Primeo be transferred into the custody of 

one of  the BOB Group’s network  sub‐custodian banks  (e.g. Citigroup  in  the United  States),  I 

have no doubt that, given Mr Madoff’s “take  it or  leave  it” approach to the terms of his asset 

management  services,  this  would  have  been  unacceptable  to  BLMIS  and  therefore  also  to 

Primeo. It would then have been up to Primeo to decide what to do and I expect that the fund 

would  have  reached  the  view  that  BLMIS  was  more  important  than  HSSL  and  BBCL  and 

therefore would have appointed another custodian and fund administrator.  

 

45. At  Primeo’s  instruction, money  of  Primeo was  transferred  by  HSSL  to  BLMIS  for  investment 

management  on  behalf  of  Primeo  pursuant  to  the managed  account  arrangements  between 

Primeo and BLMIS. A managed account  is simply an account with a  third party who manages 

assets in accordance with a particular investment strategy and any investment restrictions that 

might be agreed with their client.   

 

46. It  was  not,  in  my  experience,  unusual  for  large  broker  dealers  such  as  BLMIS  to  handle 

management, clearing, settlement and custody of assets. For example, I understand that Merrill 

Lynch and UBS provided all of these services to their clients.  

 

47. The  investment management  arrangements  between  Primeo  and  BLMIS  were  a matter  for 

those parties. In my opinion, it was clearly understood by all of the relevant parties that Primeo 

assets were  in the custody of BLMIS  in connection with BLMIS’s role as the manager of  those 

assets.  

 

48. As  I have said,  it was HSSL standard policy not  to accept responsibility as custodian  for assets 

held by a third party at the direction of a client or pursuant to separate arrangements that the 

clients had put  in place  in this regard. This was common practice within  the  funds  industry at 

the  time.  This  policy was  reflected  in HSSL’s  standard  custodian  agreements with  its  clients, 

including  Clause  6(B)  of  its  custody  agreement  with  Primeo  and  Clause  6.2  of  its  custody 

agreement with Herald. It was also reflected in clause 6(B) of the custodian agreement between 
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Alpha and BOB. Indeed, I understand that this was a standard provision that appeared in all of 

HSSL’s  custodian  agreements with  relevant  fund  clients  during  this  period.  I  have  also  been 

shown relevant offering memoranda of Primeo (from 2001 onwards), which refer to this clause. 

This  is unsurprising, and  is consistent with both  the  standard policy of  the bank and  industry 

practice at the time.  

 

49. Put simply, HSSL was the custodian in respect of Primeo’s assets that were delivered into HSSL’s 

custody. Such assets clearly did not include assets that were in the custody of BLMIS pursuant to 

the separate arrangements between Primeo and BLMIS, and these assets fell outside the scope 

of the Custodian Agreement and HSSL’s custodian responsibilities.  

 

50. That  is not  to  say  that  the Custodian Agreement had no purpose or object, or was otherwise 

meaningless. As I have said, the original Primeo Global sub‐fund was a fund‐of‐funds, and HSSL 

held  custody  of  the  shares  in  the  underlying  funds  pursuant  to  the  Custodian  Agreement. 

Furthermore, from 2003 onwards, Executive (and later Select) became a fund‐of‐funds, placing 

assets with BLMIS  indirectly by  investing  in  shares of Alpha  and Herald  and  also  investing  in 

certain money market funds, and HSSL again acted as custodian of the shares held by Primeo in 

Alpha, Herald and  the money market  funds pursuant  to  the Custodian Agreement. HSSL also 

stood  ready  to  accept  custody  of  any  other  eligible  assets  that  Primeo may  have wished  to 

deliver into HSSL’s custody for safekeeping in accordance with the Custodian Agreement.  

 

51. Primeo’s managed account arrangements with BLMIS concerned HSSL  insofar as the bank was 

extending credit to Primeo that was secured against or supported by Primeo’s assets that were 

in the custody of BLMIS. HSSL also required trade confirmations and periodic statements from 

BLMIS  to  enable  HSSL  to  calculate  Primeo’s  NAV  pursuant  to  HSSL’s  duties  under  the 

Administration Agreement.  

 

Primeo ‐ the Board of Directors 

 

52. It was part of the GFS service offering, where the bank acted as custodian or administrator for a 

fund, to provide employees of the bank to serve on the board of the fund when requested by 
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the client. On 15 August 2000, I replaced my HSSL colleague David Bailey, who had been on the 

board since 1998, as a director of Primeo.20  

 

53. At the time  I  joined the Primeo board, the other directors of the fund were Karl Kaniak, Hans‐

Peter  Tiefenbacher,  Johannes  Spalek  and  Alfred  Simon,  all  of  whom  I  understood  were 

employed by Bank Austria, and Wolfgang Bauer from CA‐IB Securities S.A., which I understood 

was a subsidiary of Bank Austria. Mr Bauer resigned as a director of Primeo a short time later on 

2 November 2000.21  

 

54. I  considered  the  directors  of  Primeo  to  be  experienced  professionals with  knowledge  of  the 

funds world. Dr Kaniak and Mr Tiefenbacher had been directors of Primeo since 1993 and had 

been  involved  in  the establishment of Primeo and  the original decision of  the board  to place 

assets with BLMIS for management. Mr Spalek had also been a Primeo director for a number of 

years, having joined the board in 1996. Mr Simon joined the board in May 2000, and had been 

appointed  Chairman,  President  and  Chief  Executive  Officer  of  Primeo.    James  O’Neill  and 

Hannes  Saleta,  both  of whom  I  also  understood were  from  Bank Austria,  joined  the  Primeo 

board in June 2003 and January 2005 respectively.  

 

55. By  the  time  I  joined  the  Primeo  board  in August  2000,  Primeo  placed  substantially  all  of  its 

assets with BLMIS for investment management.  However, I have reviewed the following Primeo 

board  minutes,  resolutions  and  offering  memorandum  with  respect  to  asset  allocation  to 

individual managers and the decisions of Primeo’s board to allocate an increasing percentage of 

Primeo’s assets to BLMIS prior to me joining the board. I note as follows: 

 

(a) Pursuant  to a  signed  resolution of  the Primeo board dated 20 December 1993,  the  initial 

allocation of  Primeo’s  assets  to  various managers  “as  of  1st  January  1994”  provided  that 

7.5% of the fund’s assets were to be allocated to “Madoff”.22  

 

                                                 
20 PRI_0001292 {N/328}
21 PRI_0014833  {N/348}

22 PRI_0015148 {N/18/7}
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(b) Pursuant to a signed resolution of the Primeo board dated 1 March 1994, it was confirmed 

that 7.5% of the fund’s assets had been allocated to “Bernard Madoff”.23  

 

(c) The minutes of the Primeo board meeting on 20 April 1994 record that it was resolved that 

“the members of  the Board of Directors of  the Primeo Fund  reserve  the  right  to select  the 

individual managers  to whom  funds are  to be entrusted  for  investment”, but  that no one 

investment manager  could  be  allocated more  than  7.5%  of  Primeo’s  total  fund  volume 

(which was  defined  as  all  existing  investments plus  funds  that  had been  received by  the 

administrator but not yet invested).24 Resolution 6 made at the same meeting is recorded in 

the  minutes  as  confirming  that  “new  investments  must  be  placed  with  the  following 

entities”, one of which is “Bernard Madoff”.   

 

(d) Pursuant to a signed resolution of the Primeo board dated 5 July 1994,  it was resolved “to 

permit  fund managers who have  in excess of 7,5% of  the asset allocation of  the Fund…  to 

maintain an allocation above 7,5%... as long as such allocation does not exceed 20%”.25  

 

(e) The minutes of the Primeo board meeting on 20 December 1995 record that “Dr. Zapotocky 

reported about the project to set up a special share class of Primeo Fund (share class B) for 

Bernard L.Madoff Investment Securities fund only”.26 I understand this to be a reference to 

the proposed establishment of what later became known as Select (i.e. the Primeo series B 

shares), which  I understand was established  for  the purpose of placing  the assets of  such 

shareholders exclusively with BLMIS for investment management.27  

 

(f) The minutes  of  the  Primeo  board meeting  on  15  January  1996  record  that  “Mrs  Kohn 

presented the project of Share Class B which should be for Madoff only”.28   

 

(g) As I explained above, in January 1996 Primeo split into two share classes: series A shares and 

series B  shares. Pursuant  to Primeo’s Offering Memorandum dated  January 1996, Primeo 

                                                 
23 PRI_0000781 {N/18/12}
24 PRI_0011248  {H/2/2}
25 PRI_0000892 {N/34/1}
26 PRI_0014884 {H/6} 
27 PRI_0000990 {N/74}
28 PRI_0017158 {H/7}  
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would  “utilize a multi‐manager approach with  respect  to  investment and management of 

the Fund’s assets of Series A Shareholders”. Conversely, Primeo’s assets that were allocated 

to series B shares would be “invested in a large number (approx. 30) of U.S. equity securities 

or  in equity related options”.29  I also note that  the documents state that “the Fund agrees 

with respect to Shares (other than Series B Shares),  it will not  invest more than 20% of the 

assets  in  any  Investment  Company  or  with  any Manager” {G/2/13}.  I  understan d   that  these  are 

references  to  the  assets  of  series A  shareholders  being managed  by multiple  investment 

managers (with not more than 20% of series A shareholders’ assets being placed with any 

one manager) and  the assets of Series B  shareholders being placed  solely with BLMIS  for 

management (without any restriction being imposed on the allocation of assets to BLMIS).  

 

(h) Pursuant  to a signed  resolution of  the Primeo board dated 4 March 1996,  it was  resolved 

“that  the maximum percentage allocation  to be allotted  to  each  investment manager  for 

Series A Shares, which is currently 7,5%, should be increased to 15%”.30  

 

(i) As  I noted  above,  in October 1996  the Primeo  Series A  and  Series B  shares were named 

Global and Select respectively. The minutes of the Primeo board meeting on 12 June 1997 

record  that,  with  respect  to  Global,  “[a]ccording  to  the  Offering  Memorandum  the 

investment with a single manager may not exceed 20% of the Fund’s assets. However one of 

the managers is likely to exceed this limit very soon due to his excellent performance. It was 

agreed to make a special resolution in this respect for Madoff…”. There follows a resolution 

of the board which notes that “due to the positive performance of Madoff, the percentage of 

assets  of  the  Fund managed  by Madoff may  exceed  the maximum  percentage  of  20%. 

However the Fund does not wish to withdraw any assets from Madoff on this time, even  if 

the assets under management with Madoff does exceed 20%.”  {H/14/2} Accordingly, by  this point  I 

understand that the restriction on the maximum percentage of Global’s assets that could be 

held with BLMIS was waived (in the case of Select there was already no such restriction as 

Select was intended to be fully invested in BLMIS).  

 

                                                 
29 PRI_0015154 {G/2}
30 PRI_0000956 {N/64} 
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56. Dr Fano, who was not a director of Primeo during the time I was on the board, attended all of 

the Primeo board meetings at which I was present. Dr Fano would provide a detailed report to 

the board  concerning  the  investment activities of  the  fund. Her  role was  fundamental  to  the 

management of  the  fund.  In my experience,  the board did not make any  important decision 

concerning Primeo without her input. Dr Fano was effectively the general manager of the fund 

(which  did  not  have  any  of  its  own  employees)  on  a  day‐to‐day  basis.  She  determined,  for 

example, how to allocate the fund’s assets, which was then approved by members of the board.  

 

57. Dr Fano seemed very knowledgeable about BLMIS and she  told  the board  that she visited Mr 

Madoff  and  BLMIS  approximately  twice  a  year  in  her  capacity  as  the  President  of  Primeo’s 

investment adviser, BA Worldwide. I have been shown internal due diligence reports produced 

by BA Worldwide which confirm that she would visit BLMIS twice a year.31 Dr Fano was positive 

in her reports back about BLMIS and Mr Madoff. Regarding any issues or concerns raised by the 

board relating to BLMIS or Mr Madoff, Dr Fano would explain how she had considered them and 

in  all  cases  that  I  remember  she  concluded  she was  not worried  by  them.  In my  view,  the 

directors  took comfort  from  the work performed by BA Worldwide and  the  fact  that Dr Fano 

was satisfied with the arrangements concerning BLMIS.   

 

58. When I joined the Primeo board, there was already a wealth of experience among the directors 

and  they were  familiar with  how  Primeo was  both  structured  and managed.   As  one would 

expect,  the  Primeo  board  understood  the  fund’s  investment  strategy  and  the  roles  of  the 

various key parties involved in connection with the fund’s activities.  

 

59. Though I of course do not remember everything that was said at each and every board meeting, 

I have  reviewed a  relevant  selection of  the minutes of  the board meetings which  I attended, 

which have assisted me in some general recollections. I set out below my recollection of what, 

to  my  mind,  the  board  members  knew  regarding  certain  key  matters  concerning  the 

arrangements relating to BLMIS.  

 

                                                 
31
 PRI_0001236 {N/271.1}
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60. The  board  knew  that  Primeo  had  established  a  managed  account  with  BLMIS.  The  term 

“managed account” was used in board meetings, and was how the arrangement between BLMIS 

and  Primeo was described  in  the  investment  adviser  reports.  The directors were  aware  that 

BLMIS, in operating the managed account of Primeo, provided broker dealer services to Primeo 

and had custody of the assets of Primeo that were under BLMIS’s management, and that those 

assets were not in the custody (or safekeeping) of HSSL. This arrangement was part and parcel 

of how BLMIS operated  the managed account, and  the directors  in my view understood  that 

BLMIS having  these  roles  in  relation  to Primeo’s assets was a non‐negotiable  term of BLMIS’s 

investment management services insofar as Mr Madoff was concerned.  

61. The sensitivity of Mr Madoff to maintaining confidentiality regarding his trading strategy and the 

fact that BLMIS was generally closed to new investment management business were also known 

to  the  Primeo  board,  and  the  former was  a  significant  part  of  the  reason why Mr Madoff 

insisted  on BLMIS  having  brokerage  and  custody  of  the  assets  placed with  it  for  investment 

management.  Further,  the  board  understood  that  HSSL was  reliant  upon  information  being 

provided by BLMIS concerning the assets of the fund that were held in the managed account, in 

particular when determining the NAV of Primeo.  

 

62. The  board  took  comfort  from  the  fact  that  BLMIS  was  regulated  by  the  US  Securities  and 

Exchange  Commission  (“SEC”),  that  BLMIS was  independently  audited,  that  the  accounts  of 

Primeo were  independently audited by Ernst & Young, and  from the  fact that Mr Madoff was 

understood  to be a highly  respected person  in  the US  securities market with a  long‐standing 

reputation.  These were matters  that were discussed  among  the directors  at board meetings 

that I attended.  

 

63. Primeo  board meetings  took  place  at minimum  once  a  year.  The meetings  that  I  attended 

typically  ran  for more  than  two hours. The meetings were often  recorded  for  the purpose of 

producing  the minutes, however  I understand  that  these audio  tapes were overwritten once 

they were no longer needed. The agenda would typically include the approval of the minutes of 

the previous meeting, a consideration of matters arising from and since the previous meeting, a 

report  from  the  administrator  and  the  custodian,  a  report  from  the  investment  adviser,  the 

approval of the audited annual accounts (where applicable) and any other relevant documents 

or agreements, and any other business. The minutes of the meeting were typically taken by an 
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employee of HSSL (Debra Adams, for example, carried out this task), and the draft minutes were 

usually circulated to me and Dr Fano for any comments prior to being finalised for approval by 

the board (which was usually handled at the next board meeting). In the usual way, the meeting 

minutes did not document every word of the board’s discussions, but endeavoured to capture 

and record all of the key points.  

 

64. I resigned as a director of Primeo on 3 October 200632 as HSS’s general policy was no longer to 

offer HSBC Group employees as board members of client funds. I thereafter had very little direct 

involvement with matters concerning Primeo.  

 

First meeting with Mr Madoff  
 

65. In 2000, Primeo was considering  increasing  its dealing frequency,  i.e. the regularity with which 

its investors could make subscriptions and redemptions.33 A NAV calculation of the fund would 

need  to be prepared by  the  fund administrator  for  the purposes of any dealing date. At  this 

time,  it was quite typical for alternative fund dealing dates to be monthly, as was the case for 

Primeo, however  the  increase  in dealing  frequency proposed by BA Worldwide would require 

weekly valuations of the fund to be prepared by HSSL. HSSL’s fund administration department 

would therefore need to obtain more frequent trade  information and statements from BLMIS. 

BLMIS  provided  such  information  to  HSSL’s  fund  administration  department  by  post  or  fax, 

which  was  not  unusual  at  the  time,  particularly  in  the  alternative  investment  funds 

environment. 

 

66. In November 2000, my HSSL colleague Saverio Fiorino and  I were scheduled  to  travel  to New 

York on HSSL business that was unrelated to Primeo or BLMIS. Mr Fiorino took the opportunity 

to arrange a meeting at the offices of BLMIS on 2 November 2000 as both a courtesy visit and to 

request  the more  frequent  information  that would  be  needed  on  account  of  the  proposed 

change to Primeo’s dealing frequency.  

 

                                                 
32 PRI_0015791 {H/37/6}; NF0004 {N/1952}
33 HSBC_0055990 {N/311} 
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67. At BLMIS’s New York offices, Mr Fiorino and I first met with Frank DiPascali on the floor that Mr 

DiPascali told us handled BLMIS’ investment management operations. I understood Mr DiPascali 

to be the head of investment management operations at BLMIS. We spoke with Mr DiPascali for 

about thirty minutes, explaining what it was that Primeo wanted to do in terms of weekly fund 

valuations and the more frequent information that HSSL would need from BLMIS as a result. At 

the end of this meeting, Mr DiPascali invited us to meet with Mr Madoff in Mr Madoff’s office, 

which Mr DiPascali  explained was  on  the  broker  dealer  floor  separate  from  the  investment 

management operations. Mr DiPascali introduced us to Mr Madoff and we spent approximately 

fifteen minutes in discussion with Mr Madoff.  

 

68. Mr Madoff told us about BLMIS. He explained that its main business was as a broker dealer and 

that  its  investment management activity was effectively a side‐business.  It was my experience 

that access  to Mr Madoff’s  investment management  services was  regarded as exclusive,  and 

was  coveted  by  clients.  My  perception  was  that  investment  management  services  were 

something that Mr Madoff provided as a favour to the fortunate few. Mr Madoff said that he 

was  closed  for  new  investment management  business.  This made  sense  to me  because  if  a 

particular trading strategy is deployed on too large a scale it is more likely to be identified and 

copied  by  others  in  the market  or  the  strategy  can  become  too  large  to  be  accommodated 

effectively  by  the market. Mr Madoff  also  explained  that  BLMIS’s  broker‐dealer  daily  trade 

volume accounted for a significant percentage of the New York Stock Exchange turnover. Every 

indication was that BLMIS was a large, successful and well‐run company.  

 

69. The meeting was amicable and Mr Madoff and Mr DiPascali agreed to provide us with the more 

frequent  information  we  had  requested  that  would  allow  Primeo  to  increase  its  dealing 

frequency.  

Establishment by Primeo of a Credit Facility with HSSL 

 
70. On 24 January 2001, a Credit Application Memorandum was prepared by Jesper Steiness, who 

was at this time the client relationship manager (“CRM”) within HSSL who was responsible for 
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Primeo.34 The application proposed to establish both a US$50 million foreign exchange facility 

and  a US$500,000  unadvised  overdraft  facility  for  Primeo.  The  application  records  that  “the 

[foreign  exchange]  facility  is  to  be  used  to  allow  a  series  fund  of  The  Primeo  Fund,  namely 

Primeo Select Fund, to convert and hedge the value of Euro denominated subscriptions to USD 

for investment in liquid US equity subscriptions”. Importantly, it noted further that “the facility is 

to be  cash  collateralised: Bank of Bermuda does not have  custody of  the assets of  the  Select 

Fund as these are held at broker in New York”.  This was of course a reference to Primeo’s assets 

being  held  in  the  custody  of  BLMIS.  I  also  note  that,  under  the  heading  ‘Liquidity’,  the 

application  states  that  “[a]ll  assets  are  held  at  broker  (Madhoff  (sic)  in  New  York)  with 

approximately  12%  of  the  portfolio  remaining  in  cash  at December  2000.  [HSSL] will  have  a 

deposit equal to 5% of the position dealt, and  further cash calls will be made  if the unrealised 

loss  exceeds  3%  of  position”.  Accordingly,  the  US$50  million  foreign  exchange  facility  was 

proposed to be secured by cash collateral equal to 5% of the facility  limit (i.e. US$2.5 million). 

This percentage was  intended to reflect the  loss that the bank might suffer  in the event of an 

adverse  foreign  exchange movement,  but would  be  subject  to  further  cash  calls  if  the  loss 

exceeded 3%.   

 

71. The minutes of the HSSL credit committee dated 26 January 2001 record that the Primeo credit 

application was approved subject to US$3 million being retained by HSSL as collateral (i.e. 100% 

of the US$500,000 overdraft limit and 5% of the US$50 million foreign exchange facility limit).35 

The foreign exchange facility was capped at a maximum of 25% of Primeo’s NAV.  

 

72. By a written resolution dated 31 January 2001, the Primeo board resolved to establish a foreign 

exchange facility with HSSL to a maximum of US$50 million or 25% of the NAV.36 The resolution 

was signed by five Primeo directors, including me.  

 

73. On 12 December 2001, a further credit application memorandum was prepared by Mr Steiness 

in respect of Primeo which recommended the renewal of Primeo’s credit facilities.37 Under the 

heading  ‘Liquidity’, the application noted that “[a]ll assets are held at broker (Madhoff  in New 

                                                 
34 HSBC_0011113 {N/368} 
35 HSBC_0072467 {N/371} 
36 PRI_0001335 {N/373} 
37 HSBC_0024627 {N/487}  
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York). End of October the amount was $272m.” This was a reference to the purported value of 

Primeo’s  assets  held  in  the  custody  of  BLMIS. Under  the  heading  ‘Risks  and Mitigants’,  the 

application stated “Risk: All money invested with Madoff would be lost and the Bank cannot get 

cash to pay for any FX losses”.  

 

74. The minutes of  the HSSL  credit  committee meeting on 14 December 2001, which  I attended, 

record that the renewal of the credit facility was approved.38  

BLMIS Sub‐Custody Agreements and Due Diligence  
 

75. In late 2001, I became Deputy Global Head of Client Services for GFS, which among other things 

involved  reviewing  credit proposals  submitted by GFS offices globally. This was a global  role, 

however  I  continued  to  be  based  in  Luxembourg  and  to  report  to Mr Wilcockson, who  had 

become Global Head of Client Services for GFS.   

 

76. At the time  I took on this new role,  it was the standard policy of GFS that  it would not accept 

assets that were not within the bank’s custody or control as eligible collateral for the purpose of 

granting  credit  facilities  to  clients.  For  example,  the  overdraft  and  foreign  exchange  credit 

facilities that had been provided to Primeo by HSSL were cash collateralised because Primeo’s 

assets were in the custody of BLMIS pursuant to the arrangements that Primeo and BLMIS had 

put in place between themselves.  

 

77. In  early  2002,  when  I  was  reviewing  a  credit  proposal  for  Thema  International  Fund  plc 

(“Thema”),39 a fund established in Ireland in December 1996 as a UCITS (i.e. a regulated mutual 

fund established and operated pursuant  to the applicable European Union directives),  I noted 

that  there was a sub‐custody agreement between Thema’s custodian, Bermuda Trust  (Dublin) 

Limited (“BTDL”) and Bank of Bermuda Limited, and a further sub‐custody agreement between 

Bank of Bermuda Limited and BLMIS (the “Thema Sub‐Custody Agreement”). The Thema Sub‐

Custody Agreement was amended by a side letter dated 9 May 2002 to grant the bank the right 

to  instruct BLMIS concerning the transfer of client assets  in BLMIS’s custody.  I considered that 

                                                 
38 HSBC_0058078 {N/489}  
39 NF0005 {N/428}; HSBC_0082272 {N/518}
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the terms of this side  letter were  important  in terms of  improving the position of the bank  in 

relation to the credit facilities that the bank was offering to the fund.  

 

78. Thema was different  to Primeo.  It operated  in a different  jurisdiction and, as a UCITS,  it was 

more  heavily  regulated  than  Primeo,  which  I  presumed  was  why  the  Thema  Sub‐Custody 

Agreement  had  been  put  in  place.  However,  it  occurred  to  me  that  a  similar  agreement 

between HSSL and BLMIS, and particularly the language of the amended terms giving the bank 

the  right  to  instruct BLMIS  to  transfer  client assets  from BLMIS  to  the bank  should  the need 

arise, would provide additional  risk protection and opportunities  to HSSL  in  respect of  credit 

facilities offered by HSSL to client funds whose assets were held by BLMIS.  

 

79. I considered that it could be helpful to put in place an agreement between HSSL and BLMIS that 

would enhance the bank’s credit position and potentially facilitate client assets held by BLMIS 

being  considered  as  eligible  collateral  for  the  purposes  of  credit  facilities  sought  by  HSSL’s 

clients, including Primeo, which had appointed BLMIS to run their managed accounts. I wanted 

HSSL to be able to instruct BLMIS concerning the transfer of client assets held by BLMIS should 

that become necessary.  

 

80. Furthermore, I considered that there was a greater prospect of BLMIS agreeing to enter into an 

agreement with HSSL  that  could  be  presented  as  similar  to  that which was  already  in  place 

between BLMIS and another entity within the BOB Group.  

 

81. In  hindsight,  a  sub‐custody  agreement  may  not  have  been  the  most  appropriate  form  of 

agreement, not  least because  it wrongly suggests that HSSL sought to engage BLMIS as a sub‐

custodian, however  the  reason  for which  the  agreement was entered  into was  clear.  I  recall 

explaining  to  Dr  Fano,  before  proceeding,  that  I  planned  to  visit  BLMIS  and  to  present Mr 

Madoff  with  such  a  proposed  agreement  for  the  purpose  of  enhancing  HSSL’s  position  in 

relation  to  credit provided by HSSL  to  its  client  funds.  I do not  recall Dr Fano expressing any 

objections to the proposed meeting or agreement between HSSL and BLMIS.   

 

82. Before HSSL entered into an agreement of the type I had in mind with BLMIS, it was appropriate 

for due diligence to be conducted by HSSL concerning BLMIS and to refresh such due diligence 

B / 9 / 26

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 117 of 261



 

 
27 

1190915‐2 

at appropriate intervals thereafter for as long as such an agreement remained in force. I was not 

aware of  any  specific due diligence  having been  carried out by HSSL on BLMIS  prior  to  this, 

however  that  did  not  surprise me  as  clients’  assets  held  by  BLMIS  were  outside  of  HSSL’s 

responsibility. 

 

83. The  purpose  of  the  due  diligence was  to  ensure  that  BLMIS was  a  reputable  and  financially 

sound  firm  that was holding assets  in  line with market practice,  such  that  the bank  could be 

suitably satisfied that BLMIS would be able to comply with a request made for the free transfer 

of client assets  to  the bank.  In essence, we needed  to be  satisfied  that  the client assets held 

with BLMIS would be effective security  in  the event of a credit default by  the client.  I did not 

regard  it as HSSL’s role to conduct due diligence concerning the risks associated with Primeo’s 

decision to place assets in a managed account with BLMIS.   

 

84. The division within the BOB Group that oversaw network sub‐custodian due diligence was the 

Financial  Institutions Group  (“FIG”), which was  based  in  Bermuda.   When  I  approached  FIG 

concerning  due  diligence  in  respect  of  BLMIS  I was  told  that  FIG  handled  due  diligence  for 

network custodian banks only and that, as BLMIS was neither a bank nor within the BOB Group 

custody network, it would be up to GFS to coordinate any due diligence in respect of BLMIS. In 

practice, this meant that I would need to conduct the due diligence myself.   

 

85. I  had  experience  participating  in  and  reviewing  this  type  of  due  diligence  (including  having 

attended due diligence site visits with network managers while  I was at State Street) and was 

comfortable with this task.   FIG assisted me by providing me with their standard due diligence 

questionnaire, which was  from an organisation  called Thomas Murray Network Management 

Limited. Although some of  the questions were not  relevant  to a broker dealer entity, such as 

BLMIS,  the questionnaire provided  a  logical  framework  for  the due diligence  and  I  therefore 

used it as the basis for my due diligence work on BLMIS.  

 

86. I  called Mr Madoff  and  said  that  I wanted  to  visit  BLMIS  to  discuss  a  proposed  agreement 

between HSSL and BLMIS in respect of Primeo and another HSSL client fund that held its assets 

with BLMIS, and to complete a due diligence questionnaire for that purpose. I mentioned to Mr 

Madoff that BLMIS was already a party to the Thema Sub‐Custody Agreement with another BOB 
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Group entity, and said that the agreement I proposed would not be substantially different. Mr 

Madoff said, on that basis, the further agreement should be fine.  

87. I decided to ask Fergus Healy, a  lawyer working  in a business development role within GFS, to 

assist  with  the  due  diligence  visit  as  I  valued  his  experience  and  insight.  He  had  broad 

experience with alternative funds. He was also based in New York, which I thought might prove 

useful, and his  involvement would provide an extra pair of eyes and ears. Mr Healy and  I did 

some preparatory work  in advance of  the due diligence visit and discussed  the areas  that we 

planned to cover.  

 

88. On 17 July 2002, Mr Healy and  I visited BLMIS’s New York offices and met with Mr Madoff for 

approximately  two hours.  I explained  to Mr Madoff  that  the due diligence was  in connection 

with the proposed sub‐custody agreement between HSSL and BLMIS, which was for the purpose 

of credit facilities that HSSL provided to BLMIS’s clients, and that  it would not otherwise affect 

the existing arrangements between the parties. 

 

89. Throughout  the  meeting,  Mr  Madoff  appeared  open  and  relaxed,  and  was  forthcoming  in 

providing  the  information  that we  requested  for  the purpose of completing  the due diligence 

questionnaire. He  personally  answered most  of  the  questions,  and  called  upon  other  BLMIS 

employees to provide information when necessary. The answers he gave were satisfactory and 

appropriately detailed.  

 

90. Mr  Madoff  told  us  that  BLMIS  was  regulated  by  the  SEC,  which  had  always  been  my 

understanding. I considered the SEC to be a strong regulator that would exercise  its powers to 

ensure  the  firms  it  supervised  had  adequate  controls  and  processes  in  place,  including  for 

appropriate record keeping, reconciliations and segregation of client activity and assets, as well 

as verifying that they were audited appropriately. The US is an advanced market and BLMIS was 

a sizeable firm that had been in business for a long time. I understood that the SEC would have 

periodically  reviewed BLMIS’s activities and operations as part of  its ongoing  supervisory and 

regulatory duties.  I  took significant comfort  from  the  fact  that BLMIS was SEC regulated and  I 

note from my review of the board minutes that  I referred to the fact of BLMIS’s regulation by 

the SEC at a number of Primeo board meetings.  
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91. Mr Madoff also talked during the meeting about his business and mentioned that he had been 

chairman of the National Association of Securities Dealers Automated Quotations (“NASDAQ”), 

and was asked to join a post‐9/11 steering committee for the financial industry. It appeared to 

me  that  BLMIS  was  a  substantial  and  successful  company  and  that Mr Madoff  was  highly 

regarded in the US financial market. After we completed our meeting, Mr Madoff took us on a 

tour of the BLMIS trading floor and introduced us to a number of BLMIS employees.   

 

92. There were a few items on the due diligence questionnaire that did not apply to BLMIS because 

it was not a bank.  Also, a small number of questions required further follow up by Mr Madoff, 

so  I  left  the  questionnaire with  him  to  complete  the  few  remaining  items. He  returned  the 

completed questionnaire around the end of July 2002.40 The only questions that Mr Madoff was 

not prepared to answer concerned the size and evolution of his client base. He said that this was 

because BLMIS was a private company and was only required to disclose that information to the 

SEC.  I subsequently prepared additional notes of Mr Madoff’s comments during our meeting, 

which supplemented the answers provided in the due diligence questionnaire.41  

 

93. My understanding, again confirmed by Mr Madoff in his questionnaire answers at our meeting, 

was that BLMIS maintained segregated records on its systems of the assets that BLMIS held for 

each client account, and that client securities (in the case of US stocks) were held in an omnibus 

account (segregated from BLMIS’s proprietary assets) at the DTC. This arrangement was in  line 

with US market practice in my experience.  

 

94. It was not  standard practice, nor did  I consider  it  to be necessary or practicable,  for  the BOB 

Group to gain access to the ‘back office’ of BLMIS to review individual client activity performed 

by BLMIS.  Indeed,  I understood  that  the managed  account  trading performed by BLMIS was 

conducted on a bulk basis across multiple  client accounts. Such access would  therefore have 

involved breaching the confidentiality of other clients of BLMIS with whom the BOB Group had 

no  relationship.  Seeking  access  to  such  information would  have  gone  beyond  the  scope  of 

standard due diligence and would  in any event no doubt have been denied  for confidentiality 

reasons. 

                                                 
40  HSBC_0060327 {N/722}; HSBC_006032 {N/575}
41  HSBC_0083515 {N/568} 
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95. We were not  in a position to confirm BLMIS’s omnibus client account holdings at the DTC. The 

DTC account was held by BLMIS and the BOB Group had no right to enquire with the DTC about 

that account. I understood that the only parties other than BLMIS that could gain direct access 

to  information concerning BLMIS’s account at the DTC would be the US regulators and BLMIS’ 

auditors, Friehling & Horowitz. If Ernst & Young had concerns as Primeo’s auditors, I would have 

expected  them  to  ask  Friehling & Horowitz  to  confirm  the  client  assets  held  in BLMIS’s DTC 

account.  I understood  that  Ernst &  Young was  in  contact with  Friehling & Horowitz  and  felt 

comfortable  that Ernst & Young, as a reputable and experienced audit  firm, would obtain any 

confirmations they considered to be necessary before they would sign off on Primeo’s audited 

accounts in line with standard practice for fund auditors.  

 

96. As  part  of  the  due  diligence  exercise, Mr Madoff  provided  the most  recent  BLMIS  audited 

financial accounts for the year ended 31 October 2001 and an Internal Control Report issued by 

its external auditors, Friehling & Horowitz.  I reviewed these documents and noted that BLMIS 

was well capitalised and that no issues were raised. In particular, the auditors’ Internal Control 

Report  confirmed  that  client  assets  and  records were properly  controlled  and maintained by 

BLMIS. 

 

97. As  I was unfamiliar with Friehling & Horowitz,  I enquired about them with Adrian Lockwood, a 

partner of Ernst & Young in Luxembourg who was involved in auditing funds, including Primeo, 

which placed assets with BLMIS.42 Mr Lockwood informed me that he had looked into Friehling 

& Horowitz and had been told by his colleagues at Ernst & Young  in New York that Friehling & 

Horowitz were known  for  their audit work of New York broker dealers. Mr Lockwood did not 

raise any concerns with me regarding Friehling & Horowitz.  I also believed that the SEC would 

have  ensured  that  firms  which  it  regulated  were  audited  by  independent  auditors  of 

appropriate standing. I had no reason to question the standing of Friehling & Horowitz and did 

not consider it necessary to investigate further in this regard. 

 

                                                 
42 HSBC_0083515 {N/568} 
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98. In addition to the due diligence visit that Mr Healy and I made to BLMIS, I spoke with Dr Fano, in 

her capacity as the President of BA Worldwide, concerning BLMIS.43 Dr Fano confirmed that BA 

Worldwide was also conducting ongoing due diligence in respect of BLMIS. Specifically, Dr Fano 

said  that she closely monitored  the performance of BLMIS and  typically visited BLMIS  twice a 

year to ensure that everything was running properly.  

  

99. Overall,  the  due  diligence  review  and  visit went well,  and  nothing  seemed  to  be  out  of  the 

ordinary.  I provided Mr Madoff with a draft of the sub‐custody agreement between HSSL and 

BLMIS relating to Primeo and another HSSL client fund. Mr Madoff said he would arrange for his 

lawyers to  look at the draft and, subject to any comments, that he would sign and return  it as 

soon as possible. I subsequently wrote to Mr Madoff on 26 July 2002 enclosing a final version of 

the agreement44. The agreement was signed on behalf of BLMIS and returned to HSSL  in early 

August 2002.45 The agreement was then signed on behalf of HSSL by Mr Wilcockson and Michael 

May as witnessed by me.  

 

100. I do not recall discussing this agreement with anyone in the HSSL custody department, nor do I 

think I would have or that doing so was necessary, as I did not regard the agreement as having 

any effect upon the day to day operational custody arrangements between HSSL and its clients, 

including  Primeo.  In  fact,  as  I  had  assured Mr Madoff,  the  sub‐custody  agreement  did  not 

change  nor was  it  intended  to  change  anything  as  regards  the  commercial  and  operational 

relationship between Primeo and BLMIS, and the managed account arrangements continued to 

determine the dealings between those parties. As there was no change to the managed account 

operations between Primeo and BLMIS, and as this agreement was between HSSL and BLMIS, I 

do  not  at  this  time  recall mentioning  the  sub‐custody  agreement  specifically  to  the  Primeo 

board (and do not recall having done so until the Primeo board meeting on 14 May 2004 when I 

mentioned  it  for different  reasons  I believe, most  likely  relating  to an  internal control  review 

being performed by Bank Austria, which is dealt with later in this statement).  

 

                                                 
43 HSBC_0083515 {N/568} 
44 NF0006 {N/573}
45 PRI_0015522 {F/18}  
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101. The August 2002 sub‐custody agreement between HSSL and BLMIS was superseded by a sub‐

custody agreement dated 8 September 200446 which added a number of other clients of HSSL 

who by then placed funds with BLMIS, but which was otherwise in the same terms as the 2002 

agreement.  I did not have any  involvement with  the 2004 agreement.  I  later became aware, 

after Mr Madoff’s arrest, that a further sub‐custody agreement was entered into between HSSL 

and  BLMIS  in  January  2008  which  removed  Primeo  from  the  list  of  funds  to  which  the 

agreement applied  since Primeo no  longer placed assets with BLMIS directly  (and did  so only 

indirectly as a shareholder in Alpha and Herald).47  

 
Possible establishment of a SICAV 
 
 
102. In early 2002, Dr Fano approached me  to ask whether  it would be possible  to operate a  fund 

similar to Primeo as a société d'investissement à capital variable (“SICAV”), an open‐ended fund 

structure  common  in  Luxembourg,  under  the  UCITS  Regulations.  Such  a  fund  would  allow 

broader marketing and distribution to investors. As the UCITS Regulations were more stringent, 

I  asked Mr  Fiorino  in  about May  2002  to  analyse  BLMIS’s  investment  activity  to  determine 

whether the investment strategy of BLMIS would be UCITS‐compliant.  

 

103. Mr  Fiorino  reported back  to me on  27 May  200248  that he had  reviewed BLMIS’  investment 

activity on Primeo’s account between July and October 2001 and January and February 2002. He 

concluded that it could be feasible to operate BLMIS’s investment strategy for a UCITS fund and 

reported to me that he had not identified any material discrepancies in BLMIS’s trading activity 

during  these periods.   On 30 May 2002,  I  responded  to Dr Fano  that  it might be possible  to 

operate a fund similar to Primeo as a SICAV under UCITS Part 1 Regulations.49   

 

104. Dr  Fano  responded  on  3  July  2002,50  agreeing  that Mr Madoff’s  strategy  could  comply with 

UCITS  Part  1  Regulations,  but  that  a  “serious  problem”  could  be  HSSL’s  “reinforcement  of 

responsibility  as  custodian”.  Dr  Fano  said  that  she  would  “have  to  check  this  issue  (very 

                                                 
46 HSBC_0066030 {F/21} 
47 HSBC_0045684 {N/2733} 
48 HSBC_0047967 {N/547} 
49 HSBC_0012047 {N/552} 
50 HSBC_0058598 {N/562} 

B / 9 / 32

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 123 of 261



 

 
33 

1190915‐2 

cautiously) with Madoff first, in order to know how far could he go (if he would like at all…)”.51 I 

understood  this  to be a  reference  to Mr Madoff’s  resistance  to  changing  the BLMIS business 

model in any way. I also understood Dr Fano to be concerned about the requirement to register 

and disclose BLMIS as the investment manager in fund documentation.  

 

Follow Up to the Due Diligence Visit 
 

105. On 26 July 2002, I sent an email to members of the GFS global management committee and Mr 

Healy summarising  the due diligence which had been carried out on BLMIS.52  I also sent Tom 

Young,  a  credit  and  risk  manager  at  Bank  of  Bermuda  in  Ireland  (“BOBI”),  a  copy  of  the 

completed due diligence questionnaire along with the BLMIS audited financial accounts and the 

Internal Control Report issued by Friehling & Horowitz.53   

 

106. On 9  September 2002, Mr Gerry Brady,  the Head of BOBI and  also a Thema board member, 

asked me to “confirm that we have obtained or will obtain  independent confirmation that  the 

Thema  assets  in  custody  are  not  comingled  with Madoff’s  prime  broker  assets.”  Mr  Young 

followed  this up with what he  thought was  required:   “1.  Independent auditor’s confirmation 

that the assets are not co‐mingled.   Madoff’s representation  is not enough.   2. Annual audited 

accounts of Madoff”.54  In reply,55 I noted that I had already provided item 2 to Mr Young in the 

due diligence material I had sent him earlier. As to point 1, I understood that Ernst & Young, as 

Primeo’s auditor, had obtained independent confirmation from Friehling & Horowitz concerning 

Primeo’s  assets held  at BLMIS  and  therefore  considered  that  Thema’s  auditor  should do  the 

same for Thema.     

 

107. Mr Young and I exchanged further emails on 19 and 20 September 2002.56  Mr Young had again 

raised the matter of  independent verification of asset segregation.   My view was that the BOB 

Group was not  in a position to seek more than what had already been provided as  it was the 

funds, and not the BOB Group, that had appointed BLMIS.  

                                                 
51 HSBC_0058598 {N/562}  
52 NF0007 {N/572}
53 HSBC_0012132 {N/582} 
54 HSBC_0058969  {N/606}
55 HSBC_0058969 {N/606}  
56 HSBC_0058969  {N/606}

B / 9 / 33

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 124 of 261



 

 
34 

1190915‐2 

 

108. As part of the ongoing due diligence process, I sent a  letter to BLMIS on 29 April 200357 asking 

for a copy of the audited financial statements of BLMIS for the period ended 31 October 2002, 

and the latest Internal Control Report issued by the independent auditors of BLMIS, Friehling & 

Horowitz.   BLMIS duly provided both, which  I reviewed and again noted that BLMIS remained 

well capitalised and that no issues were raised.58  

 
Primeo’s Foreign Exchange Facility increases to US$100 million  
 
109. On 13 September 2002, a Credit Application Memorandum was submitted by Jill Irwin, who was 

at this time the HSSL CRM responsible for Primeo.59 The application sought to renew Primeo’s 

US$500,000  overdraft  facility  and  to  increase  Primeo’s  foreign  exchange  facility  from US$50 

million (up to a maximum of 25% of the NAV) to US$100 million (up to 100% of the NAV of the 

Euro class shares). The “additional comments” in respect of the application stated: 

 

“The facility is cash collateralised: Bank of Bermuda does not have custody of the assets 

of the Select Fund as these are held at the broker in New York (Madoff). 

… 

The current agreement  specifies  that  the  facility must not be greater  than 25% of  the 

NAV of the sub‐fund and it is suggested that this be extended to cover total NAV of the 

EURO Class – Primeo Fund.” 

 

110. The minutes  of  the HSSL  Credit  Committee meeting  on  13  September  2002  record  that  the 

proposed  increase  to Primeo’s  foreign exchange  facility was approved.60    It was noted  in  the 

credit committee minutes  that “[t]he  facility  is cash collateralised: Bank of Bermuda does not 

have  custody  of  the  assets  of  the  Select  Fund  as  these  are  held  at  the  broker  in  New  York 

(Madoff).” Cash‐collateralised facilities such as these represented a relatively  low credit risk to 

the bank.  

 

                                                 
57  NF0008 {N/730}
58 NF0009 {N/630}; NF0010 {N/813}
59 HSBC_0026081 {N/603}
60 HSBC_0075551 {N/604}
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111. On  23  September  2002,  the  Primeo  board  resolved  to  approve  the  increase  in  the  foreign 

exchange facility with HSSL to a maximum of US$100 million.61 

 
Primeo board meeting on 5 December 2002 
 
 
112. On  5  December  2002,  I  attended  a  Primeo  board  meeting  held  at  HSSL’s  offices  in 

Luxembourg.62  The  meeting  included  a  discussion  regarding  the  family  connections  within 

BLMIS. The  fact  that a number of members of  the Madoff  family held key  roles within BLMIS 

and the risks that this could entail was covered. I understood that BLMIS was at heart something 

of a family business and that a number of Mr Madoff’s relations were working within BLMIS.  I 

understood that Mr DiPascali, who was not to my knowledge a relation of Mr Madoff, ran the 

investment management operations of BLMIS. Dr Fano, who I understood had visited BLMIS and 

met Mr Madoff  on  a  number  of  occasions,  reassured  the  board  and  said  that  she was  not 

concerned  by  the  family  connections  existing within  BLMIS.  The  board  nonetheless  resolved 

that they would  like to meet with Mr Madoff and asked Dr Fano to review the options with a 

view to such a meeting taking place in 2003. However, to my knowledge, no such meeting ever 

took place.  

 

113. I recall that we also discussed the  ‘key man’ risk associated with Mr Madoff.  In my opinion,  it 

was understood by the board that the BLMIS managed account activity was heavily reliant upon 

Mr Madoff. This was a matter of more concern to me than the family connections within BLMIS.  

 

114. There was also discussion at this meeting about a further proposed increase to Primeo’s foreign 

exchange facility with HSSL. As the minutes record: 

 

“Dr Fano referred to the Foreign Exchange Facility with [HSSL] and requested if it would 

be possible to  increase the Facility. Ms  Irwin advised that  if the Fund was to wait until 

January  2003  an  extension  to  the  existing  Facility  could  be  acceptable  without  any 

additional cost. Mr Fielding suggested that a Facility up to $200,000,000 (two hundred 

million)  could be put  in  place and  that  two directors  should be delegated  to  sign  the 

                                                 
61 PRI_0001441  {N/607} 
62 PRI_0001459 {H/27/1-3}
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agreement.  It was  resolved  to  approve  that  any  two  directors may  sign  the  foreseen 

Foreign Exchange Facility Agreement referred to above.”  {H/27/2}

 

 
Primeo’s Foreign Exchange Facility increases to US$200 million 

 
115. On 13  January 2003, a  further Credit Application Memorandum was prepared by Ms  Irwin  in 

respect of Primeo.63 The application sought to  increase Primeo’s foreign exchange facility from 

US$100 million  to  US$200 million.  The  “additional  comments”  in  respect  of  the  application 

stated:  

 

“The facility is cash collateralised: Bank of Bermuda does not have custody of the assets 

of the Select Fund as these are held at the broker in New York (Madoff). 

… 

The  request  to  increase  the  facility  has  been made  following  discussions  at  a  recent 

[Primeo] Board meeting whereby the directors noted that  the current  facility  limit was 

almost attained and with the steady growth of the fund it would be reasonable to seek a 

significant increase in order to cover for future growth” 

 

116. The  minutes  of  the  HSSL  Credit  Committee  meeting  on  17  January  2003  record  that  the 

proposed  increase  to  Primeo’s  foreign  exchange  facility  was  approved.64  Again,  cash 

collateralised facilities of this nature represented a relatively low credit risk to HSSL. I note from 

the minutes of this meeting that I was present, as was my colleague Mr May who had signed the 

sub‐custody agreement between HSSL and BLMIS on behalf of HSSL. Although  I  cannot  recall 

whether  it  was  specifically  discussed  at  this  meeting,  I  believe  that  the  approval  of  this 

significant  increase  to  the  foreign  exchange  facility may  have  been  helped  by  HSSL  having 

implemented the sub‐custody agreement with the provisions it contained giving HSSL the ability 

to instruct the transfer of client assets from BLMIS to HSSL should the need arise.  

 

 

                                                 
63 HSBC_0027374 {N/669} 
64 HSBC_0075814 {N/671} 
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Establishment of Alpha  

 

117. In  March  2003,  Alpha,  a  Bermuda‐incorporated  investment  fund,  was  established  by  Bank 

Austria, Ms Kohn and Dr Fano. On 17 March 2003,  I became a director of Alpha. At that time, 

the other directors of Alpha were Dr Zapotocky, Ms Kohn and Dr Fano.  

 

118. Alpha  Prime  Asset  Management  Ltd  (a  Bermuda  company)  and  BA  Worldwide  were  the 

investment manager  and  investment  adviser  to  Alpha  respectively.  BLMIS  was  Alpha’s  sub‐

investment manager and broker dealer. HSSL was both the sub‐custodian and sub‐administrator 

to Alpha pursuant to a delegation agreement between BOB and HSSL dated 12 March 2003.65 As 

I  have  set  out  above,  Clause  6(B)  of  the  custodian  agreement  between  Alpha  and  BOB 

confirmed  that  the bank was not  responsible  for  the  safekeeping of assets  that were held by 

third party brokers (such as BLMIS). 

 

119. Alpha placed substantially all of  its assets with BLMIS for management via a managed account 

structure, and BLMIS retained custody of these assets of Alpha for the purpose of executing Mr 

Madoff’s trading strategy. As I have explained above, in November 2003 a sub‐fund of Primeo, 

Executive, opened and acquired shares in Alpha. 

 

120. I resigned as a director of Alpha on 29 December 2006. As already mentioned, this was because 

HSS’s general policy was no longer to offer HSBC Group employees as board members of client 

funds. I thereafter had very little direct involvement with matters concerning Alpha.  

 

Bank Austria Presentation 

 

121. In March 2003, Bank Austria completed its merger with Creditanstalt, an Austrian bank based in 

Vienna, to create Bank Austria Creditanstalt.  

 

122. Towards  the end of April 2003, Dr Fano asked me  to give a presentation  to Bank Austria  risk 

management and  internal control executives about GFS and  to explain  the bank’s perspective 

                                                  
65 NF0011 {N/709.1}
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on  the  arrangements between  Primeo  and BLMIS. Dr  Fano  explained  to me  that  this was  in 

connection with an  internal Bank Austria  review being done as a  result of  the growth  in  the 

assets  of  Primeo.  Around  the  end  of May  2003,  Germain  Birgen,  then  the  new Managing 

Director of HSSL, and I made the presentation as requested.   

 

123. A  section  of  the  PowerPoint  presentation  that Mr  Birgen  and  I  used66 was  headed  ‘Madoff 

Relationship’ and noted among other things that “assets are held with [BLMIS] when our client 

appoints  [BLMIS]  in  relation  to  their  fund,  e.g.  by  opening  a  Trading  Account”.  {N/740/34} This was  an 

important point as  it explained  the arrangements between our  fund clients and BLMIS  (which 

involved BLMIS having custody of the clients’ assets).  

 

124. The  following  slide  stated  that:  “(1)  The  Fund  Manager  or  Advisor  [in  Primeo’s  case,  BA 

Worldwide] is expected to perform initial and regular due diligence on [BLMIS] in relation to the 

Trading Account”;  (2) Bank of Bermuda’s due diligence of BLMIS was  “in  relation  to  the  sub‐

custodian arrangements”; and  (3)  “Bank of Bermuda  completed  its most  recent due diligence 

review on [BLMIS] in the 3rd quarter of 2002.”67 The first point dealt with the fact that it was the 

responsibility  of  the  funds’  managers  or  investment  advisers,  and  not  the  BOB  Group,  to 

conduct due diligence  concerning  the  ‘trading  account’  (i.e. managed  account)  arrangements 

between the relevant funds and BLMIS. The second point dealt with the fact that the BOB Group 

carried out due diligence in respect of BLMIS only in the context of the arrangements between 

the BOB Group and BLMIS, which  in the case of Primeo concerned the ability of HSSL to exert 

control over Primeo’s assets  in BLMIS’s custody  in connection with credit facilities provided by 

HSSL to Primeo  if need be, e.g.  in the event of a credit default by Primeo. The third point was 

referencing the due diligence that Mr Healy and I had recently conducted in respect of BLMIS in 

July 2002. 

 

125. On 27 June 2003, I emailed Dr Fano to confirm that BLMIS due diligence would continue to be 

conducted by the BOB Group at least every two years, but possibly more regularly “if the assets 

held with Madoff for all our clients continue to grow at the current rate”.68 My thinking on the 

                                                 
66 HSBC_0048789 {N/740} 
67 HSBC_0048789 {N/740/35} 
68 PRI_0014721 {N/769} 
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latter point was that if the amount of assets placed with BLMIS by BOB Group clients continued 

to grow considerably  it was equally  likely  that  the credit  facility amounts  requested  from  the 

BOB Group by these clients would grow in a similar fashion thus increasing the credit risk to the 

BOB Group and hence it may be appropriate for the BOB Group to conduct more frequent due 

diligence on BLMIS in order to satisfy the BOB Group from a credit risk perspective. 

 

126. I note that Primeo alleges that the presentation that Mr Birgen and I made to Bank Austria was 

“misleading”  because  it  (i)  omitted  to  explain  any  of  the  concerns  that  had  been  expressed 

within the BOB Group about BLMIS  (ii) emphasized and relied upon the fact that BLMIS had a 

‘clean external audit opinion’ notwithstanding purported concerns about the ability to rely on 

Friehling & Horowitz and  (iii)  referred  to  the BOB Group carrying out  regular due diligence  in 

respect of BLMIS. I reject these allegations as I now explain. 

 

127. As to the first allegation, the context and purpose of the presentation must be borne  in mind. 

This was a high‐level presentation to experienced finance professionals within a major client of 

the BOB Group. Bank Austria already had significant involvement with BLMIS on account of the 

various  funds,  including  Primeo,  that  it  had  created,  controlled  or  provided  services  (e.g. 

investment  advisory  services)  to,  and  which  placed  their  assets  in  the  custody  of  BLMIS  in 

relation to their investment management arrangements. It would not have been appropriate in 

my opinion to enter  into gossip about possible concerns about BLMIS that  in my opinion were 

no more substantiated than rumours. 

 

128. As  to  the  second  allegation,  it was  a matter  of  fact  that  BLMIS  had  a  ‘clean  external  audit 

opinion’, and there was nothing misleading about this statement. As I explained above, I had no 

reason to question Friehling & Horowitz’s audit opinion. Indeed, Mr Lockwood at Ernst & Young 

in Luxembourg had told me that Friehling & Horowitz were known for their audit work of New 

York broker dealers and I understood that the SEC would have been satisfied with the standing 

of Friehling & Horowitz as BLMIS’s auditor.  

 

129. As to the third allegation, HSSL had not needed to undertake due diligence in respect of BLMIS 

prior to the proposed entry  into the sub‐custody agreement between HSSL and BLMIS. HSSL’s 

clients’ assets were held in the custody of BLMIS pursuant to the clients own arrangements with 
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BLMIS. It was expressly stated in the presentation slides that Bank of Bermuda’s due diligence of 

BLMIS was “in relation to the sub‐custodian arrangements”. {N/740/35} The   slides also made reference to 

the fact that “Bank of Bermuda completed its most recent due diligence review on [BLMIS] in the 

3rd quarter of 2002.” {N/740/35} This was a reference to the due diligence visit to BLMIS that  I had  led  in 

connection with the proposed sub‐custody agreement. It was always my intention that such due 

diligence would be refreshed at appropriate intervals thereafter, which in fact it was.  

 

Primeo board meeting on 23 June 2003 

 
130. On 23  June 2003,  I attended a Primeo board meeting  in Madrid. Dr Kaniak, Mr Simon and Mr 

Spalek were also present, as were Dr Fano on behalf of BA Worldwide and my HSSL colleague 

Ms Irwin, who acted as secretary.  As usual, minutes of the meeting were prepared.69  

 

131. As was usually the case at Primeo board meetings, Dr Fano gave a report to the board on behalf 

of the investment adviser, BA Worldwide. Dr Fano explained that a Bank Austria internal control 

review  involving  Primeo  had  been  triggered  as  a  result  of  an  internal NAV milestone  having 

been reached (in this case, the NAV of Primeo exceeding US$350 million).  

 

132. I understood  that  this was  the review  to which Dr Fano had alluded prior  to  the presentation 

that Mr Birgen and  I had made to Bank Austria the previous month. Dr Fano presented to the 

board  the key  findings made by Bank Austria  in  its  review, as set out  in  its  report of 11  June 

2003  (which  document  I  have  subsequently  reviewed,  and  which  I  see  was  circulated  to, 

amongst others, Mr Simon, who was a director and the Chairman, President and Chief Executive 

Officer  of  Primeo,  and  to  the  management  of  BA  Worldwide)  (the  “Bank  Austria  Audit 

Review”). 70  

 

133. The chief findings from the review as presented by Dr Fano to the Primeo board were as follows:  

 

(a) There was no formal agreement in place between Primeo and BLMIS concerning investment 

strategy, only a “gentlemen’s agreement” as to the execution of Mr Madoff’s strategy.  

                                                 
69 PRI_0014650 {H/32/1-4} 
70 PRI_0014632 {N/763} 
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To my  knowledge,  it was  correct  that  there was  no  formal  agreement  in  place  between 

Primeo and BLMIS beyond  the Brokerage Agreements:  in particular  there was no written 

agreement  setting out parameters or  limitations  in  respect of BLMIS’s  role as  investment 

manager.  In  my  view,  the  board  was  relatively  relaxed  about  this  as  the  relationship 

between Primeo and BLMIS had been  in place for a  long time and no problems had arisen 

with  BLMIS  straying  outside  its  usual  investment  strategy.  However,  I  suggested  at  the 

meeting that the existing Brokerage Agreements with BLMIS should be amended formally to 

record  investment  restrictions  to which we  required BLMIS  to  adhere  (which  in my  view 

should  have  been  entirely  consistent  with  the  investment  strategy  that  BLMIS  had 

purportedly  followed  to  date).  Dr  Fano  responded  that  she  was  due  to meet  with Mr 

Madoff again  soon  (she had previously advised  the board  that  she  typically met with Mr 

Madoff twice a year) and would consider prior to that meeting how best to raise this matter 

with him.  

 

(b) Bank Austria  and  BA Worldwide were  totally  reliant  on  BLMIS  for  information  regarding 

Primeo’s investments with BLMIS due to his roles as both investment manager and broker.  

 

Dr Fano said that BA Worldwide had also identified that they had to rely totally on BLMIS for 

information  regarding  Primeo  due  to  BLMIS’ multiple  roles.  Dr  Fano  also  said  that  the 

concentration of responsibilities with BLMIS would never change as Mr Madoff  insisted on 

BLMIS  carrying out  the  investment management, broking  and  custody  functions  so  as  to 

avoid  his  trading  strategy  being  exposed.  This  was  consistent  with  my  understanding 

concerning the way  in which Mr Madoff conducted BLMIS’s managed account business so 

as  to  protect  the  confidentiality  of  his  trading  strategy  and  to  optimise  trading  and 

operational  efficiency.  Dr  Fano mentioned  that  the  confirmation  of  transactions was  an 

issue without  an  independent  broker  counter  party.  She  further  explained  that  this was 

viewed  as  an  inherent but  acceptable  risk  associated with  the BLMIS  asset management 

model.  

 

134. None of what Dr Fano reported from the Bank Austria Audit Review came as a surprise to me, 

nor was  there  any  indication  that  it  came  as  a  surprise  to  any of  the other directors.  It was 
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consistent with my understanding of  the arrangements and some of  the  risks associated with 

Primeo’s relationship with BLMIS. Dr Fano regularly reported to the Primeo directors at board 

meetings concerning  the activities of BA Worldwide and BLMIS with respect  to Primeo and  in 

my  opinion,  as  one  would  expect,  the  board  was  aware  of  the  arrangements  and  risks 

associated with BLMIS.  

 

135. Dr  Kaniak  confirmed  to  the  board  that  the  Primeo  board  had  the  right  to  terminate  the 

relationship between Primeo and BLMIS. This led to a discussion about what action the Primeo 

board might take  if the  fund were to cease  its relationship with BLMIS. The options discussed 

included closing the fund, selling the fund and switching to a new investment manager in place 

of BLMIS. It was noted that a sale of the fund would risk Primeo losing shareholders. However, 

this was  a  theoretical  discussion  only  and  these  options were  not  progressed  and  the  fund 

continued its existing arrangements with BLMIS.  

 
14 November 2003 Credit Committee Meeting 

 
136. In August 2003, I became Global Head of Banking for GFS reporting directly to the global head of 

GFS, Paul Smith, and became a member of the GFS global management committee. I continued 

to be employed by HSSL. As Global Head of Banking for GFS,  I had responsibility among other 

things for approving and monitoring clients’ credit and banking activities.  

 

137. In  this  capacity,  I  reviewed a Credit Application Memorandum  in  respect of Primeo dated 21 

October 2003 that had been prepared by Ms Oranges and Ms  Irwin of HSSL.71 The application 

sought  to  renew  Primeo’s  existing  overdraft  facility  (US$500,000),  to  increase  its  foreign 

exchange facility from US$200 million to US$250 million (up to 100% of Primeo’s NAV) and to 

introduce a new leverage facility (US$10 million or 10% of the net value of assets under custody 

(“NVAC”)).   

 

138. The proposed  introduction of the new  leverage facility was significant  in the context of HSSL’s 

credit exposure  to Primeo. Whereas  the extension of  cash  collateralised  credit  to Primeo  for 

overdraft  and  foreign  exchange  purposes  was  relatively  low  risk  from  a  credit  perspective, 

                                                 
71 HSBC_0028333 {N/800}  
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lending for  leverage purposes carried a far greater credit risk to HSSL because any  investment 

losses  suffered by Primeo  in  connection with  leverage would be multiplied. Further, whereas 

overdraft facilities for  liquidity purposes are typically utilised by clients on a  less frequent and 

short  term basis,  leverage  finance  tends  to  be  utilised by  clients more  fully  and over  longer 

periods, thereby increasing the credit risk to the bank. In addition to the introduction of the new 

leverage  lending  facility,  Primeo  sought  to  increase  its  foreign  exchange  facility  to  US$250 

million.  If these facilities were approved, the credit risk to HSSL associated with Primeo would 

be significantly greater than it had ever been previously.  

 

139. The application recorded that “Bank of Bermuda does not have custody of the assets of Select 

Fund as these are held at broker – Madoff” and that Select’s “investments are being managed by 

one manager (Madoff) through a managed account”.   {N/800/2}

 

140. Under the heading  ‘Risks and Mitigants’  it was noted as a risk to HSSL that “next to all money 

invested [by Primeo] with Madoff could be lost and the Bank would be unable to recover cash to 

pay for any FX losses”. It was also noted that “Madoff could be perceived as a family institution 

and therefore the risk of the performance changing if Mr Madoff is no longer in control may be 

significant”.  The mitigants  in  respect  of  this  risk  included  that  “Ursula  Fano  of  Bank Austria 

ensures  that  at  least  two  visits  a  year  are  paid  to  Mr  Madoff  in  order  to  be  aware  of 

developments within his company”.  {N/800/4-5}

 

141. Under the heading ‘Credit Risk Rating’, the application stated: 

 

“It  is  suggested  that  the  rating applied  to  this client  is 4‐B, Average  risk – Lower Tier, 

Stable.  The  reason  being  that  the  fund  is  invested mainly  in US  equities.  It  could  be 

argued  that  this would merit  a  higher  rating  however  assets  are  not  actually  in  our 

custody but held with the prime broker – Madoff.” {N/800/5}

 

142. It was also noted in the application that updated due diligence was required in respect of BLMIS 

in order  to extend  leverage  lending  to Primeo  (this  relates  to due diligence  in  respect of  the 

arrangements  between  HSSL  and  BLMIS,  and  shows  that  this was  a  factor  in  being  able  to 

consider increased lending to Primeo), but that it was suggested to defer the due diligence visit 
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until  early  2004  in  order  to  allow  sufficient  time  to  coordinate  a  further meeting  with Mr 

Madoff.    As  I  explain  below,  I  later  conducted  this  further  due  diligence, which  included  a 

further meeting with Mr Madoff at BLMIS’s offices, on 3 March 2004.  

 

143. A further Credit Application Memorandum in respect of Primeo, dated 10 November 2003, was 

prepared by Ms Oranges.72 This memorandum included the following specific comment: 

 

“With  regards  to  assets  held  at  Broker  – Madoff,  be  informed  that  there  is  a  sub‐

custodian  agreement  in  place  between Madoff  and  the  Bank. While Madoff  and  the 

agreement are not  standard, agreement  in place  states  that “the Sub‐Custodian  shall, 

upon  receipt of Proper  Instructions  from  the Bank, make a  free delivery of any of  the 

Property held or aministered [sic] by it hereunder to or to the order of the Bank provided 

always that any instrucion [sic] relating to the free transfer or cahs [sic] and/or securities 

shall be subject to the approval of an officer of the Bank”. 

 

144. I  attended  a meeting  of  the  HSSL  credit  committee  on  14  November  2003,73  at  which  the 

committee  considered  this  credit  application  for  Primeo.  I  note  from  the minutes  that  this 

meeting was chaired by Mr May, who had signed the sub‐custody agreement between HSSL and 

BLMIS on behalf of HSSL. We discussed at this meeting the ability of HSSL to exercise  its rights 

under the sub‐custody agreement to require BLMIS to effect the free delivery of Primeo’s assets 

held by BLMIS to HSSL in the event of a credit default by Primeo. On account of this right, it was 

agreed that these assets could therefore be regarded as eligible collateral  for the purposes of 

the  proposed  credit  facilities.  I  note  that  the minutes  of  this meeting  explicitly  record  that 

“[a]ssets held at Madoff can be used as collateral due to the sub‐custodian agreement  in place 

with Madoff”. {N/822/2}

 

145. In effect,  the  free delivery  right  in  the  sub‐custody agreement between HSSL and BLMIS was 

relied upon  to support  the  introduction of a credit  facility  to Primeo  for  leverage purposes.  It 

was my  understanding  that,  if  Primeo  defaulted  on  its  credit  facilities,  HSSL would  instruct 

BLMIS  to make a  free delivery of Primeo’s assets held by BLMIS  to HSSL, against which HSSL 

                                                 
72 HSBC_0076231 {N/820} 
73 HSBC_0061275 {N/822}   
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could then enforce its collateral rights over these assets. This was particularly important in light 

of the significant increase in the credit risk to the bank associated with Primeo on account of the 

introduction of lending for leverage purposes.  

 
A further BLMIS due diligence visit  

 

146. By  early  2004 more  than  18 months  had  passed  since  the  due  diligence  visit  I  had made  to 

BLMIS in July 2002. Ordinarily, a two‐year interval between due diligence visits to BLMIS would 

have been appropriate  in  the  context of  the previous  credit  risk  to  the bank associated with 

clients who held assets at BLMIS. However, HSSL specifically needed the due diligence in respect 

of BLMIS refreshed on account of the leverage lending that was now being extended to Primeo 

as explained above. I therefore began preparations for another due diligence visit to BLMIS.   

 

147. I had no difficulty in setting up a meeting with Mr Madoff for this due diligence. On 26 February 

2004,  I  sent  Mr  Madoff  a  fax  in  preparation  for  our  meeting  providing  the  completed 

questionnaire from the previous visit in July 2002 and explaining that I wanted to cover it again 

during the next visit.74
 
 

 

148. This second due diligence visit took place at BLMIS’s New York offices on 3 March 2004.   I was 

accompanied  by Mr Wilcockson,  the  Global  Head  of  Client  Services  for  GFS, who  had  very 

considerable alternative fund experience. Mr Wilcockson and I went through the questionnaire 

with Mr Madoff, updating  it when answers had changed since the previous due diligence visit, 

and Mr Madoff signed it again. The relatively few changes were recorded by hand on the 2002 

questionnaire.75  I also made some handwritten notes on a copy of the fax cover sheet that I had 

sent to Mr Madoff prior to the meeting.76 

   

149. Mr Madoff also provided us with the latest BLMIS audited financial accounts for the year ended 

31 October 2003 and the latest Internal Control Report77 issued by the independent auditors of 

BLMIS, both of which again provided me with assurance that BLMIS was financially sound and 

                                                 
74 NF0012 {N/879} 
75 HSBC_0083915 {N/574} 
76 NF0012 {N/879} 
77 HSBC_0083915 {N/574} 
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was properly  controlling and maintaining  client assets and  records.  I noted  from  the audited 

accounts  that  BLMIS’s  financial  situation  had  continued  to  improve  from  its  already  strong 

position.  

 

150. I reconfirmed with Mr Madoff at this meeting that BLMIS used segregated accounts at the DTC 

for holding client assets separate from proprietary assets, and that BLMIS maintained individual 

client level records on BLMIS’s systems for the assets held by BLMIS for each client. Mr Madoff 

also said that BLMIS remained closed for new investment management business and also talked 

generally about his business and the market. I felt that the responses given by Mr Madoff were 

entirely satisfactory and I had no reason to doubt their truthfulness. As on the previous visit, Mr 

Madoff took us on a tour of BLMIS’s trading floor after our meeting.  

 

151. Upon  my  return  to  Europe  I  sent  an  email  to  members  of  the  GFS  global  management 

committee confirming that Mr Wilcockson and I had visited BLMIS and that no issues had come 

to light.78  

 
The acquisition of the BOB Group by HSBC  

 

152. In February 2004, the BOB Group was acquired by HSBC Holdings plc. Thereafter, the integration 

of  the BOB Group  into  the HSBC Group  took place over approximately a year. As part of  the 

integration  and  reorganisation  that  occurred, most  GFS  credit  and  treasury  functions  were 

centralised per  region.    In Europe,  these  functions were moved  from  Luxembourg, Guernsey, 

Ireland and  the  Isle of Man  to HSBC  in London. Client  credit approval and  sub‐custodian due 

diligence were among the functions that were centralised in London. However, all client facing 

custody  and  fund  administration  services  continued  to  be  provided  to  client  funds  by  the 

relevant  local offices,  i.e.  in Primeo’s case  these services continued  to be provided by HSSL  in 

Luxembourg.  

 

153. The former GFS alternative fund business of the BOB Group became Alternative Fund Services 

(“AFS”) within HSBC Securities Services (“HSS”). The banking, credit and treasury services of AFS 

                                                 
78 HSBC_0030649 {N/994}  

B / 9 / 46

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 137 of 261



 

 
47 

1190915‐2 

were migrated to a so‐called “hub‐and‐spoke” model, which provided for the centralisation of 

certain functions.  

 

154. As with GFS under the BOB Group, AFS had a global management committee, but it was not the 

role  of  this  committee  or  its members  to  provide  day‐to‐day management  of  fund  services 

provided by the different offices (which included HSSL in Luxembourg).     

 

155. I was extensively involved in the integration work and at the end of 2004 I was appointed Global 

Chief Administrative Officer of AFS. I had  less  involvement with matters concerning BLMIS and 

Primeo in this new role within the bank. 

 
Primeo board meeting on 14 May 2004  
 

156. I attended a board meeting of Primeo held in Madrid on 14 May 2004.79  

 

157. At  this  meeting,  there  was  a  follow‐up  to  discussions  had  at  the  previous  board  meeting 

regarding  the Brokerage Agreements  and  investment  restrictions  for BLMIS’s management of 

Primeo’s  assets.  In  particular,  the board  again discussed  the  fact  that  there were no written 

investment  restrictions  in  place  between  Primeo  and  BLMIS  that  would  stop  BLMIS  from 

dramatically  changing  the  investment  strategy,  for  example  to  start  trading  gold or  Japanese 

equities. I therefore suggested that, as BLMIS operated  in the United States and was regulated 

by  the SEC,  it would be appropriate  for BLMIS  to be  restricted  to  trading  in US markets only. 

Others  suggested  that BLMIS  should be  restricted  to  trading  in  securities quoted on  the New 

York  Stock  Exchange  or  NASDAQ.  Dr  Fano  said  she would  prefer  that  BLMIS was  limited  to 

trading S&P500 securities, possibly S&P100 options, money market funds and cash deposits. Dr 

Fano undertook to draft proposed  investment restrictions for review by the board. However,  I 

do  not  recall  receiving  any  such  proposed  restrictions.  In  the  event,  to  my  knowledge  no 

investment  restrictions between Primeo and BLMIS were documented prior  to my  resignation 

from the Primeo board  in 2006.  I do not know  if there was any such agreement or restrictions 

formally put in place between Primeo and BLMIS thereafter. 

 

                                                 
79 PRI_0001624 {N/948}   
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158. The board also again discussed the  lack of  independent confirmations, beyond what was being 

provided by BLMIS,  regarding  the existence of  the  securities purportedly  traded  and held by 

BLMIS. It was noted in particular that there was no proof that such securities existed or that the 

transaction confirmation slips provided by BLMIS were valid and that such trades had actually 

been executed.  I restated my view  that Primeo should  take comfort  from  the  fact  that BLMIS 

was  regulated  by  the  SEC,  however  I  thought  it was  nonetheless  appropriate  for  Primeo  to 

document with BLMIS appropriate investment restrictions.  

 

159. I also note that I made passing reference at this meeting to the sub‐custody agreement between 

HSSL and BLMIS, however I do not believe that the Primeo board placed any particular reliance 

on the existence of this agreement concerning Primeo’s arrangements or dealings with BLMIS. 

The board was  in my view aware  that BLMIS held custody of Primeo’s assets pursuant  to  the 

managed account arrangements that had been put in place between BLMIS and Primeo directly.   

 

The establishment of Herald 

 

160. In March  2004, Herald was  established  by  Bank Medici, which  I  understood was  a  company 

jointly owned by Bank Austria and Ms Kohn. I was aware that Ms Kohn was personally involved 

in the establishment of Herald and that Herald placed substantially all of  its assets with BLMIS 

for management. HSSL was the administrator and custodian of Herald. As I have set out above, 

Clause 6.2 of the custodian agreement between Herald and HSSL confirmed that HSSL was not 

responsible for the safekeeping of assets that were held by third party brokers, such as BLMIS.   

 

161. In  November  2004,  Executive  switched  its  investment  in  Select  to  Herald  USA  Segregated 

Portfolio One, a sub‐fund of Herald.  

 

Concerns reportedly raised by Roberto Nespolo and Ernst & Young  

 

162. On 24 February 2005, I received an email from my HSSL colleague Mr Fiorino which reported on 

a meeting that he had attended the previous day with Michael Ferguson and Kerry‐Jane Nichol 
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of Ernst & Young in Luxembourg, who were responsible for the audit of Primeo.80 Mr Lockwood 

had  passed  away  and  I was  informed  by Mr  Fiorino  that  Ernst &  Young were  conducting  a 

review of their clients to ensure they remained comfortable with the risk profile. Mr Fiorino had 

worked for HSSL since 1989, and in 2005 was the head of AFS at HSSL, reporting to Mr Birgen.  

 

163. Mr  Fiorino’s  email  referred  to  “rumours”  regarding BLMIS which  had  reportedly  been  raised 

with Ernst & Young by Roberto Nespolo, who was not an HSBC employee, but who was involved 

in  the management  of  Thema  on  behalf  of  its  promoter, Genevalor  Benbassat. Mr  Fiorino’s 

email also stated  that Ernst & Young were meeting with other banks  in Luxembourg  that had 

connections with BLMIS and  that  thereafter Ernst & Young planned  to visit BLMIS. The email 

said further that if Ernst & Young could not obtain satisfaction regarding BLMIS, Ernst & Young 

may resign as auditor or qualify the accounts of relevant funds that they audited. I responded to 

Mr Fiorino, asking him to keep track of this  issue,  including whether and when Ernst & Young 

conducted any visit to BLMIS.81 

 

164. In the event,  I am not aware  if Ernst & Young conducted any visit to BLMIS. However, Ernst & 

Young did not to my knowledge qualify their audit of the accounts of Primeo and continued as 

Primeo’s auditor.  

 

Further BLMIS due diligence and  reviews  led by Christine Coe and Brian Pettitt, and  conducted by 
KPMG 

 

165. Following  the  acquisition  of  the  BOB  Group  by  HSBC  Holdings  plc,  responsibility  for  credit 

approval in respect of AFS client funds (including Primeo) as well as sub‐custodian due diligence 

was moved to Christine Coe, the Global Head of Credit (and  later Risk Management) at HSS  in 

London. As part of this process, Ms Coe reviewed the credit facilities provided to a number of 

client funds whose assets were with BLMIS. Ms Coe indicated that she wanted to become more 

familiar with BLMIS and  in particular  to understand how  the return of assets  from BLMIS was 

assured in the event of a credit default by any of these client funds.  

 

                                                 
80 HSBC_0013866 {N/1159}  
81 HSBC_0013866 {N/1159} 
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166. Ms  Coe  knew  that  I  had  previously  conducted  due  diligence  concerning  BLMIS  and,  on  3 

February  2005,  she  sent  me  an  example  of  the  HSBC  standard  network  due  diligence 

questionnaire.82 She wanted further due diligence to be conducted on BLMIS to establish how 

HSBC  could  enforce  its  rights  against  client  assets  in  the  custody of BLMIS  in  the  event of  a 

credit  default  by  the  client  funds. Ms  Coe  decided  to  put  a  hold  on  processing  new  credit 

proposals for client funds  invested through BLMIS until this HSS due diligence was performed. 

This did not surprise me. Prior  to  the acquisition of  the BOB Group, HSS had been orientated 

toward traditional funds, was quite conservative  in terms of credit risk and was not as familiar 

with lending to alternative funds. So there was a lot of work needed to accommodate the BOB 

Group’s alternative fund credit book. It made sense that Ms Coe would first want to understand 

how everything worked.    

 

167. Brian Pettitt was  the head of Network Management within HSS and Ms Coe directed  that he 

would handle all relevant due diligence, including in respect of BLMIS, going forward. I wanted 

Mr Pettitt to know what had been done previously in relation to BLMIS so that he would not be 

starting from scratch.   On 18 February 2005,  I emailed my colleagues  in AFS to  let them know 

that Mr  Pettitt would  be  conducting  further  due  diligence  concerning  BLMIS  and  that  I  had 

suggested he meet with us  in  Luxembourg  so  that we  could brief him  fully before he  visited 

BLMIS.83 On 20 February 2005, I set out in an email to Mr Pettitt some background on BLMIS.84  

 

168. Like  the  standard  BOB  Group  due  diligence  questionnaire,  the  HSBC  Group  standard  due 

diligence questionnaire contained a number of questions that were relevant to banks and not to 

broker dealers such as BLMIS.  I suggested that Mr Pettitt remove extraneous material from the 

questionnaire that would not be relevant to a review of BLMIS, and also to mark up a version 

with responses that BLMIS had given to our previous questionnaire so as to avoid going over the 

same  ground with  BLMIS  again  unnecessarily  if  there  had  not  been  any  relevant  change  at 

BLMIS.   

 

                                                 
82 HSBC_0064753 {N/1141}  
83 HSBC_0003530 {N/1150} 
84 HSBC_0032042 {N/1151}  
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169. As  fund  administrator  and  custodian  I did not  consider  it was HSSL’s  responsibility  to  review 

BLMIS’s  remuneration arrangements, however  I noted  that BLMIS did not charge a custodian 

fee to clients. This was understandable for a broker dealer, such as BLMIS, when working with 

large client accounts. It was also around this time that Mr Birgen conveyed a concern regarding 

the  apparently  low  level of  compensation paid by  the  funds  to BLMIS,  and  in particular why 

BLMIS  did  not  charge  performance  fees.  I  responded  to Mr Birgen  that BLMIS was  first  and 

foremost a broker dealer and that its key revenue stream would be brokerage commissions.85  

 

170. I was  a  party  to  a  series  of  emails  beginning  on  14 March  2005 with  an  email  from  Brian 

Wilkinson, who was the Head of AFS in Ireland, to Paul Smith in which Mr Wilkinson set out the 

reaction of David Smith, a former employee of the BOB Group who had since begun working for 

a Genevalor Benbassat entity based  in Bermuda by  the name of Equus,  to HSS’s planned due 

diligence  review  of  BLMIS.86  Genevalor  Benbassat  had  established  funds,  including  Thema, 

which placed their assets with BLMIS for management. David Smith had apparently stated that 

the  HSS  review  of  BLMIS  would  not  be  allowed  to  happen  and  that,  if  HSS  persisted,  the 

Benbassats would move their business to another service provider  immediately. As typified by 

this example,  it was my experience that funds which had established relationships with BLMIS 

did not want to do anything that might jeopardise what was considered to be privileged access 

to Mr Madoff’s trading strategy. 

 

171. On 15 March 2005,  I emailed Paul Smith  to confirm  that  the bank provided credit  facilities  to 

numerous AFS client funds, including Primeo, whose assets were held by BLMIS.87  I noted in my 

email that the arrangements with BLMIS had been put in place by the clients themselves, which 

in my view restricted their ability to resist HSS conducting what it considered to be appropriate 

due diligence concerning the clients’ appointee when the bank provided credit facilities to the 

clients that were underpinned by the clients’ assets held in the custody of BLMIS.  

 

172. Notwithstanding  the  concerns  expressed  by David  Smith, HSS  understandably  pressed  ahead 

with the further due diligence review of BLMIS. While being mindful of clients’ concerns, HSS’s 

                                                 
85 HSBC_0064876 {N/1163} 
86 HSBC_0064995 {N/1189} 
87 HSBC_0077981 {N/1210/4} 
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approach was always to do what was required to be satisfied concerning the arrangements that 

were  in place where the bank was taking credit risk. HSS was generally quite conservative and 

the income generated by HSS as administrator and custodian to funds such as Primeo that had 

appointed BLMIS to run a managed account for them was not significant in the context of HSS’s 

overall income.  On 17 March 2005, I informed Paul Smith that Ms Coe was keen for Mr Pettitt 

to visit BLMIS and to meet with Mr Madoff as soon as possible.88  

 

173. Mr Pettitt met with me, Mr Wilcockson, Mr Fiorino and other HSSL staff  in Luxembourg on 21 

March 2005 to prepare for his review of BLMIS.  We prepared an agenda89 and Mr Pettitt later 

produced a note of our meeting.90   The purpose of the meetings, which ran for several hours, 

was to explain to Mr Pettitt the client business that was with BLMIS and the due diligence that 

had been carried out by the BOB Group in respect of BLMIS.   

 

174. Mr Pettitt  indicated  in his note of his meetings  in Luxembourg  that  I believed BLMIS had one 

account  at  the DTC which,  if  true, meant  that BLMIS might be mixing  client  and proprietary 

assets.   However, that does not accurately record what I said or my understanding, which was 

that in addition to maintaining client level records of the assets held by BLMIS for each client on 

BLMIS’s systems, BLMIS held client assets on an omnibus basis at  the DTC  in an account  that 

was solely used for holding assets of clients of BLMIS, and that these client assets were not co‐

mingled  with  BLMIS’s  proprietary  assets  at  the  DTC.    This  appears  to  have  been  a 

misunderstanding  between  Mr  Pettitt  and  me.  It  was  always  my  understanding,  as  was 

confirmed  by  Mr  Madoff  at  our  meetings  in  both  2002  and  2004,  that  BLMIS  operated 

segregated accounts at  the DTC: an omnibus client assets account and a separate segregated 

proprietary assets account. It is therefore not the case that I knew or suspected that BLMIS was 

not segregating its clients’ assets from its proprietary assets at the DTC.  

 

175. On  22 March  2005,  I  sent  a  fax  to Mr Madoff  introducing Mr  Pettitt  and  confirming  that  a 

further due diligence visit to BLMIS would be conducted by Mr Pettitt and Tanya Nystrom, the 

                                                 
88 HSBC_0032197 {N/1194} 
89 HSBC_0003638 {N/1201} 
90 HSBC_0065128 {N/1202} 
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Head  of  Fund  Administration  at  AFS  in  New  York,  on  1  April  2005.91  Ms  Nystrom  was 

knowledgeable about alternative  funds and  it was beneficial  that she was based  in New York. 

On 23 March 2005, Mr Wilcockson and I provided Mr Pettitt and Ms Nystrom with some further 

background  and  comments  in  advance  of  their  due  diligence  visit  to  BLMIS.92  Among  other 

things,  I  informed Ms Nystrom,  as  I  had Mr  Pettitt  at  our meeting  on  21 March  2005,  that 

caution should be exercised when asking Mr Madoff questions relating to his trading strategy, of 

which he was understandably protective, but that in my experience Mr Madoff was forthcoming 

and cooperative.93 As BLMIS was primarily a broker dealer business, I explained to Ms Nystrom 

that investment management was essentially a “by‐product” of Mr Madoff’s main business and 

something  that  he  had  “no  great  interest  in”.  I  reminded Ms Nystrom  that BLMIS  had  been 

appointed by the bank’s clients, including Primeo, to run their managed accounts. I also emailed 

Paul Smith to confirm that Mr Pettitt had been briefed and that Ms Nystrom would accompany 

Mr Pettitt on the visit to BLMIS.94 

 

176. On 24 March 2005, a query was raised by AFS in New York as to why the AFS client relationship 

managers were not  involved  in  the BLMIS due diligence process.95 Mr Wilcockson  responded 

that BLMIS was not the bank’s client, but rather had been appointed by our clients.96  

 

177. Also on 24 March 2005,  I  received a copy of Mr Pettitt’s  fax  to Mr Madoff attaching  the due 

diligence  questionnaire  that Mr  Pettitt  and Ms Nystrom  planned  to  go  through  during  their 

meeting at BLMIS in New York on 1 April 2005.97  

 

178. Following Mr Pettitt and Ms Nystrom’s due diligence visit to BLMIS, I received an email summary 

from Mr Pettitt on 4 April 2005.98  Mr Pettitt reported that he was satisfied overall following the 

meeting, and noted a  few  follow‐up points  that would be covered  in his  final  report, which  I 

                                                 
91 HSBC_0003673 {N/1204}  
92 HSBC_0065049 {N/1206}; HSBC_0013924  {N/1209} 
93 HSBC_0013924 {N/1209} 
94 HSBC_0077982 {N/1219} 
95 HSBC_0083973 {N/1216} 
96 HSBC_0083973 {N/1216} 
97 HSBC_0032231{N/1214}  
98 HSBC_0013959 {N/1234} 
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later received.99  There was no particular need for me to be involved further at this point, since 

these matters were being dealt with by Ms Coe and Mr Pettitt.   

 

179. On 30 May 2005, I received an email sent by John Gubert, then the Global Head of HSS, to Ms 

Coe  regarding BLMIS. Mr Gubert suggested an  independent audit  review of BLMIS and  that  if 

HSBC  did  not  obtain  sufficient  comfort  in  relation  to  BLMIS  then  the  relevant  relationships 

between  the  bank  and  client  funds  that  placed  assets with  BLMIS  for  investment  should  be 

exited.100  I understood that Mr Gubert’s concerns were principally related to the credit risk to 

the bank where credit  facilities were  supported by client assets held  in  the custody of BLMIS 

pursuant to clients’ managed account arrangements with BLMIS.  

 

180. I  followed up on this email with a call to Ms Coe and on 6  June 2005  I emailed a summary to 

Paul Smith and Mr Wilcockson.101 Ms Coe’s proposal was to engage KPMG to perform a review 

of BLMIS at HSS’s expense. This went far beyond normal due diligence. I cannot think of another 

example of such extensive review work being performed except where there had already been 

significant problems with actual performance.  

 

181. On 17 June 2005, Paul Smith forwarded me an email that Ms Coe had sent to Mr Gubert on 23 

May 2005 attaching her briefing papers concerning BLMIS.102 

 

182. It came to my attention on 20 June 2005 that Ms Coe had again placed a restriction on further 

credit  approvals  for  client  funds  invested  through  BLMIS  until  the  review  by  KPMG  was 

completed, although existing client credit facilities would not be affected.103
 
I understood that 

Ms Coe wanted to further understand the BLMIS structure, and the ability of HSBC to enforce its 

credit  facility  rights  against  client  fund  assets  in  the  custody  of  BLMIS,  before  new  credit 

approvals  were  granted.  I  therefore  asked Ms  Coe  to  expedite  the  KPMG  review  so  as  to 

minimise any client issues that might arise in light of the credit restrictions imposed by Ms Coe. I 

did not consider it necessary to bring this to the attention of Primeo, nor would I expect Primeo 

                                                 
99 HSBC_0065277 {N/1256}; HSBC_0084024  {N/1231}
100 HSBC_0065529 {N/1293} 
101  HSBC_0065529{N/1293} 
102  HSBC_0078373{N/1284}; HSBC_0078374 {N/1285}; HSBC_0078375 {N/1286}; HSBC_0078376  {N/1230}
103  HSBC_0032885{N/1302}   
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to have otherwise become aware of this credit decision, unless they had applied  for a  further 

credit facility, as their existing credit facilities were not affected. At this time, credit had been 

centralised  and  HSBC  was  providing  Primeo  with  a  foreign  exchange  facility  of  up  to 

US$300,000,000, and a leverage facility of up to US$10,000,000.104  

 

183. On 12 July 2005, I exchanged emails with Ms Coe concerning the KPMG review exercise.105 She 

let me know that she had met with KPMG to discuss the scope of the review, and I understood 

that these discussions continued over the summer. In late August 2005, Ms Coe forwarded me a 

draft  of  KPMG’s  engagement  letter  for  my  information106  and  this  led  to  further  email 

exchanges with Paul Smith on 8 and 9 September 2005.107 As BLMIS had been appointed by the 

clients  in  the  first  place  and  knowing  their  sensitivities  around  maintaining  access  to  Mr 

Madoff’s trading strategy  it was agreed with Ms Coe that the planned KPMG review should be 

discussed with the main clients using BLMIS in advance of the review taking place.  The plan was 

for me  to contact Dr Fano at Bank Austria whilst Paul Smith would contact Ms Kohn at Bank 

Medici and David Smith at Genevalor Benbassat to let them know about the KPMG review, and I 

accordingly briefed Paul Smith with some background information.108 I suggested that it should 

be explained that BLMIS was a client appointed service provider, that it was standard practice to 

conduct a review and that a slightly different process using KPMG was planned because of the 

nature of the BLMIS activity and Mr Madoff’s confidentiality sensitivities. 

 

184. On  20  September  2005,  I  emailed Ms  Coe  and  Paul  Smith  to  say  that  I  had  spoken with Dr 

Fano.109 Dr Fano had  indicated that she understood why we were conducting the review using 

KPMG and saw that it could benefit Primeo and its investors.  She also recognised the risk that 

Primeo could lose access to Mr Madoff if it did not go well.  

 

185. On 27 September 2005, Paul Smith emailed me and Ms Coe  to say  that he had spoken  to Ms 

Kohn.110 Mr Smith’s email said that Ms Kohn did not approve of the review of BLMIS that HSBC 

                                                 
104  PRI_0001696 {N/1070} 
105 HSBC_0014260 {N/1329}   
106 HSBC_0033449 {N/1361}   
107 HSBC_0033532 {N/1390}  
108 HSBC_0033532 {N/1390}   
109 HSBC_0033598 {N/1402}  
110 HSBC_0033664 {N/1428}  
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was  commissioning  and  that  she  wanted  Mr  Madoff  to  know  this.    Ms  Kohn’s  view  was 

reportedly that she would rather live with restricted credit lines than risk upsetting Mr Madoff.  

Mr Smith’s email said that he had explained that the review would have to be done and that Ms 

Kohn  said  if  that was  the  case  she wanted Paul Smith  to  inform Mr Madoff of  the  review  in 

person.  

 

186. On 30 September 2005, Paul Smith  forwarded me and Ms Coe an email  that he had  received 

from David Smith of Genevalor Benbassat commenting extensively on the planned KPMG review 

of BLMIS.111  Among other things, he stated that Genevalor Benbassat did not want to be seen 

by Mr Madoff  to be  the  instigator of  the  review out of a concern  that  their  funds might  lose 

access  to  BLMIS,  and  he made  numerous  statements  as  to  why  Genevalor  Benbassat  was 

comfortable with their  funds’ relationships with BLMIS. Ultimately, however, David Smith said 

that  HSBC  had  the  full  support  of  Genevalor  Benbassat  in  connection with  the  review.  The 

various  reactions were not unexpected. As  I mentioned, my experience was  that clients were 

very protective of their relationship with Mr Madoff and did not want to do anything that might 

jeopardise it.  

 

187. On 13 October 2005, Paul Smith emailed me and Ms Coe to confirm that he had spoken with Mr 

Madoff about the KPMG review. Mr Smith reported that Mr Madoff received the news well and 

would like to see the brief for the review.112  

 

188. As requested by Ms Kohn, Paul Smith went to meet Mr Madoff  in person, which happened on 

17 October 2005, and Paul Smith reported back to me and Ms Coe on 18 October 2005.113 Paul 

Smith said  that he was “mightily  impressed” by Mr Madoff and  that he  found him  to be both 

“pleasant”  and  “understanding”.  This was  reassuring  as Mr  Smith was  highly  experienced  in 

alternative funds.  

 

                                                 
111 HSBC_0066072 {N/1442}  
112 HSBC_0033847 {N/1482}  
113 HSBC_0033883 {N/1500}   

B / 9 / 56

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 147 of 261



 

 
57 

1190915‐2 

189. On 31 October 2005, Ms Coe emailed to say that the KPMG review visit to BLMIS’s offices would 

begin on 7 November 2005.114   

 

190. Following the review, Ms Coe  informed me that overall the review had gone well and that no 

major  issues  had  been  identified.  She  said  that  KPMG  had  made  some  operational 

recommendations  that would  be  further  outlined  in  their written  report,  but  that  based  on 

KPMG’s positive feedback she would lift the credit restrictions that had been in place for client 

funds  investing  via BLMIS. After  speaking with Ms Coe,  I  sent  a brief  email  to Paul  Smith  to 

update him accordingly.115  

 

191. On  15  December  2005,  Paul  Smith  and  Ms  Coe  exchanged  emails,  copying  me,  regarding 

KPMG’s review.116 Ms Coe said that she had seen the draft report from KPMG and that, whilst it 

flagged a number of operational and documentation points to be addressed, the report did not 

identify  any major  issues  regarding  BLMIS.  I  understood  that  KPMG  had  not  identified  any 

material concerns with BLMIS but had highlighted a number of operational and efficiency issues, 

which KPMG suggested could be  tidied up or  improved. Ms Coe  indicated  that she would ask 

the  HSBC  legal  department  to  start work  on  addressing  the  documentation  points  and  the 

relevant HSS offices on the operational points, noting that the final report was expected from 

KPMG in the New Year.   

 

192. On 28 February 2006, I noted that Ms Coe had received KPMG’s final report and had asked Mr 

Pettitt to coordinate any necessary actions arising from it.117 Ms Coe later sent me a copy of the 

report as a courtesy. Consistent with what Ms Coe had told me, the report did not identify any 

fundamental concerns. I noted that the report contained a lot of boilerplate language typical of 

review reports and that it made a number of recommendations, most of which I considered to 

be ‘good housekeeping’ matters. I confirmed with Ms Coe that her team would be responsible 

for handling the matters arising from the report.    

 

                                                 
114 HSBC_0034016 {N/1542}   
115 HSBC_0014806 {N/1577}  
116  HSBC_0034364 {N/1605}  
117  HSBC_0035212 {N/1688}  
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193. I understood that KPMG conducted more extensive testing of BLMIS than that which HSS would 

have been able to conduct because KPMG were permitted greater access than would be made 

available to HSS. I believed that KPMG had the necessary expertise to conduct a review of this 

nature and understood that they did not identify any evidence of fraud or financial impropriety. 

The  KPMG  review  provided  me  with  further  comfort  regarding  the  integrity  of  BLMIS’s 

operations.  

 

 

Primeo board meeting on 9 June 2006 

 

194. I attended a Primeo board meeting held in Venice on 9 June 2006118. The Chairman, Mr Simon, 

informed the board that, following the acquisition in June 2005 of Bank Austria Creditanstalt by 

Unicredit, which operated its investment management business through its Pioneer Investment 

subsidiaries, a review was taking place that might affect the investment advisory role performed 

by BA Worldwide for Primeo. This was the  last Primeo board meeting that  I attended prior to 

my resignation as a director on 3 October 2006, however I later learned that Pioneer Alternative 

Investment Management  Limited  (“Pioneer”)  had  replaced  BA Worldwide  as  the  investment 

advisor to Primeo and that Dr Fano had been appointed as a director of Primeo.  

 

Appointment as Global Chief Administrative Officer for HSS 

 

195. In April 2007 I became the Global Chief Administrative Officer for HSS and thereafter I had very 

little involvement with matters concerning Primeo or BLMIS.  

 

Mr Madoff’s arrest  

 

196. I was shocked and surprised to  learn of Mr Madoff’s arrest on 11 December 2008. It beggared 

belief  that Mr Madoff was  able  to  operate  an  entirely  fraudulent  scheme  for  as  long  as  he 

evidently had been.  It struck me that  the scale of  the  fraud,  including  the creation of  falsified 

records, must have been enormous. I could not understand how Mr Madoff was able to deceive 

                                                 
118  PRI_0015791 {H/37} 
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so many  people  and  organisations,  including  the  SEC,  audit  firms,  sophisticated  investment 

funds and investors, and global banks. My view was that there must have been a major failure 

by the SEC in its regulatory oversight of BLMIS.  

 

The parties’ respective knowledge 

 

BBCL and HSSL  

 

197. I understand  that  it  is Primeo’s  case  in  these proceedings  that  senior  employees of  the BOB 

Group and the HSBC Group had concerns about BLMIS by October 2002 at the  latest, and that 

both BBCL  and HSSL  considered  that  their  conduct might  constitute  a  breach  of  their  duties 

under the Administration Agreement and the Custodian Agreement and yet made a deliberate 

decision to continue to perform those duties without having any regard to the consequences.  

 

198. As one of the individuals referred to, I would like to make it clear that at no point did I consider 

that HSSL was in breach of its duties under the Administration or Custodian Agreements, nor did 

I seek to conceal relevant facts from Primeo. Furthermore, I was not aware that any of the other 

senior  employees  referred  to  considered  that  HSSL  was  in  breach  of  its  duties  or  had 

deliberately decided  to conceal  relevant  facts  from Primeo. These are very serious allegations 

made against me and my colleagues, and I reject them entirely. 

 

199. As my evidence about the due diligence I personally conducted clearly shows, I did not think that 

BLMIS was subject to  insufficient due diligence on the part of HSSL, nor did I think there was a 

risk that BLMIS was perpetrating a fraud. Instead, to the extent that I or others in the bank had 

concerns about possible risks associated with the BLMIS business model (and,  in particular, the 

concentration of roles and the  inability to obtain third party verification of asset positions), we 

responded to those concerns by taking appropriate action (such as conducting due diligence and 

commissioning the reviews performed by KPMG) which left us comfortable about continuing our 

relationship with Primeo.  
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Primeo 

 

200. I understand  that  it  is a key part of Primeo’s  case  that BBCL and HSSL  failed  to warn Primeo 

about certain allegedly concerning features of BLMIS’s operations, including that Primeo and its 

other service providers were totally dependent upon BLMIS for information and that it was not 

possible to verify such information independently. I also understand that Primeo alleges that the 

Defendants should have been put on a heightened  inquiry about BLMIS’s activities because of 

particular aspects about  the way  in which BLMIS did business, namely,  the secrecy of BLMIS’s 

operations, the lack of real time reporting by BLMIS, the self‐clearing of trades by BLMIS and the 

fact  that Friehling & Horowitz were  relatively unknown.  I understand  that Primeo will seek  to 

prove  that  these are all  things  that BBCL and HSSL should have brought  to Primeo’s attention 

and  that  if  they  had  brought  them  to  Primeo’s  attention  certain  consequences would  have 

flowed from that. 

  

201. As set out above, the obvious problem with Primeo’s analysis  is that Primeo knew about all of 

these features it claims were of concern, and yet chose to continue placing nearly all of its assets 

(directly or indirectly) with BLMIS for management.  

 

202. It is my opinion that the investment advisers and directors of Primeo knew about the concerning 

features relating to BLMIS that Primeo now seeks to rely on, and in particular were aware that 

BLMIS retained custody of Primeo’s assets in the course of managing the fund’s investments. As 

I have  said, during my  time on  the board many of  the directors had already had many years’ 

experience of Primeo and its structure, and several of them (Dr Kaniak and Dr Tiefenbacher) had 

been  among  the  original  promoters  and  founders  of  the  fund  through  their  employer,  Bank 

Austria.  

 

203. As  several of  the board minutes during my  time on  the board  reflect,  the directors    actively 

discussed  and  therefore  knew  about  issues  such  as  BLMIS’s multiple  roles,  the  investment 

advisers’  reliance  on  BLMIS  for  information,  BLMIS’s  stance  not  to  operate  under  any  other 

arrangement,  the  lack  of  independent  confirmations,  the  fact  that  there  was  no  written 

investment  restrictions  agreement  with  BLMIS,  the  lack  of  third  party  evidence  that  the 

securities actually existed and BLMIS’s obsession with confidentiality. The board minutes show 
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that the board considered making  its own visits to BLMIS and discussed terminating the fund’s 

relationship with BLMIS.   Having  considered  all of  this,  the board  chose  to  continue  to place 

nearly 100% of Primeo’s assets with BLMIS for management.  

 

204. The day‐to‐day manager of Primeo during my direct  involvement with the fund was effectively 

Dr  Fano,  acting on behalf of BA Worldwide,  the  investment  adviser, which was  part of Bank 

Austria, the promoter and founder. Dr Fano attended all Primeo board meetings that I attended 

(and, as the minutes show, had attended all Primeo board meetings since the  late 1990s). As  I 

have explained, she was the chief point of contact for the board, she had the closest knowledge 

of  the  fund’s  operations  and  she  advised  the  board  on  all  the major  decisions  that  it  was 

required  to  make.  She  was  also  the  closest  point  of  contact  with  BLMIS,  given  that  we 

understood that she visited BLMIS twice a year. In my opinion, Dr Fano was aware of all of the 

concerning features referred to above, and also many of them came specifically to the board’s 

attention in the context of the 2003 audit review conducted by Bank Austria whose key findings 

were shared with the directors at board meetings . For example, the Bank Austria Audit Review 

specifically referred to the  lack of certain written agreements with BLMIS that they considered 

important and the lack of independent confirmations.  

 

205. As well as being aware of the potentially concerning features about BLMIS, it is my opinion that 

Bank Austria and BA Worldwide specifically understood in the Bank Austria Audit Review, as well 

as in Primeo’s offering memoranda documents which were always well known to these parties, 

that HSSL,  under  the  terms  of  the  Custodian Agreement,  excluded  liability  for  assets  held  in 

“managed accounts” with  third parties  such as BLMIS. As  I have  said,  this was  standard HSSL 

policy:  the  bank  did  not  accept  responsibility  for  the  safekeeping  of  assets  held  by  a  client‐

appointed agent.  

 

206. Though  I  ceased  to  be  a  director  of  Primeo  in  late  2006,  I  understand  that  Dr  Fano  was 

appointed as a director of the fund  in April 2007 and continued to serve as a director until Mr 

Madoff’s arrest. 

 

207. I  do  not  accept  Primeo’s  position  in  this  litigation  that  it was  acting  in  ignorance  of what  it 

describes as the concerning features of BLMIS.  
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Hypothetical actions of Primeo  

 
208. I understand  that another key aspect of Primeo’s case  is  that,  if BBCL and HSSL had  informed 

Primeo  that  they were unable  to discharge  their duties under  the Administration Agreement 

and  the  Custodian  Agreement  adequately,  or  the  Administration  Reports  and  the  Custodian 

Reports had  contained  information about  the bank’s  concerns about BLMIS  (for example  the 

inability  to  obtain  independent  confirmations)  then  Primeo would  have withdrawn  all  of  its 

investments placed with BLMIS, whether directly, or indirectly through Alpha and Herald. 

 

209. This position  is  in my view based on premises that are false, and all of which I refute as I have 

already explained in this witness statement.  

 

210. If the bank’s concerns had reached that stage, including such that the bank considered it may be 

appropriate to terminate the relationship with the fund, then in my experience the decision of 

senior management at the bank would have been first to take advice from our compliance and 

legal departments and then to report the relevant matters to the relevant regulators in relation 

to all  the  client  funds  that may have been affected.  In  Luxembourg we would normally have 

reported  to  the Commission de Surveillance du Secteur Financier  (“CSSF”), which  is  the main 

financial regulator, and possibly also the criminal authorities. Also, in the case of each fund that 

may have been affected, I expect that the bank would have reported the relevant matters to the 

relevant regulators or authorities in the place of the relevant fund’s incorporation, whether that 

be the Cayman Islands (in the case of Primeo and Herald), Bermuda (in the case of Alpha), etc., 

and in any other countries that may be relevant, for example countries in which the funds were 

listed or registered for sale.  

 

211. If the bank had concerns in relation to BLMIS or Primeo of a nature such that the bank did not 

consider  it necessary to notify the regulators but nonetheless decided to stand down from the 

client relationships (e.g. because the bank was no  longer comfortable with extending credit to 

clients  using  BLMIS),  then  the  bank  would  have  stood  down  from  all  relevant  client 

relationships. In doing so, the bank would normally explain to each of the affected clients why it 

was exiting the relationship. Such a decision to terminate these client relationships would have 
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affected a number of funds where the bank acted as administrator or custodian and therefore 

the impact would have been wide‐reaching.  

 

212. I do not accept the position that  is now adopted by Primeo that  it would  in the circumstances 

alleged have sought to withdraw all of its investments from BLMIS. The comments I make below 

are based on my experience as a director of Primeo, as well as my experience and knowledge of 

the other directors of  Primeo during  the  time  I was  a member  of  the  Primeo board,  and of 

others involved in the management of the fund during this period, in particular Dr Fano.  

 

213. In my opinion, the directors of Primeo were content with the risk profile associated with BLMIS 

providing investment management, brokerage and custody services to the fund. The board was 

also pleased with  the  returns  generated by BLMIS, which had been  consistently  strong. As  a 

result,  absent  sufficiently  reasoned  or  validated  concerns  that  BLMIS may  be  conducting  its 

business illegally or improperly in some way, in my opinion the Primeo board would have been 

very  reluctant  to  withdraw  its  assets  from  BLMIS:  among  other  things,  there  would  be  no 

guarantee  that Mr Madoff  would  be  willing  to  allow  the  fund  to  return  as  an  investment 

management  client  (as  I  mentioned,  BLMIS  was  ostensibly  closed  for  new  investment 

management business).  

 

214. The Primeo directors would normally look to Dr Fano for her advice and guidance when it came 

to making key decisions. Dr Fano knew and had shared with the board the concerns which, on 

Primeo’s hypothesis, would have caused BBCL and HSSL to notify the fund. In my opinion, BBCL 

and HSSL would have simply been telling the Primeo board what it already knew, and the board 

(and  Bank  Austria) would  have  sought  to maintain  the  relationship with  BLMIS  even  if  that 

meant having to find another custodian and fund administrator. Further, the Primeo board had 

discussed options for what might be done if the fund were to sever its relationship with BLMIS 

once before in 2003 and it did not sever its relationship with BLMIS.  

 

215. However,  if Primeo had become  sufficiently  concerned by  risks associated with BLMIS  that  it 

decided  for  ‘commercial’  reasons  to  withdraw  its  assets  from  BLMIS  a  considered  decision 

would need to have been made as to what to do with assets withdrawn from BLMIS. In my view, 

the board would  in the first  instance have asked Dr Fano to prepare a proposal as to how the 
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assets should be reinvested, or to consider whether the fund should be restructured, closed or 

sold. In any case, if there was to be a significant change to the investment strategy or a proposal 

to restructure, close or sell the fund, this would have needed to be notified to the  investors in 

the fund and in some cases it would have needed shareholder (investor) approval.  

 

216. The situation would be different  if Primeo became aware of sufficiently reasoned or validated 

concerns  that BLMIS may be conducting  its business  illegally or  improperly  in  some way.  It  is 

difficult to envisage a scenario where Primeo became aware of fraud or similar valid concerns 

regarding BLMIS but was still in a position to withdraw its investments from BLMIS at will. If the 

board had such  information, a prompt decision would need to have been taken by the board, 

and  in my opinion such a decision should have been  informed by  legal and compliance advice, 

as to the most appropriate course of action. In my opinion, the outcome would most likely have 

been to notify the relevant regulators, including the SEC, and any other relevant authorities and 

then to follow instructions from the relevant authorities. In my opinion, it is unlikely that steps 

would  have  been  taken  by  Primeo  to  withdraw  its  assets  from  BLMIS  before  the  relevant 

regulators or other authorities had been consulted, not least because this would risk tipping off 

BLMIS, Mr Madoff and others that there was a problem. 

 

Claims by Alpha and Herald  

  

217. I note  for completeness  that HSSL  is also being  sued by Alpha and Herald  in  connection with 

losses that they claim to have incurred as a result of the BLMIS fraud.  

 

218. Herald issued proceedings against HSSL before the Commercial Court in Luxembourg on 3 April 

2009 for restitution and damages for breach of the custody agreement  I referred to above,  in 

which  I understand Herald  seeks  restitution and damages  for  the  loss of  its  investments with 

BLMIS.119  

  

                                                 
119 NF0013 {N/2777}; NF0014 {N/2778}  
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Third Witness Statement 
Nigel Fielding 
Defendants  

30 September 2016 

 

799010‐1 

IN THE GRAND COURT OF THE CAYMAN ISLANDS 
FINANCIAL SERVICES DIVISION 

Cause No: FSD 30 of 2013 ‐ AJJ 
BETWEEN 

PRIMEO FUND (IN OFFICIAL LIQUIDATION) 
Plaintiff 

   
AND 
 

(1) BANK OF BERMUDA (CAYMAN) LIMITED 
(2) HSBC SECURITIES SERVICES (LUXEMBOURG) SA 

Defendants 

____________________________________________________________ 
 

THIRD WITNESS STATEMENT OF NIGEL FIELDING  
_____________________________________________________________ 

 
 
I, Nigel Fielding, of 2 rue Tony Neuman, Luxembourg, L‐2241, Grand Duchy of Luxembourg WILL STATE 
AS FOLLOWS: 
 
Introduction 
  
1. I make this witness statement: 

 

(a) in  connection  with  these  proceedings  commenced  by  Primeo  Fund  (in  Official 

Liquidation)  (“Primeo”)  in  the  Grand  Court  of  the  Cayman  Islands  against  Bank  of 

Bermuda  (Cayman)  Limited  (“BBCL”)  and  HSBC  Securities  Services  (Luxembourg)  SA 

(“HSSL”, and, together with BBCL, the “Defendants”); 

 

(b) further  to my  first witness  statement  dated  4 March  2016  (“Fielding  1”)  and  second 

witness statement dated 11 May 2016 (“Fielding 2”) in these proceedings; and 

 

(c) in  reply  to  the  witness  statements  of  Dr  Stefan  Zapotocky  dated  13  July  2016 

(“Zapotocky 1”) and Mr Peter Fischer dated 28 August 2016  (“Fischer 1”) on behalf of 

Primeo.  
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2. I am authorised by  the relevant representatives of  the Defendants  to make  this statement on 

behalf of the Defendants. I make this statement from information acquired by me in the course 

of  my  involvement  with  matters  relevant  to  issues  in  dispute  in  these  proceedings.  This 

statement is an outline of evidence only and is based upon my best recollection of events, and 

my review of documents that have been made available for me to review. It is true to the best 

of my knowledge and belief. I do not attempt to address every relevant event and document. I 

do not in this statement waive privilege in respect of any privileged discussions or documents to 

which I refer.  

 

3. I endeavour  in  this  statement not  to  repeat matters  set out  in  Fielding 1 and  Fielding 2,  the 

contents of which are unaffected by Zapotocky 1 and Fischer 1. Where  I do not  in  this  reply 

statement  respond  to  a  part  of  Zapotocky  1  or  Fischer  1,  this  should  not  be  construed  as 

indicating that  I necessarily agree with that part of Dr Zapotocky’s or Mr Fischer’s statements.  

Unless  otherwise  stated,  the  defined  terms  in  this  statement  have  the  same meaning  as  in 

Fielding 1 and Fielding 2.  

 

A. Witness Statement of Dr Stefan Zapotocky  

 

4. I have carefully read and considered Dr Zapotocky’s witness statement.  

 

5. I  understand  from  the  affidavit  of Ms  Eleanor  Fisher  dated  19  July  2016  in  support  of  the 

Plaintiff’s application  for  leave  to adduce  the witness statement of Dr Zapotocky  that,  for  the 

purpose of preparing his statement, Dr Zapotocky reviewed my first and second statements  in 

these proceedings. However,  it strikes me that Dr Zapotocky does not fully address matters  in 

those  statements  that  I would expect  to be within his knowledge.  In particular, Dr Zapotocky 

does not  in his statement address quite a number of my comments about various statements 

attributed  to him  in  the  transcripts of  interviews  that were  attached  to  the Hearsay Notices 

served on the Defendants by Primeo on 4 March 2016, which I addressed in Fielding 2.  

 

6. I also note that, like Mr O’Neill, Dr Zapotocky downplays the importance of the roles played by 

Bank Austria and BAWFM in respect of Primeo.  
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Background  

 

7. Dr Zapotocky states that he was a member of the board of Primeo from 2 December 1993 until 

17 May 2000, during which period he states that he also occupied “senior managerial roles at 

Bank Austria”.1 As I explained in Fielding 1, I joined HSSL on 15 March 1999 and was a director of 

Primeo between 15 August 2000 and 3 October 2006. Accordingly, I joined the board of Primeo 

approximately 3 months after Dr Zapotocky resigned his directorship. I do not recall ever having 

met Dr  Zapotocky. Although Dr  Zapotocky  and  I had  involvement with Primeo during  largely 

different periods, I am able to comment on a number of the matters set out by Dr Zapotocky in 

Zapotocky 1 from my own knowledge.  

 

8. Dr  Zapotocky  states  that  “Bank  of  Bermuda  were  the  market  leaders  in  the  provision  of 

administration  and  custody  services”,2  however  this  was  the  case  only  in  respect  of  the 

alternative funds sector, and not the mainstream or traditional funds sector. Bank of Bermuda 

was a small bank by international standards.  

 

Establishment of Primeo 

 

9. As I explained in Fielding 1, I did not have any involvement with Primeo until after I joined HSSL 

in 1999. However, Dr Zapotocky makes a number of comments concerning the establishment of 

Primeo  that  are  inconsistent with  the  roles normally performed by  a  fund  administrator  and 

custodian,  and  with my  later  experience  of  working  at  Bank  of  Bermuda.  For  example,  Dr 

Zapotocky  states  that Bank of Bermuda “advised on  the  structure  to be adopted  for Primeo”3 

and would have “carried out its own due diligence in relation to [the] operations and structure”4 

of Primeo.  

                                                 
1 Zapotocky 1, [2] {B/3/1-2}. 

2 Zapotocky 1, [18] {B/3/5}. 

3 Zapotocky 1, [26] {B/3/7-8}.  

4 Zapotocky 1, [24 ] {B/3/6-7}.  
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10. A fund is typically structured by its promoter (Bank Austria, in the case of Primeo) with primary 

input  from  legal  and  investment  advisors.  As  I  explain  further  below,  the  role  of  the  fund 

administrator  and  custodian with  respect  to  the  structuring of  a  fund  and  “due diligence”  in 

relation to the operations and structure of the proposed fund  is ordinarily  limited to the fund 

administrator and custodian being satisfied that the structure is practicable in the sense that it 

will permit  the  fund administrator and  custodian  to  function effectively. The  structuring of a 

fund is not primarily the responsibility of the fund administrator and custodian, nor as a general 

rule do they have any role in the selection of investment managers. These are matters primarily 

for the promoter and its legal and investment advisors.   

11. In the case of Primeo, I have been shown a note5 of a meeting that appears to have taken place 

in Vienna on 12 November 1993, the same month in which Primeo was incorporated and shortly 

before  the  launch of  the  fund on 1  January 1994. The note records  that Austin O’Connor and 

Chris Wilcockson, on behalf of Bank of Bermuda, met with Sonja Kohn, Dr Zapotocky and Dr 

Kretschmer  to discuss  the  launch of Primeo.  It appears  from  this note  that Bank Austria had 

already  by  the  time  of  the meeting  “been working  on  the  proposed  Primeo  Fund”  and  had 

considered  the  appropriate  structure  of  Primeo  to  satisfy  legal,  regulatory  and  other 

requirements.  Indeed,  the  note  indicates  that  the meeting with  Bank  of  Bermuda  had  been 

arranged by Ms Kohn “so that administrative areas could be discussed” and “particularly so that 

the Bank Austria team who were working on the project could meet representatives of the Bank 

of Bermuda and gain some comfort as to the ability of the Bank to service their proposed Fund”. 

That  is  in  keeping  with  my  expectation  that  the  focus  insofar  as  the  proposed  fund 

administrator and custodian were concerned would have been on their ability to service Primeo 

based on its intended structure.  

12. It  appears  from  the  note  that  the  structure of  Primeo had  already been  largely determined; 

Bank Austria had decided  to  incorporate Primeo  in  the Cayman  Islands,  to  seed Primeo with 

US$10 million (I note that Dr Zapotocky refers in his statement to seed money denominated in 

Euros;6  but  that  currency  was  not  in  circulation  at  the  time),  and  to  appoint  BAWFM  as 

                                                 
5 HSBC_0010118 {N/8.1}. 

6 Zapotocky 1, [21] {B/3/6}. 
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investment  advisor  to  the  fund.  It  does  not  appear  from  this  note  that  Bank  of  Bermuda 

provided any structural advice, nor would I have expected them to have done so. Indeed, to the 

extent that Bank Austria wanted Primeo to “look entirely like a Bank Austria fund”, Bank Austria 

would be better placed than Bank of Bermuda to determine the structure of Primeo.   

Bank Austria Worldwide Fund Management Ltd  

 

13. Dr Zapotocky describes Primeo’s  investment advisor, BAWFM, as an “affiliated” company  that 

was  “independent”  of  Bank  Austria.7 My  understanding  was  always  that,  although  it  was  a 

separate  legal  entity,  BAWFM  was  owned  and  controlled  by  Bank  Austria.  I  note  that  Dr 

Zapotocky confirms that, although BAWFM was run by his “assistant”, Dr Werner Kretschmer, 

Dr Zapotocky “had overall responsibility for BAWFM”.8 This is consistent with my understanding 

that both Primeo and BAWFM were created and controlled by Bank Austria.  

 

14. Dr  Zapotocky  says  that  BAWFM  entered  into  an  Investment  Sub‐Advisory  Agreement  with 

Eurovaleur Inc (“Eurovaleur”) dated 1 January 1994 pursuant to which “all the core functions of 

the Investment Adviser, including monitoring and reporting, were delegated to Eurovaleur”9 and 

that  “due  to  the  delegation  of  management  functions  to  Eurovaleur  and  the  underlying 

managers,  BAWFM  had  no  real  management  function  but  it  collected  information  and 

coordinated the operation of Primeo and Bank Austria’s other funds”.10 It is not clear to me what 

Dr  Zapotocky  means  when  he  refers  to  BAWFM  having  “no  real  management  function”, 

however, as  I explained  in Fielding 1 and Fielding 2,  the role played by BAWFM  in connection 

with the management of Primeo was of central importance.  

 

15. Dr Zapotocky’s comments in this regard are inconsistent with my experience of Primeo. During 

my  involvement  with  Primeo,  BAWFM  was  responsible  for  the  day‐to‐day  management  of 

Primeo as well as advising the Primeo board in relation to the investment strategy and risks. As I 

                                                 
7 Zapotocky 1, [21] {B/3/6}. 

8 Zapotocky 1, [23] {B/3/6}.  

9 Zapotocky 1, [22] {B/3/6}. 

10 Zapotocky 1, [23] {B/3/6}. 
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explained in Fielding 1 and Fielding 2, Dr Ursula Fano (who took over from Dr Kretschmer as the 

President of BAWFM  in February 2000) was highly active  in  this  role during  the period of my 

involvement.11  For  example, Dr  Fano  attended  all Primeo board meetings  that  I  attended,  at 

which  she provided  the  report on behalf of  the  investment advisor  (BAWFM)  concerning  the 

investment activities of Primeo.  She was  closely  involved  in  the preparation of Primeo board 

agendas and material, reviewed and provided  input to the minutes of Primeo board meetings, 

and  had  primary  carriage  of  Primeo’s  offering  documents.  Dr  Fano  also  determined,  for 

example, how to allocate Primeo’s assets, subject to approval by the Primeo board. In her role 

as the President of BAWFM, Dr Fano said that she visited BLMIS approximately twice a year and 

that BAWFM conducted ongoing due diligence in respect of BLMIS. During the period in which I 

was a member of the Primeo board, the board did not make any important decision concerning 

Primeo without Dr Fano’s input.  

 

16. Dr Fano was also the primary point of contact in the Bank Austria group for the Defendants with 

respect  to Primeo, as  is apparent  from  the extensive email correspondence  to which Dr Fano 

was a party during  the  relevant period. During  the period of my  involvement with Primeo, a 

small team of people, some of whom I met and understood were from BAWFM, worked with Dr 

Fano in respect of the work BAWFM performed as the investment advisor to Primeo.  

 

17. In April 2007, at the time BAWFM was replaced by Pioneer Alternative Investment Management 

Limited as the  investment adviser to Primeo, Dr Fano was appointed a director of Primeo. She 

was,  in my  view,  the  single  person who was most  knowledgeable  about  Primeo’s  activities 

during the period of my involvement. As I explained  in my second statement, the other person 

who appeared to me to be very familiar with the operational aspects of Primeo’s activities was 

Alfred Simon, who was a Bank Austria‐nominated director of Primeo between 22 May 2000 and 

25 April 2007, and the  fund’s Chairman, President and Chief Executive Officer. However, even 

Mr  Simon  appeared  to me  to  rely upon Dr  Fano’s  knowledge  of  Primeo  and BLMIS  at  times 

during Primeo board meetings.  

 

                                                 
11 Fielding 1, [31; 56 – 57; 81; 98; 112 – 114; 122; 130 – 135; 140; 156 – 159; 183 – 184; 204; 214 – 215]; {B/9}

Fielding 2, [9; 15 – 16; 23 – 24; 27 – 29; 33; 39 – 42; 44 – 47; 50; 56; 58; 60; 62 – 68; 73 – 75; 85; 88; 99; 118; 136; 161; 165] {B/12}.  
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18. On  the  other  hand,  I  was  not  aware  of  Eurovaleur  performing  any  significant  investment 

advisory activities with respect to Primeo. I do not recall Eurovaleur being visible at all. As I said 

in Fielding 2,  I understand  that  the primary purpose of  the sub‐advisory  relationship between 

BAWFM and Eurovaleur was for Ms Kohn to maintain the relationship with BLMIS.  

 

19. I  took  considerable  comfort  from  the  involvement  of  BAWFM,  a  subsidiary  of  Bank  Austria, 

performing  the  very  important  investment  advisor  role  and was not  aware  that BAWFM had 

delegated “all the core functions”12 of the investment advisor to Eurovaleur.  

 

20. For the reasons outlined above, I am surprised by Dr Zapotocky’s statement that “BAWFM had 

no real management function”13 with respect to Primeo on account of the delegation of certain 

of  its responsibilities to Eurovaleur. That  is  inconsistent with my experience of the central role 

that BAWFM played  in  the management of Primeo and what appeared  to me  to be  the very 

minor involvement of Eurovaleur in terms of “management”.  

Due diligence in respect of investment managers selected by Primeo 

21. Dr  Zapotocky  says  that  due  diligence  in  respect  of  Primeo’s  investment  managers  was 

coordinated from a BAWFM perspective by Dr Kretschmer and that Dr Zapotocky believes that 

John Sullivan from the US law firm Walter, Conston, Alexander & Green was also involved.14  

 

22. Dr  Zapotocky  says  further  that,  in  addition  to  the  due  diligence  undertaken  by  BAWFM,  he 

“would also have expected [the Defendants] to carry out [their] own substantive due diligence in 

relation  to operations and structure  [of  the  investment managers selected by Primeo] because 

[they] were  ultimately  responsible  for  safekeeping  Primeo’s  assets  and  valuing  the  fund”.15  I 

disagree with Dr Zapotocky in this regard.  

 

                                                 
12 Zapotocky 1, [22] {B/3/6}. 

13 Zapotocky 1, [23] {B/3/6}. 

14 Zapotocky 1, [24] {B/3/6-7}.  

15 Zapotocky 2, [24] {B/3/6-7}. 
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23. The Defendants, in their capacities as the fund administrator and custodian of Primeo, were not 

in my view required  to carry out “substantive due diligence”  in relation  to  the operations and 

structure  of  investment  managers  selected  by  Primeo  and  its  investment  advisors.  Such  a 

requirement  arises  from  neither  the  terms  of  the  agreements  between  the Defendants  and 

Primeo nor from market practice based on my experience during the relevant period.  

 

24. In  the  alternative  funds  sector during  the  relevant period, particularly  in  the  case of  fund of 

funds and multi‐manager structures, the selection and due diligence on investee or target funds 

and discretionary managers such as BLMIS was an  investment management  function  that was 

typically the responsibility of the fund’s investment advisors or promoter, as was the case with 

Primeo. Further,  it was an express  term of  the custody agreement between HSSL and Primeo 

that HSSL was not responsible for the safekeeping of securities or cash held by brokers or other 

intermediaries,16  nor  for  securities  or  cash  delivered  to  a  third  party  for  direct  investment 

management.17  

 

Primeo Offering Memoranda 

25. Dr Zapotocky states  that  the Primeo Offering Memorandum  that was  issued on 15 December 

1993 was “approved” by the Primeo board and by the Defendants.18 Although I was not involved 

at  the  time,  it would  be  highly  unusual  for  the Defendants  to  have  “approved”  the Offering 

Memoranda of Primeo. During the period  in which  I was a member of the Primeo board, HSSL 

was  among  the  parties  involved  in  providing  input  into  and  reviewing  the  Primeo  Offering 

Memoranda,  a  task  which  was  led  by  BAWFM;  however,  the  approval  of  the  Offering 

Memoranda was a matter solely for the Primeo board.   

 

26. I  understand  there  was  a  specific  department  within  Bank  Austria  which  assisted  with  the 

preparation of Offering Memoranda.  I also recall that, once  they were  finalised  in English, the 

Primeo Offering Memoranda needed to be translated  into German, which was coordinated by 

BAWFM or Bank Austria.   

                                                 
16 Custodian Agreement, Clause 6(B) {F/3/5} {F/14/5-6}.  

17 Custodian Agreement, Clause 6(C) {F/3/5} {F/14/6}. 

18 Zapotocky 1, [25] {B/3/7}. 
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HSSL’s role as custodian 

27. Dr Zapotocky states that the Defendants “advised on the structure to be adopted for Primeo”19 

and,  at  the  first  board meeting  of  Primeo  on  2 December  1993, HSSL was  appointed  as  the 

Secretary of Primeo. However, Dr Zapotocky does not explain, or provide any evidence of, the 

advice said to have been provided by the Defendants in respect of the structure to be adopted 

by Primeo. The secretarial  role performed by HSSL  in  respect of Primeo was administrative  in 

nature and does not indicate such an “advisory” role. A fund is typically structured by its sponsor 

(Bank  Austria,  in  the  case  of  Primeo)  with  input  from  legal  counsel  and  other  parties  as 

necessary.  

28. Lawyers were often engaged to perform formal and primary advisory work in structuring funds, 

working with the sponsor/promoter. Other parties, such as the promoter, proposed investment 

advisor,  investment  manager(s),  fund  administrator,  custodian  and  auditors  may  also  have 

input. For example, the proposed fund administrator and custodian may provide input on things 

like  the workability of  the proposed  timing  and processes  for pricing  investments, NAV/price 

issuance, handling of subscriptions and redemptions, and payments. The proposed  investment 

advisor may provide  input on matters such as the  investment strategy,  investment risk profile, 

appropriate investment restrictions, relevant benchmarks, and investment or manager selection 

processes or criteria.  

29. Dr Zapotocky states  that  the Defendants “put  forward one of  their high  level  investment  fund 

experts to be a Primeo director”. The majority of the Primeo directors were Bank Austria group 

employees,  and  those  who  were  employees  of  the  Defendants  had  expertise  in  fund 

administration  and/or  custody, but were not  investment management  experts. Dr  Zapotocky 

says that the attendance of these directors at Primeo board meetings gave him “comfort from a 

due diligence and transparency perspective”.20 It is not clear to me what Dr Zapotocky means in 

this regard, nor why the attendance of directors nominated by the Defendants would provide Dr 

Zapotocky with  comfort  “from a due diligence and  transparency perspective”  specifically with 

respect to Mr Madoff and BLMIS, especially given that BAWFM (Dr Fano in particular during the 

                                                 
19 Zapotocky 1, [26] {B/3/7-8}. 

20 Zapotocky 1, [24] {B/3/6-7}. 
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period of my involvement) stated that they were conducting regular due diligence in respect of 

BLMIS and, I assume, reporting to Bank Austria.  

30. Dr  Zapotocky  says  further  that  the  “single  most  important  aspect  of  the  structure” 

from  his  perspective  was  “engaging  a  bank  for  the  administrator  and  custodian  roles  with 

suitable qualifications”.21 I find it difficult to understand why Dr Zapotocky apparently attached 

such  relative  importance  to  the engagement of  the  fund administrator and  custodian.    In my 

experience, the selection of investment managers and advisors is regarded by sponsors as being 

at  least as  important  (and usually more  important) as  the  selection of  the  fund administrator 

and  custodian.  Indeed,  in  contrast  to  investment management  and  advisory  services, many 

sponsors  regarded  fund  administration  and  custody    as  commoditised  services  that  could be 

provided by any number of banks. 

31. With  regard  to  the  requirements  applicable  to  Primeo’s  custodian,  Dr  Zapotocky  says  that 

“domestic funds in Austria were heavily regulated and we were, therefore, particularly conscious 

of  the  need  to  comply  with  any  applicable  legal  and  regulatory  requirements”.22  However, 

Primeo was  not  an  Austrian  fund  but  a  Cayman  Islands  fund  and was  therefore  subject  to 

different legal and regulatory requirements.  

32. My  understanding  at  the  time  was  that  the  Cayman  Islands  imposed  light  regulations  on 

Cayman‐domiciled funds such as Primeo. In particular, I understood that the Cayman Islands did 

not  impose  a  requirement  that  the  custodian  accept  responsibility  for  all  assets  of  the  fund 

wherever they were held.  

33. The  light  regulatory  requirements  for  a Cayman  fund meant  that HSSL,  in  line with  common 

practice  among  custodian  banks,  could  and  did  apply  a  standard  policy  of  not  accepting 

responsibility for assets held by third parties such as BLMIS, as  I explained  in Fielding 1.23 This 

standard  policy  also  aligns  with  the  regulatory  expectation  that  banks,  such  as  HSSL, 

appropriately  limit  and  manage  operational  risks.  Therefore,  in  its  standard  custodian 

agreements HSSL disclaimed  liability for assets held with third parties such as BLMIS by way of 

                                                 
21 Zapotocky 1, [27] {B/3/8}. 

22 Zapotocky 1, [27] {B/3/8}. 

23 Fielding 1, [11(c)] {B/9/4} , [43] {B/9/14-15}, [48] {B/9/15-16}.
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provisions  such  as  Clause  6(B)  of  the  Custodian  Agreement.  The  Custodian  Agreement  also 

included, at Clause 6(C), an exclusion of responsibility  for assets held at Bank Austria or other 

similar institution for the purpose of direct investment management by such institution.  

34. Dr Zapotocky says that “it was necessary for the custodian of a foreign investment fund selling in 

Austria  to be a bank authorised under Austrian or EU  law  to  carry on  custody business or an 

institution authorised to conduct safe custody business”.24 He continues: “Given that BLMIS did 

not  separate  custodial and  investment management  functions,  it  could not have  satisfied  the 

safe custody  requirement” such  that Bank Austria “would have been unable  to publically offer 

Primeo in Austria”.25 As I explained in Fielding 1, BLMIS did not provide investment management 

services  to  its  clients  without  also  retaining  custody  of  the  client’s  assets.  I  understand  Dr 

Zapotocky  to  be  saying  that  he  was  aware  that  BLMIS  “did  not  separate  custodial  and 

investment management  functions”,  and  therefore  that  BLMIS  retained  custody  of  Primeo’s 

assets. Dr  Zapotocky wrongly  suggests  that HSSL had  safekeeping obligations with  respect  to 

such  assets.  As  I  have  explained,  HSSL was  not  responsible  for  the  safekeeping  of  Primeo’s 

assets held  in  the custody of BLMIS pursuant  to  the arrangements  that had been put  in place 

between Primeo and BLMIS.    

35. Further, as  I explained  in Fielding 1,  it was clear  (at  least by  the  time  I became  involved with 

Primeo)  that  the  BLMIS  investment management model  combined  investment management, 

brokerage and custodial services. I recall Dr Fano saying at a Primeo board meeting that BLMIS 

would  not  change  its model, which  I  understood  to mean  that  Primeo  either  agreed  to  the 

package of investment management, brokerage and custody services being provided by BLMIS, 

or it would not be able to place assets under the management of BLMIS. 

Thema International Fund plc (“Thema”)  

36. Dr Zapotocky states that as part of his role at Bank Austria he was responsible for oversight of 

Investmentbank Austria A.G., which Dr Zapotocky states was a party to an Investment Advisory 

Agreement with Thema Asset Management Limited  in  respect of Thema.26 Thema was a  fund 

                                                 
24 Zapotocky 1, [28] {B/3/8}. 

25 Zapotocky 1, [28] {B/3/8}. 

26 Zapotocky 1, [32] {B/3/9}. 
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incorporated in the Republic of Ireland that was authorised as a UCITS. As I have already noted, 

Thema was therefore subject to a different regulatory regime to Primeo.  

37. Dr  Zapotocky  says  that  his  “understanding was  that  the  custody  arrangements  in  place with 

Bank of Bermuda and the brokerage arrangements in place with BLMIS were the same for both 

Primeo and Thema”.27   Dr  Zapotocky does not explain  the basis  for his understanding  in  this 

regard, nor  is  it clear  to me. Nor does he state when he arrived at  this understanding.  In any 

event,  the  custody  arrangements  concerning  Thema  and  Primeo  were  quite  different, 

particularly during  the period of Dr Zapotocky’s  involvement prior  to his departure  from Bank 

Austria in March 2000.  

38. Thema  appointed  Bermuda  Trust  (Dublin)  Limited  (“BTDL”), which was  later  renamed  HSBC 

Institutional Trust Services  (Ireland) Limited  following  the acquisition of  the Bank of Bermuda 

group  by  the  HSBC  group  in  2004,  as  its  custodian  pursuant  to  the  terms  of  a  Custodian 

Agreement dated 30 May 1996.    Thema was  a  fund  created by Benbassat & Cie  that placed 

money with BLMIS for investment.  

39. BTDL entered into a sub‐custody agreement with Bank of Bermuda Limited dated 30 May 1996 

in respect of Thema.  In  turn, Bank of Bermuda Limited entered  into a sub‐custody agreement 

with BLMIS in July 1996 (the “Thema Sub‐Custody Agreement”) in relation to Thema.   

40. There was  no  sub‐custody  agreement  between  HSSL  and  BLMIS  (or  similar  arrangement  via 

Bank of Bermuda Limited) at any  time prior  to Dr Zapotocky’s departure  from Bank Austria  in 

March  2000.  The  first  sub‐custody  agreement between HSSL  and BLMIS was dated  7 August 

2002. I explained the background to this agreement, and the reasons behind it, in Fielding 1.28   

41. Dr Zapotocky’s conclusion that “given the similarities between the arrangements for both funds, 

coupled with  the mandatory  regulatory  requirements,  I  had  no  reason  to  think  that  Bank  of 

Bermuda was not performing the role of custodian for all of Primeo’s assets in the same way as 

it was  doing  so  for  Thema”29  therefore  appears  to  be  based  on  a mistaken  recollection  or 

                                                 
27 Zapotocky 1, [34] {B/3/9-10}. 

28 Fielding 1, [75 – 101] {B/9/25-31}. 

29 Zapotocky 1, [35] {B/3/10}. 
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understanding  of  the  contractual  arrangements  and  regulatory  requirements  applicable  to 

Thema  and  Primeo.    Primeo  and  Thema  were  subject  to  different  regulatory  regimes  and 

contractual arrangements at all times during the period of Dr Zapotocky’s involvement.  

Custody of Primeo’s assets 

42. Dr Zapotocky refers to a letter in German from HSSL to Dr Fano at BAWFM dated 10 December 

1996.30  I have been provided with an English  translation of  that  letter,  the  first paragraph of 

which states: “We herewith state  that we have assumed  the custodial  function  for  the Primeo 

Fund  as  of  21  December  1993.”31  I  understand  this  date  to  refer  to  the  date  of  the  first 

Custodian Agreement between Primeo and HSSL. This letter appears to me to do no more than 

confirm  that HSSL was  the custodian  to Primeo which  I understand, and am advised,  is not  in 

dispute  in  these proceedings. HSSL’s  letter does not detail  the  terms or  scope of  the custody 

arrangements between Primeo and HSSL. 

43. Dr  Zapotocky  states  that  he  understood  that  HSSL would  safeguard  the  assets  of  Primeo,32 

however he appears to  ignore the terms of the custody agreements which explicitly state that 

HSSL was not responsible for the safekeeping of securities or cash in accounts with brokers, such 

as BLMIS, and other intermediaries.  

44. With regard to the brokerage arrangements concerning Primeo, Dr Zapotocky says that he does 

not  now  and  did  not  at  the  time  of  his  involvement  believe  that  the  brokerage  agreements 

between  Primeo  and  BLMIS  had  the  effect  of  appointing  BLMIS  as  custodian  in  respect  of 

Primeo’s assets.33 However,  this appears  to be  inconsistent with Dr Zapotocky’s  confirmation 

earlier  in  his  statement  that  he  was  aware  that  “BLMIS  did  not  separate  custodial  and 

investment management functions”.34 It is therefore unclear to me on what basis Dr Zapotocky 

understood  that  Primeo  had  appointed  BLMIS  as  a  broker  and  investment manager without 

BLMIS retaining custody of Primeo’s assets under its management.  

                                                 
30 Zapotocky 1, [36] {B/3/10}.  

31 PRI_000018027 {N/76} & {N/76.1}. 

32 Zapotocky 1, [37] {B/3/10}. 

33 Zapotocky 1, [40] {B/3/11}. 

34 Zapotocky 1, [28] {B/3/8}. 
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45. Dr Zapotocky also refers to a  letter from HSSL to Dr Kretschmer at Bank Austria A.G. dated 16 

February  1995,  which  he  says  confirmed  that  Primeo’s  account  with  BLMIS  was  a  broker 

account. The letter states that, during the 1994 audit year, Primeo “established a broker account 

with Madoff”.35 I understand this to be a reference to the 1994 Brokerage Agreements between 

Primeo and BLMIS  to which  I referred  in Fielding 1.36 However, assets can be held  in a broker 

account, and Primeo was able  to do so and did.  Indeed,  that situation  is precisely covered by 

clause  6(B)  of  the  First  and  Second  Custodian  Agreements  between  Primeo  and HSSL which 

expressly confirm that HSSL was not responsible for the safekeeping of assets held  in any such 

account.  

46. As  to  this,  Dr  Zapotocky  says  that  he  believes  clause  6(B)  “would  be  designed  to  cover  the 

situation where assets temporarily released into the possession of a broker or other intermediary 

for  the purpose of executing a  trade are  lost as a  result of  the  third party entering  insolvency 

whilst  in  possession  of  the  assets”.37   While  I  agree,  based  on my  experience  of  custodian 

arrangements over many years, that clause 6(B) would also be  intended to exclude  liability for 

assets  temporarily held by a broker,  the  clause would equally be  intended  to apply  to assets 

held on a longer‐term basis by a broker.  In my opinion, if there was a specific intention of the 

parties to the agreement to limit the exclusion of responsibility only to assets held temporarily, 

e.g. pending settlement of a trade, there would be wording to this effect  in this clause. To the 

contrary, the clause expressly states that the exclusion of responsibility relates to securities or 

cash  “deposited  with  or  remaining  in”  (my  emphasis)  the  accounts  of  a  broker  or  other 

intermediary. Commercially, there is a greater (not lesser) need for such an exclusion of liability 

where (as here) Primeo’s assets remained in the managed account at BLMIS.  

47. In any event, clause 6(C) of the Custodian Agreement expressly stated that HSSL would not be 

responsible for the safekeeping of securities or cash in a segregated account at Bank Austria or 

at  such other  similar  institution as  the directors of Primeo may determine  for  the purpose of 

“direct  investment management” by  such  institution. Accordingly, Clause 6(C)  also  applied  to 

Primeo’s investments placed under the direct investment management of BLMIS.  

                                                 
35 PRI_000018025 {N/45}. 

36 Fielding 1, [38] {B/9/13}. 

37 Zapotocky 1, [42] {B/3/12}. 
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48. Dr Zapotocky says that his “understanding  in the context of the brokerage account was simply 

that  BLMIS  could  decide  what  to  buy  and  sell”.38  Pursuant  to  the  Brokerage  Agreements 

between Primeo and BLMIS, Primeo gave BLMIS a mandate to trade Primeo’s assets held in the 

broker  account  at  BLMIS.  There  should  have  been  no  doubt  that  BLMIS  retained  custody  of 

Primeo’s assets for this purpose, and Dr Zapotocky confirms in his statement that he was aware 

that “BLMIS did not separate custodial and investment management functions”.39  

49. It  should  have  been  clear  to Dr  Zapotocky  that  the  assets  of  Primeo  that were managed  by 

BLMIS were  not being held by HSSL’s US  sub‐custodian.  If  Primeo’s  assets had been held by 

HSSL’s  sub‐custodian  in  the  US  then  for  every  trade/batch  of  trades,  BLMIS would  have  to 

promptly send the trade  information to HSSL’s Custody Department which, after validation by 

the client, would then have had to  instruct HSSL’s US sub‐custodian to settle the  trades. Also, 

there would need to be a process  in place whereby Primeo provided authorisation (i.e. proper 

instructions)  to HSSL  (i.e.  the  HSSL  custody  department)  to  enable  the  settlement  of  trades 

executed by BLMIS (i.e. by HSSL instructing HSSL’s US sub‐custodian). These steps would need to 

occur before  the  settlement date  (which  in  the US market was usually “T+3”  i.e. 3 days after 

trade execution). These processes would  in my view have been unacceptable  to BLMIS.  In my 

opinion, Dr Zapotocky would have known that the directors of Primeo did not have a process in 

place whereby such instructions were given to HSSL to settle trades executed by BLMIS; without 

which HSSL would neither be permitted nor responsible for receiving and holding such securities 

(via HSSL’s US sub‐custodian). 

50. Dr Zapotocky also says that, during his time on  the board of Primeo  (which ended on 17 May 

2000),  he  never  became  aware  that  the  Defendants  had  “delegated  or  assigned  their 

responsibility as custodian to BLMIS as sub‐custodian”.40 That is because HSSL had not done so. 

Primeo had entered  into separate arrangements with BLMIS for the management of  its assets 

with the effect that such assets were never brought within the custody and safekeeping of HSSL.  

 

                                                 
38 Zapotocky 1, [43] {B/3/12}. 

39 Zapotocky 1, [28] {B/3/8}. 

40 Zapotocky 1, [46] {B/3/13}. 
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Dr Zapotocky’s involvement after setting up Primeo  

51. After Primeo had been  set up, Dr  Zapotocky  says  that BAWFM  “did not  carry out any direct 

supervision  of  the  underlying managers,  leaving  that  to  the  administrator  and  custodian”.41 

However, it is not the role of either the fund administrator or the custodian to “carry out direct 

supervision of  the underlying managers”. That  is a  role performed by  the  investment advisor. 

Indeed,  it was  an  express  term of  the  investment  advisory  agreement between BAWFM  and 

Primeo dated 15 December 1993 that BAWFM was required to “monitor the performance of the 

Investment  Companies  and  Managers”  (clause  2).42  I  always  understood  that  BAWFM  was 

performing this function and it would be troubling if they were not, particularly bearing in mind 

the very significant fees paid by Primeo to BAWFM.  

52.  Instead, Dr Zapotocky suggests that the work performed by BAWFM was  limited to reviewing 

“performance  data  to  benchmark  Primeo  against  other  Madoff  funds”,  carrying  out  “some 

double checking of  information provided by Bank of Bermuda” and preparing “a report for the 

Board summarising the position in relation to the assets and investments”.43 This is considerably 

less work than I understood BAWFM to be performing and less work than I would have expected 

to be undertaken by a competent  investment advisor, particularly one that was paid a total of 

more than US$58 million for its investment advisory services. For example, Dr Zapotocky refers 

to BAWFM benchmarking Primeo’s performance against other “Madoff funds”, however I would 

have expected a competent investment advisor to benchmark Primeo’s performance against not 

only  other  “Madoff  funds”  but  also  to  the  relevant market  segment.    I would  also  expect  a 

competent  investment advisor to be carrying out ongoing due diligence and supervision of the 

underlying managers, and Dr Fano said that BAWFM was doing this during my involvement with 

Primeo.  

53. As I explained in Fielding 1 and Fielding 2, by the time I became involved with Primeo, Dr Fano, 

who  became  the  President  of  BAWFM  in  February  2000,  was  very  actively  engaged  in  the 

management  of  Primeo.  Although  I  was  not  aware  of  precisely  all  the  work  BAWFM  was 

                                                 
41 Zapotocky 1, [48] {B/3/13-14}. 

42 PRI_0015535 {F/1/2}. 

43 Zapotocky 1, [48] {B/3/13-14}. 
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undertaking during  this period,  it was always my  impression and experience that Dr Fano was 

highly  knowledgeable  about  Primeo’s  activities,  including  its  structure,  performance  and 

investments. I have no doubt, for example, that Dr Fano was aware that BLMIS retained custody 

of Primeo’s assets.  

54. Dr  Zapotocky  refers  to  the  launch by  Primeo  in 1996 of  a new  Primeo  share  class  that  later 

became known as Primeo Select which placed its assets solely with BLMIS for management.44 Dr 

Zapotocky says that,  if the Defendants’ (and my) understanding of the operation of clause 6(B) 

of the Custodian Agreement is correct then “there would have been no purpose at all in holding 

out Bank of Bermuda as custodian of the Primeo Select Fund”.45 I disagree with Dr Zapotocky on 

this point.  

55. First,  Primeo  Select  required  various  banking  services  that  were  performed  by  HSSL  as  a 

custodian bank, including handling as transfer agent the receipt and distribution of subscription 

and  redemption monies  to and  from Primeo  investors, maintaining  cash accounts  for Primeo 

(with  respect  to any  cash not  sent  to BLMIS  for  investment), and  from 2001  the provision of 

credit facilities.  

56. Secondly, Primeo Select did not explicitly name BLMIS as its sole manager. I understand that this 

was for two main reasons: to allow flexibility for other managers or investment companies to be 

appointed to manage Primeo Select’s assets should this be deemed appropriate at any time, and 

on  account  of  Mr  Madoff’s  reported  aversion,  on  confidentiality  grounds,  to  BLMIS  being 

identified publicly as the investment manager. Accordingly, HSSL stood ready to take custody of 

any other  assets of Primeo  Select pursuant  to  the Custodian Agreement  should Primeo have 

decided to change its investment structure. Indeed, this happened when Primeo Select changed 

its  investment  structure  in May  2007  from  investing  via  a managed  account with  BLMIS  to 

investing  in Herald, at which point Primeo  ceased  to place any assets with BLMIS directly  for 

management.  I understand and am advised  that  there  is no dispute between  the parties  that 

Primeo’s shares  in Herald (and Alpha) were held  in HSSL’s safekeeping. In addition, from 2003, 

                                                 
44 Zapotocky 1, [51] {B/3/14}.  

45 Zapotocky 1, [51] {B/3/14}.  
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Primeo  Select  invested  in  Bank  Austria’s  Capital  Invest  Dollar  Cash  Fund,  and  HSSL  was 

instructed to and did hold in its safekeeping Primeo’s units in that fund. 

57. Thirdly, the appointment of HSSL under the Custodian Agreement concerned Primeo, and was 

not  limited  to  Primeo  Select.  HSSL was  responsible  for  the  safekeeping  of  various  non‐cash 

assets  on  behalf  of  Primeo  for  the  significant  majority  of  the  period  between  Primeo’s 

commencement  in  1994  and  Mr  Madoff’s  arrest  in  2008.  At  all  times  between  the 

commencement of Primeo  in 1994 and the winding down of Primeo Global  in 2001, HSSL was 

responsible for the safekeeping of Primeo’s shares  in various funds  in which Primeo (and  later 

Primeo Global) invested. Then, in November 2003, Primeo Executive opened, which invested in 

Primeo  Select,  Alpha  and  certain money market  funds.  HSSL  was  again  responsible  for  the 

safekeeping of Primeo’s shares in those funds pursuant to the Custodian Agreement, in addition 

to Primeo Select’s shares in Herald and Capital Invest Dollar Cash Fund as referred to above. By 

May 2007, HSSL was responsible for the safekeeping of the entirety of Primeo’s non‐cash assets 

in the form of its shares in Alpha, Herald and money market funds.  

58. The  suggestion  that  HSSL’s  role  as  custodian  would  have  been  defunct  if  HSSL  was  not 

responsible  for  the safekeeping of Primeo’s assets  that were  in  the direct custody of BLMIS  is 

therefore incorrect.  

 

B. Witness Statement of Mr Peter Fischer  

59. I have also carefully  reviewed  the witness  statement of Peter Fischer. Mr Fischer’s  statement 

overlaps  significantly with  the  statement  of Dr  Zapotocky  and  I  therefore  do  not  repeat my 

responses to matters that I have already addressed arising from Dr Zapotocky’s statement.  

60. I do not  recall ever having met Mr Fischer.  I note  that Mr Fischer, having been nominated by 

Bank  Austria, was  a  director  of  Primeo  during  the  period  between  15  January  1996  and  31 

December  1998.  This  predates my  involvement with  Primeo  following my  arrival  at  HSSL  in 

March 1999. Although Mr Fischer and I were involved with Primeo during different periods, I am 

able to comment on a number of the matters set out by Mr Fischer  in Fischer 1 from my own 

knowledge.  

B / 13 / 18

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 175 of 261



 

 
19 

799010‐1 

61. Mr  Fischer  refers  to  having  given  evidence  to  the  Austrian  financial  regulator,  the 

Finanzmarktaufsicht  (the  “FMA”),  in  connection  with  its  investigation  into  the  relationship 

between UniCredit Bank Austria A.G. and Bernard Madoff, and to a report of his evidence to the 

FMA.46  I have been provided by Campbells with a  copy of a document  that  I understand  is a 

transcript of Mr Fischer’s evidence  to  the FMA on 6 April 2009  in German,47  together with an 

English  translation,48 which  I  understand  from  the Defendants’  attorneys  they  received  from 

Primeo’s attorneys on 23 August 2016.  

62. Mr  Fischer  states  that,  although BAWFM  acted  as  the  investment  advisor  to  Primeo  it  “sub‐

delegated  the majority of  its  functions  to Eurovaleur, which acted as  sub‐adviser”.49 As  I  said 

above,  this  is  inconsistent  with  my  understanding  of  the  roles  performed  by  BAWFM  and 

Eurovaleur, at least during the period after I became involved with Primeo. In all of my dealings 

with  Primeo,  in  my  capacities  as  both  an  employee  of  HSSL  and  a  director  of  Primeo,  I 

understood that BAWFM was performing the functions of the investment advisor to Primeo. At 

the  risk  of  repeating myself, Dr  Fano  of  BAWFM was  closely  involved with  Primeo  and was 

effectively  the  day  to  day  manager  of  the  fund.  I  understood  that  the  purpose  of  the 

sub‐advisory  relationship  between  BAWFM  and  Eurovaleur  was  primarily  for  Ms  Kohn  to 

maintain the relationship with BLMIS. While BAWFM and Dr Fano were highly visible in relation 

to Primeo, Eurovaleur and Ms Kohn were not, at  least not to me or at Primeo board meetings 

during the period of my involvement.  

63. Mr Fischer says that, at the time he was appointed as a director of Primeo, he was provided with 

copies of the old and current offering memoranda, which he reviewed, and that these offering 

memoranda indicated that “Eurovaleur acted as sub‐investment adviser”.50 However, I have re‐

reviewed the Primeo offering memoranda prior to and at the date on which Mr Fischer became 

a director of Primeo and I do not see any reference to Eurovaleur acting as the sub‐investment 

advisor to Primeo. Indeed, I have not been able to locate any reference to Eurovaleur in any of 

                                                 
46 Fischer 1, [7] {B/4/2}.  

47 PRI_000018065 {N/2778.2}. 

48 PRI_000018064 {N/2778.1}. 

49 Fischer 1, [16] {B/4/4-5}. 

50 Fischer 1, [17] {B/4/5}. 
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the Primeo offering memoranda. All of  the offering memoranda  that  I have  reviewed  refer  to 

BAWFM as the investment advisor.  

64. Mr  Fischer  says  that  “the  offering memoranda  did  not  refer  to BLMIS,  although  [Mr  Fischer] 

learned from Dr Zapotocky and the other directors that BLMIS was acting as broker”.51 However, 

Mr Fischer must  surely have known  that BLMIS was acting not only as broker but also as an 

investment manager.  Indeed,  in  the  immediately  preceding  paragraph  of  his  statement, Mr 

Fischer  refers  to  the  fact  that “Primeo Select  fund was set up  in 1996  to  invest solely  through 

BLMIS”.52  

65. Mr Fischer then says that it was his “understanding that Bank of Bermuda was the custodian of 

Primeo  and  it  had  ultimate  responsibility  for  the  custody  of  Primeo’s  assets,  including  those 

which were being  invested  through BLMIS”,53 which Mr Fischer  said he understood acted  “as 

broker”. Mr Fischer does not explain  the basis  for his understanding  in  this  regard. However, 

clause 6(B) of  the Custodian Agreements between Primeo and HSSL dated both 21 December 

1993 and 19 December 1996 expressly stated that HSSL was not responsible for the safekeeping 

of securities or cash deposited with or remaining in broker accounts. 

66. With regard to clause 6(B), Mr Fischer says that, although he did not consider it at the time, his 

current view is that the clause deals with assets that are temporarily released to a broker by the 

custodian  to  allow  a  trade  to be executed.54 That  is not my  reading or understanding of  the 

clause. As I explained above, Mr Fischer’s interpretation is in my view inconsistent with both the 

language  and  purpose  of  the  clause,  which  excludes  responsibility  for  securities  and  cash 

“deposited with or remaining in” broker accounts.  

67. Mr Fischer says further that clause 6(B) “appears to be designed to ensure that Bank of Bermuda 

is not  liable  if  the broker becomes  insolvent  in  the  time between receiving  the assets  from  the 

custodian and returning assets to the custodian once the particular trade has been executed.”55 

                                                 
51 Fischer 1, [17] {B/4/5}. 

52 Fischer 1, [16] {B/4/4-5}.  

53 Fischer 1, [18] {B/4/5}. 

54 Fischer 1, [22] {B/4/6}. 

55 Fischer 1, [22] {B/4/6}. 
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That very narrow  interpretation appears to me to accord with neither the terms of the clause 

nor  its  purpose.  There  are  sound  reasons  why  a  custodian  such  as  HSSL  would  not  take 

responsibility for the safekeeping of assets held by a broker or other intermediary, whether on a 

temporary or  longer  term basis. These  include  the  regulatory expectation  that banks,  such as 

HSSL, appropriately limit and manage operational risk. Moreover, in my view it would not make 

commercial sense for a custodian to accept responsibility for the safekeeping of a client’s assets 

held in a broker account at the direction of a client on a long‐term basis but not on a temporary 

basis. 

68. Even  if Mr Fischer’s  interpretation were correct  (and  it seems to me that  it cannot be), BLMIS 

did not return assets that  it held “as broker” to HSSL as custodian after trades were executed 

and so clause 6(B) would in any event operate to exclude HSSL’s responsibility for such assets.  

69. I also note  that Clause 6(C) of  the Custodian Agreement, which  is drafted  in  similar  terms  to 

clause  6(B),  excluded  liability  for  securities  and  cash  delivered  into  accounts  in  the  name  of 

Primeo at Bank Austria. However, I do not read clause 6(C) as being limited to excluding liability 

of HSSL  in the event that Bank Austria became  insolvent only while  it was temporarily holding 

such  assets  any more  than  it  would  for  a  broker  under  clause  6(B),  nor  would  that make 

commercial sense.  

70. Mr  Fischer  states  that Bank of Bermuda was  “held  out  as  custodian, with  its  consent,  in  the 

offering memoranda”.56 Again, I understand it is not at issue that HSSL was Primeo’s custodian. 

The terms upon which HSSL acted as Primeo’s custodian, as set out in the Custodian Agreements 

between HSSL and Primeo, excluded the responsibility of HSSL for the safekeeping of assets held 

at BLMIS.    

71. Mr Fischer says that while he was a director of Primeo, he “believed that Bank of Bermuda was 

ultimately  responsible  for  safe  keeping  all  of  Primeo’s  assets”,57  however  this  ignores  the 

provisions of clause 6 of the Custodian Agreements.  

 

                                                 
56 Fischer 1, [23] {B/4/6-7}. 

57 Fischer 1, [25] {B/4/7}. 
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72. Mr Fischer refers to a letter from HSSL to the FMA dated 30 August 2006,58 which he says was 

provided to the FMA as "evidence that Bank of Bermuda was the independent custadian".59 I do 

not understand the relevance of this document, which relates only to Alpha not Primeo. It 

confirms that HSSL had been appointed "as Sub-Administrator, Sub-Registrar, Sub-Custodian 

and Paying Bank" of Alpha, and none of this, as I understand it and am advised, is in dispute. 

The letter goes on to briefly summarise HSSL's responsibilities to Alpha, which primarily concern 

fund administration rather than custody functions. The letter does not attempt to set out all of 

the terms on which HSSL was providing services to Alpha as its "Sub-Administrator, Sub­

Registrar, Sub-Custodian and Paying Bank". 

73. However, at the time Mr Fischer became a director of Alpha on 17 November 2006, the Private 

Placement Memorandum of Alpha stated as follows with respect to the use of managed 

accounts such as that which Alpha had with BLMIS: 

"29. Investment in Managed Accounts. The Fund may allocate certain money to 
investment managers running managed accounts. A managed account is a commingled 
account held in the name of the investment manager in which the funds of all investors 
using that manager are pooled. Unlike an investment in a fund, the Fund will not receive 
shares or any other form of title, but will simply be entitled to a pro rata share in the 
contents of the account. There will be no investment capable of being held by the 
Custodian on behalf of the Fund, and the' Custodian will not be involved in providing 
custody for the assets held in the managed account. Any loss arising as a result of an 
investment in a managed account will be borne by the shareholders./}60 (Emphasis 
added) 

74. The above makes clear what I always understood- that HSSL was not responsible in any way for 

the safekeeping of client assets held in managed accounts operated by BLMIS. 

58 PRI_000018068. 

59 Fischer 1, (24]. 

60 
HSBC_0082880. 

22 

Nigel Fielding 
30 September 2016 

{B/4/7}

{N/1266/32}

{N/1912.1}
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Eurovaleur

From:

"Bailey, David" <7o=banl<ofberinuda/ou=luxeinbourg/cn=recipients/cn=baileyd">

To:

LUXGFS Managers <luxcorporatetrustmng@bankofbermuda.com>, "Fielding, Nigel" 

<fieldin@bankofbermuda.com>, "Steiness, Jesper" <steinej@bankofbermuda.com>

Cc:

"Shastri, Dave" <shastrdr@bankofbermuda.com>, "Wilcockson, Chris"

<wilcocjc@bankofbermuda.com>, "Schirrmann, Christiane" <schirrc@bankofbermuda.com>, "Zammit, Sharon" 

<zaminitsf@bankofberinucla.com>

Date:

Fri, 26 May 2000 17:34:20 +0000

T he  fo llow ing  call report can be obta ined  from  the central Calls  database.

C O R P O R A T E  T R U S T  IN T E R N A T IO N A L  - C A LL  R E P O R T  

GRO UP:

Eurova leur

G enera l M otors  Build ing 

767 Fifth A venue 

Suite 507

New Y o rk  NY 10153 

United S tates

TE LE P H O N E : + 1 212  9356633 

FACSIM ILE: + 1 212  9350541

G R O U P  A T TE N D E E S :

Sonja Kohn, President, Eu rova leu r

DATE: 11.05.2000 

LO CATIO N:

B A N K  A T T E N D E E S : David Bailey 

P U R PO SE :

A S S E S S M E N T :

SU M M AR Y :

D ETAILS : Sonya te lephoned  me to fo llow  up on the  d iscuss ions tha t Jespe r and I had with Ursula Fano w ith  regard to  the setting 

up o f an " incom e" vers ion  o f the  P rim eo Fund.

S onya w as  d is tu rbed  to understand tha t there  w ou ld  be a com plica tion  on the  fees and I a ttem pted  to  explain to her ou r reason ing 

(which U rsula Fano had agreed w ith). S he  d id not w an t to  understand tha t at p resen t the  S e lect Fund Is financing the 

adm in is tra tion costs o f the  G loba l Fund and if an incom e fund w e re  to be se t up again th is w ill be the case. However, it w as  

agreed tha t I w ou ld  set ou t in w riting  to  her the  princ ipa ls  involved.

However, Sonya 's  te lephone  call w as  fo llowed u p o n  M onday  15th M ay with a te lephone  call from  Ursula Fano advis ing tha t there

HSBC 0055990 000001
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HSBC 0055990

is no dem and w ha tsoeve r fo r the  Incom e Fund and as a consequence, th is  pro ject shou ld  be cons idered  dead. T h is  is a little 

confus ing bearing in m ind Sonya 's  prev ious te lephone  call and I confirm ed to  U rsula tha t I w ould  w rite  to  Sonya Kohn and copy 

Ursula stating that w e  understood tha t th is  p roposed new Fund w a s  now  not go ing to  proceed.

She did how ever advise tha t the  B ank w a s  very  keen to  progress with a Euro class o f the Se lect Fund. T hey  bele ive tha t there  is 

a huge dem and  fo r th is Fund and the  B ank is prepared to  seed it w ith  €3m ill ion  and then a fte r app rox im a te ly  3 m onths com m ence  

the sa les process. U rsu la  es tim ates tha t the Fund is likely to be va lued at $20m illion  a fte r 12 months.

T he  key to  the  success  o f  the Fund will be its listing on a G erm an s tock exchange. To ach ieve  a listing w e  will need to  produce a 

w eek ly  es tim ated  va lua tion  o f  the F u n d ^ t  p r e s e n ^ n l ^ T i o n t h l ^ a l u a t a  these  are based on the  m onth ly

s ta tem en ts  p roduced by M a d d o f . ^ ^ ^ l  a held by the  P rim eo Fund s im ila rly

uses IVIaddof as its Fund IVIanager and p roduces its va lua tions on a ^ ^ H B  basis. A s  a consequence  the re fo re , U rsula Fano 

does not cons ider tha t ou r p roducing an estim ated va luation shou ld  be a p rob lem  fo r  us.

W e have explored th is  issue p rev ious ly  and the  main p rob lem  is obta in ing a constan t supp ly  o f s ta tem en ts  from  M a d d o fto  enable 

us to  p roduce va luations. It shou ld  how ever be noted tha t the  w eek ly  va lua tions w ill on ly be estim ated  and w ill not be traded on - 

subs and reds will rem ain  on a m onth ly  basis. A s  a consequence, as fa r as accu racy  is concerned, again, U rsula Fano does  not 

feel tha t th is  is quite  such  an im portan t issue, as o f course  fo r  the m onth ly  va luation.

F O L L O W  UP: Jesper S te iness and JC S  to d iscuss  w eek ly  va luation issue w ith  P rim eo T eam  and revert to  Ursula Fano w ith  

propsal fo r dealing with w eek ly  va luations.

T he  Euro Fund will invest US Dollars into the  M addo f account and contain a Euro do lla r  hedge w hich will be booked via Bank 

Austria .

N EX T C O N T A C T  DATE:

SERIAL: 2277 

BY: Mackie, IVIichelle 

DATE: 24 ,05 ,2000

HSBC 0055990 000002
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RE: IMPORTANT - High Risk Pricing

From:

"Fielding, Nigel" <"/o=bankofbermuda/ou=luxeinbourg/cn=recipients/cn=fieldin"> 

To:

LUX GFS Board <luxcorporatetrustmng@bankofbermuda.com>

Date:

Fri, 08 Jun2001 17:36:51 +0000

We are leaders again. Chns has commented on our excellent work here and he plans to apply it in the other offices!

 Original Message......
From: Fielding, Nigel

Sent: 08 June 2001 17:02

To: LUX GFS Board

Cc: Wilcockson, Chris
Subject: IMPORTANT - High Risk Pricing

AIL

Recap o f our various d iscussions on th is, policy, arsd actions required.

Following the Gsy problems we identified our greatest concerns regarding pricing risk, revievi/ed current 
procedures and identified improvements that can be made.

High risk pricing areas vi/ere identified as;

* IVlanaged Accoisnts
e Brol^er/Prime Broker Accounts
* Fund Investments
® Unquoted Investrrsents

MiOJsedAcsoyots

Risks

Primary risk is that the manager can have an economic irsterest in the NAV progressiori of the pottfolio where 
fees are based on NAV but there are other risks.

Policy

Full price check of managed account holdings to be performed for each pricing of the fund.

Issues

Manager may not supply holdings information even at the clients request (Madoff?) - In this case Vv>e need 
effective protection against pricing liability or we must exit/'refuse the business

Extra effort required for full price check “ We must automate as much of this as possible (it is not essential that 
the full portfolio be loaded to IMS but this would seern the best v»'ay to make it oortsistent for us and therefore 
Data Junction couid help) and we must price Ihe work and risk in our fees (if necessary we will review current 
fees if protitabiiity drops to unacceptable levels and it certainly must be taken into account in new business 
pridng),

Broker/Prirsie Broker Accounts

HSBC 0057121
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Risks

Same as Managed Accounts, although Prime Broi<ers are generally large custodian banks Vi/ho should have 
proper pricing procedisres but ?,h(=) risk still exists.

Policy

Same as Managed Accounts.

Issues

Ext.ra effort issue is the same as for iVlanaged Accoursts but we generally have something already in place to fully 
load broker/prime broker accounts to IMS so less char^ge in this area.

Investments

Risks

Same as Managed Accounts but mitigated by the fact that there is often, but unfortunately not always, an 
irsdependerit administrator employed to do the pricing and funds are normally subject to regular external audit.

Fund price must be obtained from an ’olficial' source (e.g. stock exchange, admmlstrator, authorized dealer) at 
each pricing of the fund we admini.ster and we will ensure that the price received is not stale. F.xternai audit 
report of each fund irivestment to be obtained and reviewed within 6 months of its year end; any quaiilicaliori in 
the auditors letter to be reviewed further.

Issues

What if we encounter a problem In the above policy process - Attempt to check the price of the ursderiying fund 
ourselves based on its holdings or obtain effective protection against pricing liability or exit/refuse the business.

Uiiquoted gnvestmes^ts

Risks

Often illiquid and open to wide price Interpretation. Usually no 'officlar price source. Investments may not be 
subject to audit or in locations v/here we are unabie to satisfy ourselves of the quality of audit.

Policy

An independent valuation will be obtained vv'herever possible {e.g. professional valuer recent broker trade). In all 
ca.ses we should iiave the fund directors sign often the price; mandator^' where there is no independent source 
or price is stale.

Actions Required

Responsible Task Complete by

^ ^ ^ B F o rm a lis e  the policy and procedures ^ ^ ^ ^ ^ ^ | s l g n  olf required) 30th June 2001

Sav Issue up to date list of affected funds and identify those where price 3Gth June 2001 
protection is already required or we need to consider exit

Sav Comiplete implementation of policy and procedures for all i'unds 31 si December 2001

HSBC 0057121 000002
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Jean-Ciaude Implement price protection (if available) where required 30th September 2001 
Jean-Ciaude Exit any that we are not able to rrtalce risk cosnpNant 31 st December 2001 
Jean-Ciaucfe Attempt to implement price protection for aii funds Vvith high 30th June 2002 
price risk investments as any of them could get into a problem 
sitiialion

I personally hope we have none requiring mandatory price protection or exit but lets seei 

Thanks,

Nigel

HSBC 0057121 000003
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Bank of Bermuda

Credit Committee Minutes Bank of Bermuda

(Luxembourg) S.A.

Friday, December 14*, 2001

N. Fielding, B. Biggar, C. Noesen, C. Quintus , H. Parize 

J. Steiness, G. Riego, D. Bijon, P. Yip, I. Goethals, V. Skripkine 

C. Wilcockson, M. May

K. Abbott, J. Fraser, P. Dutraiioit, W. Newliook, S. Smith, Lux Management Comniittee, 
T. Young, Y. Deceuninck, A. Ritchie, C. Whittet, D. Bowen, L. Tomasi
• Status Report
• OMR Violations Report
• GFS Excess Report

1. Review minutes and action list last meeting

There were no comments on the last meeting’s minutes which were approved.

Action List:

>  Required controls/procedures for effective communication on "out-of-custody" transferred 
assets: after discussions between Lux Credit and CAR and PAU, a meeting is now scheduled 
to take place late next week (provisionally on 20* December 2001). The meeting will be 
attended by BB, HP, MO and Florence Labatut, with a view to finalise the issue by the year 
end.

>  Optima UCC-1 Filing: HP confirmed that the reviewed documents are now with the client 
and this is followed up on an ongoing basis; as the documents are going to be still circulated 
to the law firm, it was decided to  move the deadline to mid-January 2002 for easier reference.

>  Proposals for discussions on new products: the deadline is moved to mid January 2002 as it is 
unlikely to have such proposals ready now due to the increased workload before the year end.

Date of Meeting 

Preoent 

In Attendance 

Absent 

Cc Minutes 

Znci .

HSBC 0058078 000001
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□  Primeo Fund

Request: Renewal o f  the existing credit faciUty^

Facility: OD unadvised and uncommitted
Amount: $500,000 or 1% of NVAC
Interest margin: IBOR+6%
Renewal Fee $1,000
Expiry: 31®* January 2003
CRC: $500,000

Facility: FX advised and uncommitted
Amount: $50,000,000 or 25% of NAV
Max tenor 30 days
C RC % 5%
Expiry: 31®* January 2003
CRC: $2,500,000

Total CRC: $ 3,000,000

Covenants to  apply:
• NAVPs not to drop more than 10% within one month and 15% within two months
• No single security issued by the same issuer and held in the investment portfolio o f the Sub­

fund exceeds the value o f 20% o f the NAV of the customer.

Approved;
ratification by Chris Wilcockson and/or M ichael M ay

[APG]

HSBC 0058078 000004
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Notes:
1) The Committee acknowledged that Nigel Fielding is a Board member o f the Primeo Fund and has 

thus a conflict o f  interest in approving the above credit facility renewal request. To validate such 
approval on behalf o f  the Lux Credit Committee, a specific ratification will be required by Chris 
Wilcockson and'or Michael May as noted above.

2) The Committee requested Lux CRM (Jesper Steiness) to raise the issue ofpledge o f assets in favour 
o f the Bank, to the Fund's Board.

3) The Committee resolved that Managed Accounts should be monitored monthly as all assets are in 
custody at a broker (Madoff).

4) The Committee requested CRM (Jesper Steiness) to adjust the CA template.

HSBC 0058078 000005
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3. Status Repoii:
See attached report.

4. Treasury
See attached report.

[APG]

HSBC 0058078 000009
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5. Excess Report
See attached report.

6. Any Other Business

7. Next Credit Committee

Friday 21*‘ December 2001 / Luxembourg boardroom at 9:00am.

Approved;

Nigel Fielding

Action List:

[APG]
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iMadoff

From:

"May, Michael" <"/o=bankofbermuda/ou=luxembourg/cn=recipients/cn=maymic">

To:

"Young, Tom" <tom.young@bankofbermuda.com>, "Goethals, Isabelle" < isabelle.goethals@bankofbermuda.com>

Cc:

"Brady, Gerry" <gerry.brady@bankofbermuda.com>, "Wilkinson, Brian" < brian.wilkinson@bankofbermuda.com>, GFS  

Europe Credit < gfseuropecredit@bankofbermuda.com>

Date:

Tue, 05 Mar 2002 14:23:06 +0000

Isabelle & 1 have ju s t  discussed this topic.

There are 2 issues:

(1) Due diiigence

My understanding is that this was accepted by Lux so for the time being this is a secondary

concern and would not stop approva l Brian's comments th row  an interesting light on the issue, however.

(2) CoIIateraI

The line was approved on the basis that we are properly secured, if the ’free deliveries' side letter is NOT in 

place, then not only is the collateral position pretty weak and we are lending outside policy, but no-one has 

signalled this to either i..ux CC or the GFS Credit Committee.

Given that this excess has been approved it is too late now, but it raises questions about the accuracy o f the 

original temporary request.

Point 2 needs to be clarified asap.

Michael May

BoB (Luxembourg) ext, (7)312 

michael.may@bankofbermuda.com

— Original Message—
From: Young, Tom 
Sent: 05 March 2002 14:39 
To: Goetlials, Isabelle 
Cc: May, Michael; Brady, Gerry; Wilkinson, Brian 
Subject: ̂ ^ H M a d o f f

Isabelle

HSBC 0082272 000001
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While we did follow up initially, it was considered the responsibility of Bermuda to take whatever action they deemed appropriate. I 
have now asked Bermuda (Tony Riker) for an update and will pass it on to you as soon as T receive it.

You may wish to consider adding this to the Documentation Status report and track it at Credit Committee.

At a board meeting o: lyesterday, the following was minuted:
"A discussion took place regarding the subcustodian and the matter will be raised when Genevalor meet Madoff in the Spring".

Dubhn has now deemed it appropriate to put the issues surrounding Madoff on the agenda for its Credit Committee and plan to 
pursue them in that forum.

Please let me know if you require anything further at this stage.
Regards,
Tom.

— Original M essa g e —

From: Goethals, Isabelle 
Sent: 05 March 2002 10:37 
To: Wilcockson, Chris
Cc: LUX Credit Com m ittee^ough^ouise; McDonald, Emer; Young, Tom 
Subject: RE: AMENDED ̂ I ^ U x l s

Chris,

The issue of not having assets i n ^ ^ |  Custody was raised at th^im e the Facility was ap p ro v ed ^ ^ ^ |a c ts  as Custodian and 
Administrator. Madoff acts as sub-custodian. When received subscriptions for llie Fund are paid to Madoff who then make
the external investments - statements are reconciled (twice a month)against IMS.
A complete due diligence was carried on Madoff as the main issue was that Madoff acts without "proper instraction" and it was 
resolved that Madoff would signed a side letter to the sub-custodian agreement stating that..."any instruction relating to a free delivery 
or free transfer of cash/securities shall b^uW ect to the approval of an officer of the Custodian of the Fund".
I liave contacted Emer amd Louise in ̂ ^ H o f f ic e  in order to confmn tlie actual process and to ensure tliat we are adequately 
covered by the documentation b e tw een ^^H an d  Madoff 
We will revert to the Committee in due course.

Kind regards,

Isabelle

— Original Message—
From: Wilcockson, Chris 
Sent: 04 March 2002 17:19 
To: Goethals, Isabelle; Fielding, Nigel 
Cc: LUX Credit C o m m itte ^ ^ ^ ^ ^
Subject: RE: AMENDED

Isabelle, thanks, I am now confused, presumably we therefore do not lend to the Madoff assets. What is the amount of assets in our 
custody?

thanks
Christophe

— Original Message—
From: Goethals, Isabelle 
Sent: 04 March 2002 16:08 
To: Fielding, Nigel 
Cc: LUX Credit Committee

HSBC 0082272 000002
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Subject: RE: AMENDED lOD.xls

Nigel,

Sorry for the confusion, Maddoff acts as sub custodian: all assets are their custody. 

Isabelle

— Original Message—  
From: Fielding, Nigel 
Sent: 04 March2002 15:56 
To: Goetlials, Isabelle 
Cc: LUX Credit Committee 
Subject: RE: AMENDEd I

I approve but I tliought the assets were mainly out of custody but it says NVAC

— Original Message—
From: Goethals, Isabelle 
Sent: 04 March2002 15:10 
To: LUX Credit Committee 
Subject: FW: AMENDED P

Hello,

P leasefindattachedarequesyb^^ by It is important to note that client has a|

Kind regards 

Isabelle

HSBC 0082272 000003
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RE: MadhofT account -meeting withRE: MadhofT account -meeting witli

From:

"Fiorino, Saverio" <"/o=bankofbermuda/ou=luxeinbourg/cn=recipients/cn=fiorino, saverio"> 

To:

"Franka, Claude" <claude.franka@bankofbermuda.com>

Cc:

"Agletiner, Caroline" <carollne.agletlner@bankofbermuda.com>

Date:

Thu, 06 Jun 2002 08:58:54 +0000

Thanks - 1 am raising f.hese issiies to Nigel (in respect of Prirneo)

Claude {as agreed, were you carefull in not mentioning the name of Madoff?) 
Regards,
Sav

 Original Message......
From: Franl<a, Claude

Sent: 04 June 2002 16:37

To: Fiorino, Saverio

Cc: Agletiner, Caroline

Subject: Madiioff account -meeting with

question with regard to the potential risk as administrator to deal with managed 

accounts like Madhoff for which the managed account statement is provided directly 
by Madhoff who also manage the assets.

The first question he raised to my attention was in relation to the custody of the 

assets managed by Madhoff ? Are the assets held in custody with Madhoff ? Does 

that mean that Madhoff is also a banking institution ? I assumed yes but I was not 

sure.

He suggested that as administrator we should carry out a due diligence in respect 

of the administrative ability of the management company in respect of:

■* segregation of tasks

* try and obtain copies internal procedures

* visit them if necessary

I hope it helps.

Sav

As discussed earlier this week, I have brought to attention your

Regards

Claude

HSBC 0058540 000001
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Bernard L. Madoff Investment Securities LLC

Additional Due Diligence Information

Relayed by Bernard L. Madoff during meeting with Nigel Fielding 
and Fergus Healey on 17* July 2002

Reference

1.2 Currency is USD
1.3 Company is not public and not rated
1.4 Contracting party is parent company
1.5 Company is not a bank and not subject to Basle Agreement. Member’s

equity as of latest financial statements significantly exceeds Basle
Agreement capital adequacy ratios

1.8 & 1.9 Company is private and only required to disclose client information to
its regulator, the US SEC, and chooses not to disclose client 
information publicly

1.10 BLM stated that no clients left in the period at the client’s instigation
2.6 Response refers to US federal regulations
2.8 & 2.9 & Orders are largely executed by phone instruction, the company is not a
3.4 b SWIFT participant, however most trades are settled over the central

depository, DTC, which can be considered to operate in an STP 
environment

3.6 BLM stated that if a computer outage at the company caused customer 
losses that in principle the company would accept liability

4.1. BLM stated that no claims under insurance have been made in 40 years
of operating

4.2 Insurance cover does not exclude foreign clients. Bankruptcy law is
public/market information we can review

4.5 Dedicated disaster recovery hot site is in Queens, and one third of the 
company staff are rotationally located there using the facility on a live 
basis

5.1 BLM stated that no physical securities are held
5.2 & 5.3 & BLM stated that less than 1% of positions are out balance in the
5.4 monthly reconciliation, these usually relate to failed trade settlements,

and are usually only open for one business day but certainly nothing 
over one month

5.10a Cede is the DTC nominee
5.12 to 5.15 None of our client holdings are currently eligible for a tax reclaim
5.17 to 5.20 Company is not a bank. Overdrafts are not permitted and all surplus

cash is invested in a money market ftmd, usually a Fidelity fund

HSBC 0083515 000001
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Bernard L. Madoff Investment Securities LLC

Additional Due Diligence Information

Relayed Partner at Emst& Young, Luxembourg, in a
telephone conversation with Nigel Fielding on 7* August 2002

Ernst & Young (E&Y) audit t h e ^ ^ ^ H  and Primeo funds which are serviced by 
Bank of Bermuda (Luxembourg) S. A. (BOBL). Lhese funds have a significant part of 
their portfoho with Madoff

In order to gain comfort for their audit p u r p o s e s , t h a t  E&Y had 
taken the following steps.

• Consulted with E&Y New York to obtain confirmation of M adoff s bona fides 
and regulator

• Obtained from M adoff s external auditors, Friehling & Horowitz, a confirmation 
that they have verified the asset statements produced by Madoff for the accounts 
held b v ^ ^ ^ ^ la n d  Primeo

HSBC 0083515 000002
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Bernard L. Madoff Investment Securities LLC

Additional Due Diligence Information

Relayed by Ursula Fano, Bank Austria, Vieima, during a meeting with 
Nigel Fielding and Jill Irwin on 16* May 2002

Ursula Fano is the President of Bank Austria Worldwide Fund Management 
(BAWFM) which is the promoter and manager of the Primeo fund serviced by Bank 
of Bermuda (Luxembourg) S. A. BAWFM selected Madoff

• Ursula stated that she monitors M adoff s performance, and also pays a visit to 
Madoff usually twice year to satisfy herself that everything is running properly

HSBC 0083515 000003
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RE: Madoff activity & UCITS I

From:

"Fielding, Nigel" <"/o=bankofbermuda/ou=luxeinbourg/cn=recipients/cn=fieldin">

To:

"Fiorino, Saverio" <saverio.fiorino@bankofbermuda.com>, "Irwin, Jillian" <jillian.irwin@bankofbermuda.com> 

Date:

Thu, 30 May 2002 09:55:01 +0000

Sav,

Great, this is very heipfuL

in Jill absersce I %'iil send some of your note to Ursula re the Part I issues (i think the biggest, issue is that v/hiie
Madoif may have stayed withirt the restrictions, in Ihis period at least, he is not likely to want to be restricted) and she
can consider how she Vi/ants to progress.

Thanks,

Nigel

 Original Message......
From: Fiorino, Saverio 

Sent: 27 May 2002 20:25 

To: Irwin, Jillian; Fielding, Nigel 

Subject: Madoff activity & UCITS I

Nigel, Jill,

First, I need to apologise to Nigel for the delay in getting back on the first part of this analysis - but over the last
week I have been spending more time in meetings than at my desk.

You will find below a few comments on
• Bernard Madoff activity
• Ucits Part I restrictions & call options in relation with Madoff?

• Would Madoff have been in breach of UCITS Part I rules?
• Conclusion

• Bernard Madoff activity

Catherine, the fund accountant, looking after P r im e o ^ ^ ^ ^ ^ H u s in g  Madoff has gathered some information 
on Madoffs activity at specific dates. For Primeo, we have looked at activity between July & August 2001, 
September & October 2001, January & February 2002. In addition we have analysed activity on some stocks to 
ensure that sold amount equalled bought amount and that purchase and sell price matched Bloomberg.

We found that generally he goes into S&P100 securities which he fully hedges using indices on the S&P. When 
he is not investing in securities he keeps his cash in US T Bills with 3mth + maturity. As we don't keep the 
account on IMS, I have asked further checks to be done to fully reconcile the movements for August 2001.

In the meantime, I have added below further details on specific months:

Positions as at 31/7/2001

Portfolio 31/7 shows 9 holdings, 1 line in a Money Market Fund (remaining uninvested cash) and 8 lines of US T

HSBC 0047967 000001
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Bills (1-6mths maturity) value of account USD259mio.

Activity in August 2001

t h e  sells all his US T Bills
2. starting 24th August he buys and holds long until month end for approx. USD253mio of big names US 
companies all part of S&P100/500(Texas Instr, Procter&Gamble, Tyco, Hewlett Packard, Cisco, GE, Coca 
C etc)
3. he goes into buying put options & selling calls (in both cases he is hedging the market going down) on the 
S&P100 Index - for a net profit of USD11 mio

As a result of his hedging Madoff is up by 0.76%, when the S&P100 is down by 7.26% and S&P 500 down 6.4%. 
On the other hand he is making a profit on the hedging of 4.3%. I am at this stage trying to reconcile exactly the 
movements for August to identify the missing 2-3% difference between the index movement and his performance.

This can only be due to (1) he has picked S&P100 stocks that performed best (2) he got a very good price from 
his UST Bills (3) he speculated on the S&P.

Activity during September 2001
During September he closes his hedging and positions. He buys again S&P100 top names.

Position as at 31/9/2001

Portfolio 31/9 shows approx 30 holdings in S&P100/500 companies, cash in a Money Market Fund and 15% of 
pf in 3mth UST Bill - value of account approx 270mio

Activity during October 2001

1. in/out UST Bills with maturity Feb. 2002
2. keeps same holdings than in September and realigns his hedging

During the above period he has never dealt in OTC options or other derivatives, he has also never gone short on 
securities.

i^Ucits Part I restrictions & call options in relation with Madoff?

1. He goes into S&P long equity positions - restrictions 5%, total exceeding 5% should not exceed 40%, not 
more than 10% of capital of one company. I don't see any issues with this part.

2. We have not seen him doing short sales - if he did, this is not allowed under Part 1

3.He hedges his US long securities using options on indices traded on regulated market - the only restriction is 
that the total premium should not exceed 15% of NAV (for covered options - uncovered positions see below point 
4). As of today that would mean US$39mio of premium - in our checks we saw that his premium on options 
never exceeded US$15mio.

4. He hedges his US Long securities writing (selling) call and put options (in our examples he was short on puts). 
This may be THE issue as it is the risky part. But the law says that « .. . in  case of writing put options, the UCITS 
must be covered during the entire duration of the option contract by adequate liquid assets that may be used to 
pay for the securities which could be delivered to it in case of the exercice of the option by the counterpart... . »  
and « . . . for sold/written call options, the UCITS must hold either the underlying securities, or equivalent call 
options or other instruments to statisfy the option. BUT, as an exception to this rule, a UCITS may write call 
options on securities it does not hold at the entering into the option contract, provided that the aggregate 
exercice price (final total value not the premium only) does not exceed 25% of the net assets of the UCITS.. . .» .

5. US-T Bills different maturity dates and guaranteed by the US Govt - this should not be an issue. In the 
examples we looked at he never held more than 35% of one issue - he can go up to 100% if he at least has 6 
different issues. Note that, as advised by Caroline A, shortterm US T are considered liquidity investments. I am 
checking with E&Y if they will consider US T Bills with a life below 3-12month to be debt instruments or liquidity

HSBC 0047967 000002
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items. If these are to be considered as liquidity items, Madoff should not keep more than 49% of the portfolio in 
US T Bill with maturity below 3-12mth.

• Would MadofF have been in breach of UCITS Part I rules?

When applying the UCITS investment restrictions on the Madoff account - this is what came out 

July 2001 - no breach - All in US-T Bills and more than six issues
August 2001 - no breach - No breach on the equities side, long on put and short on calls on S&P Index (short
call positions are covered as he has the securities of the underlying index in case he needs to deliver them to the
counterpart) - total premium does not exceed 15% limit of NAV
September 2001 - no breach - comments see August + 2 US T Bills below the limit
October 2001 - no breach - comments see August 2001
February 2002 - no breach - comments see August 2001

• Conclusion

In respect of making this fund a UCITS (part 1), I note that this could be feasable based on our findings (but one 
needs to be prudent and I would therefore, if this was to go any further, recommend that the auditors are 
also 'officially' asked by the client to review this issue) as long as Madoff was to respect UCITS guidelines, take 
action in case of breach, a solution is found to the 'prime broker' issue, the responsibility of the Lux custodian 
and 'more open' communication between Madoff and Custodians..

I hope the a b o v ^ ie lp ^ l  have also sent a mail to (working for Barry O'Rourke) who keeps Madoff on
IMS for the to ensure that I am not missing something.

Thanks,
Sav

HSBC 0047967 000003
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FW: Madoff  act iv i ty  & UCITS I

F rom :

"Fielding, Nigel" <"/o=bankofbermuda/ou=luxembourg/cn=recipients/cn=fieldin">

T o :

"U.Fano" <ursula.fano@bankaustria.com>

C c:

"Irwin, Jillian" <jillian.irwin@bankofbermuda.corn>, "Fiorino, Saverio" <saverio.fiorino@ bankofbermuda.com> 

D ate :

Thu, 30 May 2002 11:20:47 +0000

Dear Ursula,

It was a pleasure to meet you recently, and thank you again for hosting a very enjoyable lunch.

Further to our meeting where we discussed the possibility o f operating a fund exactly as Primeo as a SICAV under UCITS Part I regulations, Sav and the fund accountant 
undertook an analysis of the portfolio to test compliance with the regulations. The results appear below along with comments from Sav.

Generally, from an investment restriction standpoint the result is positive but there are items which could be considered close calls. I th ink the main issue to consider here 
is whether Madoff can be asked to continually ensure he complies with the UCITS Part I regulations or whether he feels th is would overly restrict his investment style. Some 
tightening up of the custody and sub-custody arrangements betvA/een ourselves and Madoff would also be need to comply with the UCITS Part I regulations though I believe 
these should be achievable.

Once you have chance to consider this further we look forward to hearing whether you wish to take it forward.

Kind regards,

Nigel Fielding 
Bank of Bermuda

Tel. (352) 404 646 454
Email. nigel.fielding@bankofl)ermuda.com

You will find below a few comments on:
•  Bernard Madoff investment activity
•  Ucits Part I restrictions & call options in relation with Madoff

•  Would Madoff have been in breach of UCITS Part I rules
• Conclusion

•  Bernard Madoff investment activity

Catherine, the fund accountant, looking after Primeo gathered information on M adoff s activity at specific dates. W e looked at activity between July & August 2001, 
September & October 2001, January & February 2002.

W e found that generally he goes into S&P100 securities which he fully hedges using indices on the S&P. When he is not investing in securities he keeps his cash in US T 
Bills with 3mth + maturity.

I have added below further details on specific months:

Positions as at 31/7/2001

Portfolio 31/7 shows 9 holdings, 1 line in a Money Market Fund (remaining uninvested cash) and 8 lines of US T Bills (1-6mths maturity) value of account USD259mio.

Activity in August 2001

1. he sells all his US T Bills

2. starting 24th August he buys and holds long until month end for approx. USD253mio of big names US companies all part o f S&P100/500(Texas Instr, Procter&Gamble, 
Tyco, Hewlett Packard, Cisco, GE, Coca C, ....etc)
3. he goes into buying put options & selling calls (in both cases he is hedging the market going down) on the S&P100 Index - for a net profit o f U S D IIm io

As a result o f his hedging Madoff is up by 0.76%, when the S&P100 is down by 7.26% and S&P 500 down 6.4%. On the other hand he is making a profit on the hedging of
4.3%.

Activity during September 2001
During September he closes his hedging and positions. He buys again S&P100 top names.

Position as at 31/9/2001

Portfolio 31/9 shows approx 30 holdings in S&P100/500 companies, cash in a Money Market Fund and 15% of portfolio in 3mth UST Bill - value of account approx 270mio 

Activity during October 2001
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1. in/out LIST Biiis with maturity Feb. 2002
2. keeps same holdings than in September and realigns his hedging

During the above period he has never dealt in OTC options or other derivatives, he has also never gone short on securities.

« Ucfts Part I restrictions & call options in relation with Madoff

1. He goes into S&P long equity positions - UCITS Part I restrictions 5%, total exceeding 5% should not exceed 40%, not more than 10% of capital o f one company. I don't 
see any issues with th is part.

2. We have not seen him doing short sales - if he did, this is not allowed under Part 1

3. He hedges his US long securities using options on indices traded on regulated market - the only restriction is that the total premium should not exceed 15% of NAV (for 
covered options - uncovered positions see below point 4). As of today that would mean US$39mio of premium - in our checks we saw that his premium on options never 
exceeded US$15mio.

4. He hedges his US Long securities writing (selling) call and put options (in our examples he was short on puts). This may be an issue as it is the risky part. But the law 
says that <<...in case of writing put options, the UCITS must be covered during the entire duration of the option contract by adequate liquid assets that may be used to pay 
for the securities which could be delivered to it in case of the exercice of the option by the counterpart.. . . »  and <<...for sold/written call options, the UCITS must hold either 
the underlying securities, or equivalent call options or other instruments to statisfy the option. BUT, as an exception to this rule, a UCITS may write call options on 
securities it does not hold at the entering into the option contract, provided that the aggregate exercice price (final total value not the premium only) does not exceed 25% of 
the net assets of the UCITS. ...>>.

5. US-T Bills different maturity dates and guaranteed by the US Govt - this should not be an issue. In the examples we looked at he never held more than 35% of one issue - 
he can go up to 100% if he at least has 6 different issues. However, it should be noted that short term UST are considered liquidity investments. I am checking with E&Y if 
they will consider US T Bills with a life below 3-12month to be debt instruments or liquidity items. If these are to be considered as liquidity items, Madoff should not keep 
more than 49% of the portfolio in US T Bill with maturity below 3-12mth.

• Would MadofF have been in breach of UCITS Part I rules

When applying the UCITS investment restrictions on the Madoff account - th is is what came out 

July 2001 - no breach - All in US-T Bills and more than six issues
August 2001 - no breach - No breach on the equities side, long on put and short on calls on S&P Index (short call positions are covered as he has the securities o f the

underlying index in case he needs to deliver them to the counterpart) - total premium does not exceed 15% limit o f NAV
September 2001 - no breach - comments see August + 2 US T Bills below the limit
October 2001 - no breach - comments see August 2001
February 2002 - no breach - comments see August 2001

• Conclusion

In respect o f making this fund a UCITS Part I, this could be feasable based on ourfind ings but to be prudent I would, if this was to go any further, recommend that the 
auditors are also 'officially' asked by the client to review this issue. It would be important for Madoff to continually respect UCITS guidelines, take action in case of breach. 
Further, we would need to reinforce our responsibility as the Luxembourg custodian with M adoff as subcustodian ensuring adequate control and communication between 
Madoff and the Luxembourg custodian.

Thanks,
Sav
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AW: Madoff  act iv i ty  & UCITS I

From: 

FANO Ursula <ursu!a.fano@bankaustria.com> 

To: 

nigei.fieiding@bankofbermuda.com

Cc:

jiilian.irwin@bankofbermuda.com, saverio.fiorino@bankofbermuda.com

Date:

Wed, 03 Jul 2002 15:49:39 +0000

Many thanks for your e-mail - and sorry for my delayed response.

I found Sav’s detailed analysis of Madoff’s investment strategy very 

interesting. Obviously the strategy could comply with UCITS Part I. I feel 

myself a little bit uncomfortable with his using short puts. Generally there 

should be long puts and short (covered) calls - since somie months we miake an 

analysis of the portfolio and there were no short puts so far (we didn’t 

look at the last year).

I would fully agree that the auditors should also review the whole issue. A 

serious problem could be, however, BoBLux’ reinforcement of responsibility 

as the custodian - I v^ould have to check this issue (very cautiously) with 

Madoff first, in order to know how far could he go (if he would like at

all...)•

Once again many thanks and best regards to all of you.

Ursula

----- Urspriingli che Nachricht-----

Von: Nigel.Fielding@bankofbermuda.com 

[mailto:Nigel.Fielding@bankofbermuda.com]

Gesendet am: TJonnerstag, 30. Mai 2002 13:21 

A n : ursula.fano0bankaustria.com

C c : Ji 11 ian. Irwin@bankof bermuda. comi; Saver io . Fior ino@bankof bermiuda . com 

Betreff: Ff̂ : Madoff activity & UCITS I

Dear Ursula,

It was a pleasure to meet you recently, and thank you again for hosting a 

very enjoyable lunch.

Further to our meeting v^here we discussed the possibility of operating a 

fund exactly as PrimLeo as a SICAV under UCITS Part I regulations, Sav and 

the fund accountant undertook an analysis of the portfolio to test 

compliance with the regulations. The results appear below along with 

comments from^ Sav.

Generally, from an investment restriction standpoint the result is positive 

but there are items which could be considered close calls. I think the main 

issue to consider here is whether Madoff can be asked to continually ensure 

he complies with the UCITS Part I regulations or whether he feels this would 

overly restrict his investm^ent style. Som^e tightening up of the custody and 

sub-custody arrangements betv^een ourselves and Madoff would also be need to 

comply with the UCITS Part I regulations though I believe these should be 

achievable.

Once you have chance to consider this further we look forward to hearing 

whether you wish to take it forward.

Kind regards,

Nigel Fielding 

Bank of Bermuda

Tel. (352) 404 646 454

Email. nigel.fielding@bankofbermuda.com

> You will find below a few comments on:

* Bernard Madoff investment activity

> * Ucits Part I restrictions & call options in relation with Madoff

> * Would Madoff have been in breach of UCITS Part I rules
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Bernard Madoff investment activity

>
> Catherine, the fund accountant, looking after Primeo gathered information

> on Madoff's activity at specific dates. V̂ e looked at activity betv/een

> July & August 2001, Septeml)er & October 2001, January & February 2002.

> We found that generally he goes into S&PlOO securities which he fully

> hedges using indices on the S&P. When he is not investing in securities he

> keeps his cash in US T Bills with 3mth -r maturity.

>
I have added below further details on specific months:

> Positions as at 31/7/2001

>
> Portfolio 31/7 shows 9 holdings, 1 line in a Money Market Fund (remaining

> uninvested cash) and 8 lines of US T Bills (1-Gmths maturity) value of

> account USD2 5 9mio.
>

> Activity in August 2001

>
> 1. he sells all his US I' Bills

> 2. starting 24th August he buys and holds long until mionth end for approx.

> USD253mio of big names US companies all part of S&P100/500(Texas Instr,

> ProcterSGramible, Tyco, Hewlett Packard, Cisco, GE, Coca C, ....etc)

> 3. he goes into buying put options & selling calls (in both cases he is

> hedging the market going down) on the S&PlOO Index - for a net profit of

> USDllmio

>
> As a result of his hedging Madoff is up by 0.76%, when the S&PlOO is down

> by 7.26% and S&P 500 down 6.4%. On the other hand he is making a profit on

> the hedging of 4.3%.

> Activity during September 2001

> During September he closes his hedging and positions. He buys again S&PlOO

> top names.

> Position as at 31/9/2001
>
> Portfolio 31/9 shows approx 30 holdings in S&P100/500 companies, cash in a

> Money Market Fund and 15% of portfolio in 3mth UST Bill - value of account

> approx 270mLio

>
> Activity during October 2001

>
> 1. in/out UST Bills with m.aturity Feb. 2002

> 2. keeps sam.e holdings than in September and realigns his hedging

> During the above period he has never dealt in OTC options or other

> derivatives, he has also never gone short on securities.

> * Ucits Part I restrictions & call options in relation with Madoff
>
> 1. He goes into S&P long equity positions - UCITS Part I restrictions 5%,

> total exceeding 5% should not exceed 40%, not more than 10% of capital of

> one company. I don’t see any issues with this part.

>
> 2. We have not seen him doing short sales - if he did, this is not allowed

> under Part 1

>
> 3. He hedges his US long securities using options on indices traded on

> regulated m^arket - the only restriction is that the total premium should

> not exceed 15% of NA.V (for covered options - uncovered positions see below

> point 4) . As of today that would m.ean US$39mio of premium - in our checks

> we sav7 that his premium on options never exceeded US$15mio.

>
> 4. He hedges his US Long securities writing (selling) call and put options

> (in our examiples he was short on puts) . This may be an issue as it is the

> risky part. But the law says that <<...in case of writing put options, the

> UCITS must be covered during the entire duration of the option contract by

> adequate liquid assets that may be used to pay for the securities which

> could be delivered to it in case of the exercice of the option by the

> counterpart >> and <<...for sold/written call options, the UCITS must

> hold either the underlying securities, or equivalent call options or other

> instruments to statisfy the option. BUT, as an exception to this rule, a

> UCITS may write call options on securities it does not hold at the

> entering into the option contract, provided that the aggregate exercice

> price (final total value not the premium^ only) does not exceed 25% of the

> net assets of the UCITS....>>.

> 5. US-T Bills different miaturity dates and guaranteed by the US Govt -

> this should not be an issue. In the examiples we looked at he never held
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> more than 35% of one issue - he can go up to 100% if he at least has G

> different issues. However, it should be noted that short term UST are

> considered liquidity investments. I am checking with E&Y if they will

> consider US T Bills v^ith a life below 3-12month to be debt instruments or

> liquidity items. If these are to be considered as liquidity items, Madoff

> should not keep more than 4 9% of the portfolio in US T Bill with maturity

> below 3-12mith.

> Would Madoff have been in breach of UCITS Part I rules

>
> When applying the UCITS investment restrictions on the Madoff account -

> this is what came out

>
> July 2001 - no breach - All in US-T Bills and m^ore than six issues

> August 2001 - no breach - No breach on the equities side, long on put and

> short on calls on S&P Index (short call positions are covered as he has

> the securities of the underlying index in case he needs to deliver them to

> the counterpart) - total premiumi does not exceed 15% limit of NAV

> September 2001 - no breach - comLmLents see August + 2 US T Bills below the

> limit

> October 2001 - no breach - comments see August 2001

> February 2002 - no breach - comments see August 2001

>  ̂ Conclusion

>
> In respect of making this fund a UCITS Part I, this could be feasable

> based on our findings but to be prudent I would, if this was to go any

> further, recommend that the auditors are also ’officially' asked by the

> client to review this issue. It would be important for Madoff to

> continually respect UCITS guidelines, take action in case of breach.

> Further, we would need to reinforce our responsibility as the Luxembourg

> custodian with Madoff as sub-custodian ensuring adequate control and

> comLmLunication between Madoff and the Luxembourg custodian.

>
> Thanks,

> Sav

This m^essage and any files transmitted with it are confidential and 

may be privileged and/or subject to the provisions of privacy legislation. 

They are intended solely for the use of the individual or entity to whom^ 

th ey

are addressed. If the reader of this message is not the intended recipient, 

please notify the sender imimiediately and then delete this message.

You are notified that reliance on, disclosure of, distribution or copying 

of this message is prohibited.

Bank of Bermuda
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MadofT, New York - call notes

From:

"Fielding, Nigel" <"/o=bankofbermuda/ou=luxeinbourg/cn=recipients/cn=fieldin">

To:

"Wilcockson, Chris" <chris.wilcockson@bankofbermuda.com>, "Smith, David T. (CT)" 

<david.smith@bankofbermuda.com>, "Smith, Paul" <paul.smitli@bankofbermuda.com>, LUX GFS Board 

<luxcorporatetrustmng@bankofbermuda.com>, "Wilkinson, Brian" <brian.wilkinson@bankofbermuda.com>, "Healy, 

Fergus" <fergus.healy@bankofbermuda.com>, "Schultz, Robert" <robert.schultz@bankofbermuda.com>, "Bernardo, 

Allen J." <allen.bernardo@bankofbermuda.com>

Date:

Fri, 26 Jul 2002 08:12:16 +0000

Visit with Bernard L. Madoff on 17.07.02 at his offices by Nigel Fielding and Fergus Healey.

Follow-up 

Nigel Confirm account designation change acceptable to Lux clients (done) 
Nigel/Jim Amend agreement for account designation change and resend to BLM 
Nigel Track return of completed due diligence questionnaire

• Meeting was framed around SAS 70. NF explained the process the bank undertook with KPMG and provided BLM
the summary letter confirming certification ______

• NF noted that for the various accounts open in relation to clients of the bank Primeo,
that have been running for some time we found they are documented inconsistently. In particular, 

for the accounts relating to BOBLUX (Primeo and there is account opening documentation between
Madoff and the fund but does not appear to be documentation between Madoff and the bank though the bank is 
custodian to the relevant funds. BLM agrees re putting this in order assuming the agreements are not 
substantially different from the one in place with BOBL/BTDL. A draft agreement was left with BLM for review. It 
was noted that it would be appropriate to change the account designations to reflect BOBLUX as well as the 
client name. BLM has no issue with this. Bank to confirm same with clients and send revised agreement to BLM

• In relation to SAS70, NF explained due diligence process and provided questionnaire. We went through the
questionnaire during the meeting. BLM pencilled in most answers. He needed to confirm the accuracy of some 
technical answers with his team and obtain copies of some supporting material to complete the process. He 
indicated it will be completed and returned forthwith. Answers provided during the meeting were satisfactory. 
The only area where BLM was not prepared to answer was in relation to disclosing information about Madoffs 
client base. As a private company, Madoff is only required, and chooses only, to disclose this detail to the 
company's regulator, the SEC - this seems reasonable

• When asked about new business, BLM confirmed that he is still closed for further managed accounts

• BLM enquired about BBNY and FH responded
• General discussion about the market and events of 09.11.01 followed
• In summary, a positive meeting

HSBC 0084413 000001
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Facsimile

To Bernard L. Madoff
Bernard L Madoff Investment Securities LLC

Nigel H. Fielding

Facsimile QO 1 212 838 4061
Number

July 26*, 2002

No. of pages 12 
(incl. cover)

Bank of Bermuda

Bank of Bermuda 

(Luxembourg) S.A.

13 rue Goethe 

B.P. 413 

L-2014 Luxembourg

Telephone (352) 40 46 46-454 

Facsimile (352) 40 46 79 

SWIFT Address BBDALULX 

nlgel.fleldlng0bankofbermuda.co

Subj ect Sub-Custody Arrangements

Dear Mr. Madoff,

Further to our meeting on July 17*, please find herewith the Sub-Custody Agreement, revised to 
address the client account name issue that we discussed. This involved minor amendments on the 
following pages.

Page 1 Section starting WHEREAS
Page 2 Clause 4
Annex A Customer Names

We have confirmed with Bank Austria and that they have no objection to the
account names with you being re-designated to include Bank of Bermuda (Luxembourg) S.A. This 
would result in the following.

Existing Designation 

Primeo Fund Class B

New Designation

Bank of Bermuda (Luxembourg) S.A. Special Custody Account for 
Primeo Fund

Unless you have fiarther comments on the agreement, I will arrange for originals to be prepared and 
forwarded for execution in the coming days.

I also look forward to receiving the completed sub-custodian due diligence questionnaire.

Kind regards.

Nigel H. Fielding

The information contained in this facsimile message is private and confidential. Please note that any unauthorised dissemination, distribution or copying o f this facsimile 

message or any part thereof is strictiy prohibited. If you are not the intended recipient or have received this message in error, please notify the sender named on this 

cover sheet immediately either by telephone or facsimile at the number given above so that arrangements can be made for the return o f the original message at our cost. 

Thank you for your assistance.

Societe Anonyme - R.C. Luxembourg B 28.531

HSBC 0084414 000001
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Thursday, 1 December 2016 

(10.00 am) 

MR NIGEL FIELDING ( continued) 

Cross-examination by MR SMITH ( continued) 

MR JUSTICE ANDREW JONES: Good morning. 

MR SMITH: Good morning, my Lord. 

Good morning, Mr Fielding. 

A Good morning. 

My Lord, I would like to make a request to be 

allowed to elaborate on an answer that I gave at the end 

of yesterday, just as we were getting near time, which 

I think is important. 

Q. I think that's probably a matter for re-examination, 

isn't it? My learned friend can ask him in 

re-examination to identify the answer and can ask him 

questions about it ifhe wishes to do so. 

MR JUSTICE ANDREW JONES: I think that's probably right, 

isn't it, Mr Gillis. 

MR GILLIS: It's very much a matter for your Lordship. If 

Mr Fielding thinks that it may affect the course of his 

evidence, it may be appropriate for your Lordship to 

hear it now, but I'm perfectly happy to ask Mr Fielding 

what he wants to say in re-examination. 

MR JUSTICE ANDREW JONES: I think we'll deal with it in 

re-examination, so your counsel will ask you about it, 

Page 1 

hopefully later today. 

MR SMITH: Well, I make no comment or warranty. 

A. Thank you, my Lord. It relates to the sub-custodian 

question and the prospectus that I mentioned at the end 

of yesterday. 

MR JUSTICE ANDREW JONES: All right, well, I'm sure your 

counsel will want to ask some further questions about 

that. 

MR SMITH: Mr Fielding, just picking up on that, obviously 

we were looking at certain documents from 2005 and 2006 

yesterday in which you bad referred to BLMIS being 

a sub-custodian; do you remember that? 

A. I remember that. 

Q. I just want to ask you now about the accounts and 

financial statements of Primeo, please. First of all, 

ifwe could look --

MR JUSTICE ANDREW JONES: Are we going on to a new subject, 

or are you still cross-examining him about 

the sub-custodian issues? 

MR SMITH: I'm just going to show him the references in 

the accounts and that will then complete that subject. 

Your Lordship knows -- I mean, I think I need to put to 

him the notes in the accounts, my Lord, although they 

do, to some extent, speak for themselves. 

MR JUSTICE ANDREW JONES: They do really speak for 

Page 2 
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themselves. 

MR SMITH: But given he was a director, I think I do need to 

put them to him. 

MR JUSTICE ANDREW JONES: He was responsible for those 

financial statements. 

MR SMITH: Indeed, yes. 

Could we go, please to, {M/21/1}, which is the 2004 

financial statements, and do you see these are 

the financial statements for the Primeo Fund to 

31st December 2004? 

A I see that. 

Q. Ifwe go over to page 2 {M/21/2}, we see you're 

a director, amongst others. 

A I see that. 

Q. And over to page 3, {M/21/3}, these were approved by the 

Board on 29 April 2005, agreed? 

A I agree. 

Q. So they would have been approved by you, amongst others, 

wouldn't they? 

A That would be correct. 

Q. Then ifwe go to page 9 {M/21/9}, and you see there 

there's a schedule of investments for Primeo Select Fund 

as at 31 December 2004, and that's summarising 

the assets which are managed by BLMIS, isn't it? 

A It summarises the assets managed by BLMIS, plus 

Page 3 

the Capital Invest Dollar Fund, which is not with BLMIS. 

Q. Quite. 

And ifwe look about a third of the way down, you 

see the heading "Segregated Portfolio at Broker 

(Nate 14 )" and it's then underneath that that the assets 

which are managed by BLMIS are summarised, isn't it? 

A That is correct. 

Q. And the reference to "Broker" is to BLMIS, isn't it? 

A That is correct. 

Q. Then ifwe go to note 14, which is on page 19 {M/21/19}, 

this obviously marries up with the schedule we've just 

been looking at and says: 

"The Investment Advisor invests certain assets of 

Select through a separate managed account. This 

separate managed account is managed by a broker/ dealer 

investment firm. The custodian bank has appointed this 

broker/ dealer investment firm as the sub-custodian to 

hold and maintain the assets of Select." 

Do you see that? 

A I see that. 

Q. The reference to the "custodian bank" is to HSSL, isn't 

it? 

A That would be correct. 

Q. And the reference to the "broker/ dealer investment firm" 

is BLMIS, isn't it? 
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A. That would be correct. 

Q. So this is telling the reader of the accounts that BLMIS 

is the appointed sub-custodian of HSSL, isn't it? 

A. It's telling the reader that the bank has appointed 

BLMIS as a -- entered into a sub-custodian arrangement 

withBLMIS. 

Q. Well, that's not what it says, is it, Mr Fielding? It 

says: 

"The custodian bank ... " 

Which you agree is HSSL: 

" ... has appointed [BLMIS] as the sub-custodian to 

hold and maintain the assets of Select." 

A. That's what it says. 

Q. So what this is saying is that HSSL has appointed BLMIS 

as sub-custodian and BLMIS is holding the assets in that 

capacity, isn't it? 

A. I don't think it says the capacity, but it does say what 

you've just said. 

Q. You must have believed this statement was correct, 

mustn't you, when you approved these accounts? 

A. I must have believed it was correct. 

Q. So you must have understood at this time that BLMIS was 

the sub-custodian of HSSL in respect of the assets being 

managed for Primeo Select? 

A. At the risk of -- of some repetition of yesterday, 

Page 5 

I obviously understood that BLMIS was party to 

the sub-custodian agreement. The basis on which he held 

the assets, I have a different view. 

Q. Well, I'm sorry, just look again at the note. The final 

sentence: 

"The custodian bank has appointed this broker/ dealer 

... as the sub-custodian to hold and maintain the assets 

of Select." 

So you must have understood that BLMIS was holding 

the assets as sub-custodian to HSSL; correct? 

A. BLMIS was holding the assets for Primeo. There was 

the Sub-Custodian Agreement with BLMIS and the bank that 

created that connection as well. He was holding them 

for the benefit of the customer. 

Q. That's not what this says, is it, with respect, 

Mr Fielding? It says very clearly that HSSL has 

appointed BLMIS: 

" ... as the sub-custodian to hold and maintain 

the assets of Select." 

And what this is saying, isn't it, that BLMIS is 

holding the assets as the sub-custodian of HSSL? 

A. I'm afraid I do have a different interpretation. 

I think I've made it quite clear. 

Q. Well, Mr Fielding, I have to put it to you, this is very 

clear. It's very clearly stating that BLMIS was the 
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sub-custodian of HSSL, that it was holding the assets of 

Primeo Select in that capacity, and that's what you knew 

and understood at the time, didn't you? 

A. No, that's not what I understood at the time. 

Q. If we -- I assume you would have reviewed these accounts 

carefully, would you, before you approved them? 

A. I would review accounts quite carefully as I would 

expect all of the directors of the Fund to review them 

before we approved them. 

Q. Ifwe go on to {M/23/1}, we have the accounts for 

the following year, 31 December 2005. If you go to 

page 2 {M/23/2}, you're still a director at this stage, 

and page 3 {M/23/3}, these accounts were approved by the 

directors on 2 May 2006. 

Then ifwe go to page 11 {M/23/11}, do you see again 

the same schedule of investments for Primeo Select and 

about a third of the way down, "Segregated Portfolio at 

Broker (Note 14)"? 

A. I see that. 

Q. Underneath that, that's setting out the assets which 

were being managed by BLMIS for Primeo Select, isn't it? 

A. That is correct. 

Q. Ifwe go to page 18 {M/23/18}, you see note 14 again 

there, and again, this is telling the reader of 

the accounts, isn't it, that the Primeo Select assets 

Page 7 

are held by BLMIS in its capacity as sub-custodian for 

HSSL? That's right, isn't it? 

A. It says what it says. I disagree with the basis on 

which Mr Smith is -- is saying I understood the assets 

were held. 

MR JUSTICE ANDREW JONES: 1 think actually, Mr Smith, you 

did refer to the wrong schedule, but it -- you referred 

us back to the 2004 schedule, you meant to refer to 

the 2005 schedule, which is of course in the same 

format. 

MR SMITH: Your Lordship is absolutely right. Let me just 

show you that, Mr Fielding, so there's no confusion. 

MR JUSTICE ANDREW JONES: It's page 9. 

MR SMITH: Page 9. {M/23/9}. Yes, I showed you a moment 

ago the 31 December 2004 schedule. This is 

the 31 December 2005 schedule. Do you see a third of 

the way down, "Segregated Portfolio at Broker 

(Note 14)", and then underneath that, this is then 

setting out the assets purportedly managed by BLMIS for 

Primeo Select as at 31 December 2005, isn't it? 

A. That is correct. 

Q. Then you see there the reference to note 14, and then if 

we go to page 18 {M/23/18}-- as we were looking at 

a moment ago, you see the note at the bottom of 

the page. 
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A. I see that. 

Q. I suggest, Mr Fielding, this is making it clear to 

the reader of the accounts that BLMIS is holding those 

assets as sub-custodian --

MR JUSTICE ANDREW JONES: Well, it doesn't actually mention 

BLMIS, of course. None of these financial statements --

MR SMITH: It doesn't. I think he's agreed --

MR JUSTICE ANDREW JONES: He's agreed, of course, that he 

understood that, and no doubt his fellow directors must 

have understood that, but the reader doesn't necessarily 

understand that. 

MR SMITH: That's true. 

Mr Fielding, I think on the basis of your own 

understanding, you understood the "broker/dealer 

investment firm" referred to in note 14 to be BLMIS, 

didn't you? 

A. I did. 

Q. So I suggest that when you read this note, you would 

have understood that it was saying that HSSL has 

appointed BLMIS as HSSL's sub-custodian to hold 

the assets we just saw set out in the schedule; do you 

agree? 

A. No, I don't agree. Again, I -- I have a different 

understanding of the basis on which they were held by 

BLMIS. 

Page 9 

Q. But weren't you concerned--

MR JUSTICE ANDREW JONES: I take the point, there's no 

material difference between those two sets of financial 

states, is there? 

MR SMITH: No, there's not. 

MR JUSTICE ANDREW JONES: And he's giving the same answer in 

respect of both. 

MR SMITH: Yes. 

Do you agree that the annual accounts were an 

important part of the information provided to respective 

investors? 

A. They form one of the quite important documents. 

Q. Well, they're a key document, aren't they, which is 

provided both to prospective and actual investors? 

MR GILLIS: My Lord, I'm not sure they are provided to 

prospective investors. 

MR SMITH: Well, that was the question. 

MR JUSTICE ANDREW JONES: He may or may not know what was 

provided to prospective investors. 

MR SMITH: Were you aware whether the accounts were provided 

to prospective investors? 

A. I'm not aware in terms of prospective investors. 

Q. But they were provided to actual investors, 

weren't they, on a yearly basis? 

A. They were made available to actual investors at 
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the year end. 

Q. When you say "made available", they were actually sent 

out, weren't they, as I understand it? 

A. I believe they would be sent out, yes. 

MR JUSTICE ANDREW JONES: When you say "actual investors", 

does that mean those whose names appear on the share 

register? 

A. On the share register, I believe as at the 31st of 

the relevant year. 

MR SMITH: And they were sent out by Bank of Bermuda, 

weren't they? 

A. I actually don't know now whether they were sent out by 

Bank of Bermuda or Bank Austria. 

Q. Well, at this stage, I think we know that 

Bank of Bermuda has become the subscription agent, 

hasn't it, and the transfer agent, and indeed 

the registrar. That's right, isn't it? 

A. It -- yes, the Bank of Bermuda was the -- or HSSL was 

the transfer agent registrar, but I think we've -- we've 

seen earlier that Bank Austria, for a lot of its 

clients, had an omnibus nominee, so we may have then 

sent the accounts to Bank Austria, who would then send 

them on to all the underlying investors --

Q. I see what you mean --

A. I don't know for certain, but --
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Q. No, I see what you mean, because Bank Austria may be 

recorded on the share register as the holder of an 

omnibus shareholding, so Bank of Bermuda would have sent 

it to Bank Austria and then Bank Austria would have in 

term sent them on to its own underlying investors; is 

that right? 

A. One would -- I would hope they would send them on, but 

obviously I don't -- I wasn't working at Bank Austria, 

so I don't know what they actually did, but we'd expect 

that to happen. 

Q. I understand, Mr Fielding. 

Now, just turning to the topic of the due diligence 

which you carried out in July 2002, I think we know you 

visited Madofffor the purposes of carrying out some due 

diligence; is that right? 

A. That is correct. 

Q. Do you agree that prior to this visit in July 2002, 

Bank of Bermuda had not carried out any due diligence on 

BLMIS at all? 

A. That seems to be the case, I agree. 

Q. From your perspective, what was the purpose of carrying 

out this due diligence? 

A. I -- I had in mind that we would enter into 

the sub-custodian agreement. I felt it was appropriate 

to ensure that this party, BLMIS, that already held 
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assets in the -- for -- for two clients of HSSL, was fit 

and proper to be holding those assets and that ifwe 

needed to get them back, we -- it looked like a fit and 

proper organisation. 

Q. 1 think your evidence yesterday was that you weren't 

asked to do this in order to carry out the -- or satisfy 

the requirement for due diligence in relation to 

the Thema Fund which we saw referred to; is that right? 

A. That is correct. 

Q. lfwe go to {N/578/1}, tab 98 of the core bundle. 

This is a transcript for a telephone call which took 

place on 7 August 2002 between yourself and someone at 

Ernst & Young in this Luxembourg; do you see the name's 

been redacted? 

A. I see that. 

Q. I think we know this is almost certainly 

Adrian Lockwood; do you agree? 

A. I would agree, it likes like Adrian Lockwood to me. 

Q. Parts ofit are redacted, but ifwe go on to page 4, 

{N/578/4}, roughly about a third of the way down 

the page you begin discussing with Mr Lockwood the visit 

you've paid to Ma doff the previous month. Do you see 

you say: 

" ... I went to visit him, uhm, about 4 weeks ago." 

Do you see that? 
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A. I see that. 

Q. Then you go on to say: 

" ... did a due diligence questionnaire with 

questionnaire with him, which he has sent back, he was 

very co-operative, no issues." 

Then a bit further down: 

"And we talked a little bit about my getting comfort 

of ... (?) cause I'm a director on that fund from the 

fact that she visits at least twice a year." 

I assume that's a reference to Dr Fano, is it? 

A. It looks like a reference to Dr Fano, yes. 

Q. Mr Lockwood says "Right". 

"But then from the bank point of view, because we, 

we have multiple relationships that are there ... 

" ... with Madoff, we wanted to do some due 

diligence, because we are effectively custodian ... " 

Then over the page {N/578/5}: 

" ... for these funds ... 

" ... but he's got the assets." 

Do you see that? 

A. I see that. 

Q. Ifwe go back to page 4 {N/578/4}, when you said "we are 

effectively [the] custodian", what did you mean by that? 

A. I meant we had Custodian Agreements with these 

clients -- two clients I would have been referring to. 
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Q. So why did that mean you needed to do some due diligence 

in relation to the assets being managed by BLMIS? 

A. Because I was contemplating that we would enter into the 

Sub-Custodian Agreement. 

Q. So you're saying here you were doing due diligence for 

the purposes of appointing BLMIS as sub-custodian? 

A. For the purposes of entering into the 

Sub-Custodian Agreement. 

Q. Well, Mr Fielding, what I would suggest you're 

recognising here is that a situation has arisen where 

you're custodian for the funds, but you know the assets 

are being managed by BLMIS, and you've recognised that 

it's appropriate and necessary for Bank of Bermuda to be 

doing some due diligence of BLMIS. That's right, isn't 

it. 

A. No, that's not right, and I think it's clear on the next 

page that Mr Lockwood fully understands that the assets 

are held away from HSSL and it's like a prime broker, 

I think is how he describes it. 

Q. Yes, I'm not -- absolutely, I think everyone understands 

the assets are actually held at BLMIS, but what I'm 

wanting to explore with you is why you are saying "we 

wanted to do some due diligence, because we are 

effectively custodian". What I suggest you were 

recognising here is that the reason, or one the reasons 
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why due diligence was being done on BLMIS was because 

HSSL already recognised that it had responsibility in 

respect of the assets being held at BLMIS; do you agree? 

A. No, I disagree, and I think I've said at all times, from 

when I started being involved with Primeo in 2000 to 

today, I did not believe, do not believe that HSSL had 

a safekeeping obligation in relation to Primeo's assets 

that were held at BLMIS. 

Q. Do you agree that you were effectively saying here that 

HSSL is effectively custodian in respect of the assets 

being managed by BLMIS? 

A. No, I don't agree with that. 

Q. Just looking at what you then actually did, as 

I understand it, there were three elements to the due 

diligence work you undertook. The first was the meeting 

with Mr Madoffhimself; is that right? 

A. The first was actually preparation before I even 

embarked upon -- on the meeting. 

Q. So you did some preparation for the meeting. I think in 

that context you said you read the Brokerage Agreement 

for the first time; is that right? 

A. 1 believe it was then that I read the Primeo 

Brokerage Agreements. 

Q. Then you had the meeting with Mr Madoff himselfin 

New York, and that lasted approximately two hours, 
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didn't it? 

A. Yes, it was about two hours. 

Q. And then, during that meeting, Mr Ma doff largely filled 

in the due diligence questionnaire, didn't he? 

A. I think we went through it question by question. I had 

given it to him -- I think I'd given it to him in 

advance. Some questions I had to explain to him, and we 

discussed, and then he wrote -- wrote the answers in 

the questionnaire. 

Q. So he mostly filled that in during the course of 

the meeting; is that right? 

A. Mostly. There were one -- a few questions he didn't 

immediately have to hand the information and he asked if 

he could fill that in after I had -- well, myself and 

Mr Healy had left, and send it back. 

Q. You yourself didn't do anything to check the answers he 

actually supplied to the questionnaire, did you? 

A. I did some -- some further checking. I think there's 

some evidence of that in some additional notes I made. 

I would call it kind of additional due diligence, where 

I spoke to Mr Lockwood amongst others, Ms Fano. It was 

more complementary information to get a complete 

picture. 

MR JUSTICE ANDREW JONES: Mr Fielding, could you remind me 

who Fergus Healy is? 
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A. Fergus Healy at that time, he had been in this 

Bank of Bermuda as a while, first in Bermuda as a client 

relationship business development -- no, sorry, as 

a lawyer, and then he had moved to New York into more of 

a business development/ client relationship role. 

MR SMITH: So he was a lawyer, was he? 

A. I understood he was a lawyer. 

Q. So he would have read the draft Sub-Custody Agreement, 

wouldn't he, which you were presenting to Mr Mad off at 

this meeting? 

A. I'm not sure whether I sent it to him. I would have 

obviously made him aware that that was the purpose, but 

I'm not sure that I sent it to him. 

MR JUSTICE ANDREW JONES: And at that time, he was based in 

the New York office? 

A. He was based in New York in this business development 

client relationship role, obviously. I think I talked 

before that I -- the interaction was with the lawyer in 

Luxembourg, or lawyer in Europe on -- on the 

Sub-Custody Agreement. 

MR SMITH: So did Mr Healy participate in this meeting 

actively? 

A. The meeting was led by me. The purpose of him being 

there was really second pair of eyes and ears, partly so 

that -- I valued his experience. If he felt there was 
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a question that hadn't been completely gone through, he 

would add to it. l also thought it was useful, because 

he was in New York, if there was follow up -- if we 

needed to go back -- I didn't want to go back from 

Europe, Mr Healy could then go back, if it was 

necessary, to the offices of BLMIS. 

Q. But that didn't in fact happen, did it? 

A. No, it wasn't necessary. 

Q. I think also at this stage you received a copy of 

a report on an internal control signed by BLMIS' 

auditors, Friehling & Horowitz, didn't you? 

A. I did. Mr Ma doff gave me that along with his annual 

audited report and accounts. 

Q. Ifwe go to {N/574/21}, which is also tab 97 of the core 

bundle -- it's page 21 of the document in the core 

bundle. This is actually an internal report, internal 

control report dated 10 December 20, 2003, because it's 

added to an updated version of the due diligence 

questionnaire. We don't have the one which was 

presumably dated December 2001, which you must have been 

provided with at the meeting, this is a letter of 

the same internal control report; do you understand? 

A. l understand, and I think the one I was provided with 

was as at 31 October 2001. The BLMIS year end was 

October. 
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Q. Thank you. 

If you look at this internal control report and just 

cast your eye over it, you see on the first page, it 

effectively summarises, doesn't it, the requirements of 

the relevant SEC rules? 

A. It does that, and it sets out the scope of the work that 

Friehling & Horowitz were doing. 

Q. Then if you go over the page {N/574/22}, it continues at 

the top of the page by describing a material weakness. 

Then, just at the end of that paragraph, effectively 

what it says is: 

"However, we noted no matters involving internal 

control, including control activities for safeguarding 

securities, that we consider to be material 

weaknesses ... " 

Do you see that? 

A. I see that. 

Q. Then if you go on, you see there's then sort offurther 

description of the SEC requirements in the following two 

paragraphs. Do you see that? 

A. I see they're there. I haven't read them. 

Q. Now, what I suggest, Mr Fielding, is actually the only 

substantive opinion being expressed by 

Friehling & Horowitz is that in the final sentence of 

the paragraph at the top of the page we're looking at, 
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where they simply state: 

" ... we noted no matters involving internal control, 

including control activities for safeguarding securities 

that we consider to be material weaknesses." 

Do you agree? 

A I think there's actually two. I think there is that 

statement that there is no material weakness around 

control and safeguarding of securities. 

At the end of the next paragraph there's another 

assurance: 

" ... we believe that the Company's practices and 

procedures were adequate at October 31, 2003 to meet 

the SEC's objectives." 

Q. So essentially there's two bald statements of opinion by 

Friehling & Horowitz? 

A They're two opinions. 

Q. And the rest of the document is simply a summary of 

the SEC rules and requirements, isn't it? 

A It's largely that and it sets out what they're looking 

at; internal control and safeguarding of securities 

I think is in the very first paragraph on the previous 

page. 

Q. I suggest, Mr Fielding, that this isn't anywhere near 

the normal type of internal control report you would 

expect to see carried out on a sub-custodian, is it? 
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A I thought for a broker-dealer actually it was very 

interesting. If -- if there was a sub-custodian who was 

going to be a very large bank, they may have different 

things. They may have a SAS 70 or an equivalent, they 

may not. People chose what -- what to do in terms of 

reports for internal control. 

Q. Just focusing on a sub-custodian for a moment, my 

suggestion is that this type of report is nothing like 

the normal type of internal control report you would 

expect to see having been carried out on 

a sub-custodian; do you agree? 

A I think if it was a bank sub-custodian, particularly 

a large bank, there could be something else. I don't 

know whether -- I have done sub-custodian review work, 

I have some experience at it. It's not a job I held 

day-to-day at any point, there would probably be better 

people to ask that question to. 

Q. So that's not something you're able to express an 

opinion on, because you didn't do much sub-custodian 

review work; is that right? 

A I did some. I was involved in some, and I was reviewing 

the results of some of that work, but I never did it 

hands on, day in, day out. 

Q. Were you aware that it was normal practice to obtain 

a SAS 70 report or equivalent on a prospective 
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sub-custodian? 

A I think HSBC liked it -- if there was such a report, 

they liked to obtain that from a bank. 

Q. Well, HSBC would expect, wouldn't they, any 

sub-custodian to have a SAS 70 report or equivalent 

available? 

A Again, I'm not-- Mr Pettitt, I think, who's giving-­

going to give evidence, was running that. I think he'd 

be much more familiar with it, unless it's in 

the FIM that we looked at yesterday. 

Q. We can certainly ask Mrs Kohn and Mr Pettitt, because 

they're coming along, but I think what you're saying, so 

far as you're concerned, you don't have any particular 

understanding of that; is that right? 

A I don't have a close enough proximity on that particular 

subject, on that particular point of SAS 70, to answer 

that. 

Q. I think it must follow from your evidence yesterday that 

you thought you weren't carrying out a due diligence 

exercise on a prospective sub-custodian; is that right? 

A. Not a regular sub-custodian, but I was carrying out 

a due diligence exercise and it was informed by the type 

of due diligence. 

Q. Was it the sort of due diligence exercise you would 

normally carry out in relation to the appointment of 
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a prospective sub-custodian? 

A. It fitted with the experience I had had, which was a few 

years earlier when I was at another bank. At that 

point, as I say, I wasn't doing this day-to-day. I do 

think it -- it's a hard question for me to answer 

without -- sorry, given my experience exactly at that 

time. I think Mr Pettitt would probably be in a better 

position. 

Q. No, I'm asking you. Proceed on the assumption that you 

had been intending to appoint BLMIS as a sub-custodian 

in the normal sense. Assume that for the moment. Do 

you understand? 

A Okay. 

Q. Is this the type of due diligence exercise you would 

have carried out on BLMIS as a prospective 

sub-custodian? 

A It's a hypothetical in the sense that I've been asked 

if -- if I was appointing BLMIS as a normal 

sub-custodian, is this the type of work I would do? 

The answer is yes, although I would have taken the same 

step I did before this, which would be to ask 

the department that normally did this work for banks if 

they would do it. 

Q. So your evidence is that the due diligence exercise you 

did was exactly the same type of due diligence exercise 
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you would have done if you had been intending to appoint 

BLMIS as a normal sub-custodian; is that right? 

A I'm not sure I can say that, because I wasn't doing that 

particular work at that time. 

Q. So you don't know, because you weren't doing 

sub-custodian due diligence work; is that right? 

A Not at that time, but I believed it was appropriate. 

I -- I took guidance before doing it. 

Q. So if -- okay, but so far as you're concerned, based on 

your own understanding and experience, you don't think 

there's any difference, or any material difference 

between the type of due diligence exercise you did do 

and the type of exercise you would have done if you had 

been intending to appoint BLMIS as a sub-custodian? 

A I don't think I can say that. 

Q. So you think there is a difference; is that right? 

A I can't -- I can't clearly say whether there is. I took 

guidance on what might be appropriate, I got the due 

diligence questionnaire, I had previous experience, and 

I -- I felt I was doing a good, proper due diligence. 

Is it exactly the same as what somebody who was doing 

that day in, day out on mainly banks would have been 

doing? I really can't say. 

Q. Okay. 

Now, had you previously heard of 
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Friehling & Horowitz prior to this meeting? 

A I'm not sure that I had prior to this meeting. I do 

think this -- this subject came up at the Primeo Board 

meetings, but l -- that might have been a little bit 

later. The subject of who BLMIS' auditors were. 

Q. It's r ight, isn't it, that the view subsequently formed 

within HSSL was that little reliance could be placed on 

Friehling & Horowitz? 

A There were people who expressed that view. I don't -­

it's not a well known firm, but my view was that's why 

I specifically, actually, checked this with 

Ernst & Young, with Mr Lockwood, who assured me -- he 

said he'd spoken to somebody in New York, or been in 

contact with somebody in E& Y New York who said they were 

known for doing broker-dealer work, and I didn't believe 

the SEC would have registered him for 40 years if they 

didn't think he had a qualified auditor. 

Q. You say that in your witness statement about what 

Mr Lockwood told you, but do you agree that 

subsequently, the view was formed within HSSL that 

little reliance could realistically be placed on 

Friehling & Horowitz? 

A There were people who expressed that view. 

Q. Ifwe look, please, at {N/11/92}, which is tab 190 of 

core bundle 3, this is an email in Mr Fiorino to you, of 
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I think March 2005 or thereabouts. Do you see that? 

It' s referring to a conversation which Mr Fiorino's had 

with Ernst & Young, do you see? 

A I see that. 

Q. And one of the things he was saying is: 

"over the last weeks, [Ernst & Young] raised some 

concerns about Madoff, as follows ... " 

Then do you see the third item: 

"iii) reliability and independence of 

Friehling and Horowitz CPA (auditors ofBMadoff). 

Apparently F&H are related to BMadoff. Responses to 

questions raised by E&Y to BM auditors were not clear." 

Do you see that? 

A I see that. 

Q. So at this stage Ernst & Young were expressing concern 

about the reliability and independence of 

Friehling & Horowitz. 

A I think this is coming to me indirectly. It's not E&Y 

talking to me, this is Mr Fiorino relaying something 

that he had understood from a meeting he had apparently 

had, or a conversation he'd had with E&Y. And to put it 

in context, I believe this is about the point, shortly 

after Mr Lockwood had unfortunately passed away, E&Y had 

obviously been auditors I think since the very 

beginning, in 1994, and were -- you know, I'd never --
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never had those questions raised, or any concerns raised 

by Mr Lockwood. Some new people were coming onto 

the file who I think were reviewing the whole thing. 

Probably they didn't recognise Friehling & Horowitz. 

I don't know where they got the rumour that 

Friehling & Horowitz might be related to BLMIS. I'm not 

sure there's anything that says that. And they were 

just starting to do some checking on it. 

Q. Well, we know now, don't we, that Friehling & Horowitz 

weren't independent of BLMIS, because Mr Fri eh ling was 

a large investor in BLMIS? 

A That's the first l have heard of that. 

Q. Did it concern you at the time that Ernst & Young were 

expressing doubts about the reliability of 

Friehling & Horowitz? 

A It didn't particularly concern me for the -- for the 

reason I'd been assured by Mr Lockwood and from the -­

from the SEC being-- authorising Madoff-- BLMIS to 

conduct business. 

Q. Ifwe go on, please, to {L/2/84 }, to {L/2/85}, this is 

an extract from the transcript of the Thema proceedings. 

And this is around the same time, so it's March 2005. 

If you look down at line 18, there's reference to a note 

on the HSBC files which is in handwriting. 

Unfortunately, this hasn't been discovered to us in 

Page 28 

transcripts@opus2.com 
+44 (0) 203 008 5900 

PFHSBC0000954 

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 246 of 261



December 1, 2016 Primeo Fund v (1) Bank of Bermuda (Cayman) Limited (2) HSBC Securities Services (Luxembourg) SA Day 17 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

12 

13 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

these proceedings, although it was obviously something 

available in the Thema proceedings so I have to show you 

the transcript. But you see the quote begins at 

line 22--

MR JUSTICE ANDREW JONES: So this is counsel, in his 

opening, quoting from a document in the trial bundle? 

MR SMITH: That's exactly right, my Lord. 

And you see he begins at line 2 2: 

'"Ernst & Young have met Sav and Germain' ... " 

So that's Mr Fiorino and Mr Birgen, isn't it? 

A That would seem to be correct. 

Q. Then line 27: 

'"E&Y expressed concern re transparency of Madoff 

activity'." 

Then the counsel comments: 

"This is not in connection with the The ma fund, it 

is in connection with something else." 

And ifwe go over the page {L/2/85}: 

'" Especially as Mad off audit firm (F&H) appears to 

be a two person shop and partners related to Madoff 

family'." 

So were you aware of knowing at this stage that 

Friehling & Horowitz was a two-person shop? 

A I'm not sure that I knew they were a two-person shop, 

no, at that time. 
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Q. So--

A I knew they were small. I don't know whether I exactly 

knew it was two. 

Q. Do you remember these concerns being expressed by 

Ernst & Young about Friehling & Horowitz being reported 

back to you by Mr Birgen and Mr Fiorino? 

A Mr Fiorino, for sure. I think we just saw that end of 

some -- of an email chain, and I think I asked him, 

"Okay, they're doing their work, keep me informed 

because I would be interested in it". I think they did 

their work and concluded that they were fine to continue 

being the auditors of Primeo. 

Q. Well, if you go on and look at line 3, do you see: 

'" Concern arose ... " 

MR JUSTICE ANDREW JONES: Perhaps you should read 

the previous sentence, just to put it in context. 

Counsel said "the first ... " 

MR SMITH: Yes: 

"The first true and the second not true." 

MR JUSTICE ANDREW JONES: So he was making the observation 

that the "partners related to Madofffamily" was not 

true. 

MR SMITH: So I think he's right, there's no familial 

relationship between Mr Friehling and any members of 

the Madofffamily. 
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MR JUSTICE ANDREW JONES: Right or not, that's what he says. 

MR SMITH: Yes, I think he's almost certainly light about 

that. 

Then it goes on: 

'"Concern arose due to E&Y risk review'." 

Were you aware at this time that Ernst & Young had 

carried out a risk review apparently in relation to --

MR JUSTICE ANDREW JONES: Do we know what time we're talking 

about here? 

MR SMITH: It's March 2005, or thereabouts. 

MR JUSTICE ANDREW JONES: And that's apparent from other 

parts of the transcript, is it? 

MR SMITH: I think if you follow the chronology through, 

I mean, that's certainly my note. We can try to check 

that. If we go back a couple of pages. Go back one 

page, please. {L/2/84}. And perhaps go back another 

page {L/2/83}. 

Well, we'll look for a reference on that, but --

MR JUSTICE ANDREW JONES: There's a reference there at 

line 14 to the 2004 financial statements. 

MR SMITH: Yes, so it's looking at some point after that, 

you're right. I'd certainly noted this as being in 

the first part of 2005. 

MR JUSTICE ANDREW JONES: Let's proceed on that assumption. 

MR SMITH: We'll see ifwe can find something to tie it down 
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a bit more precisely. 

If we go back, Mr Fielding, to page 85 of this 

document {L/2/85} which we were looking at, you see it 

says there in line 3, towards the end of that line: 

'"Concern arose due to E&Y risk review'." 

Now, do you remember E&Y having done a risk review, 

apparently, in relation to Ma doff funds? 

A. I don't know whether it was specific to Madoff funds. 

It may have been. I think this is what I was 

referring to. I think there was a new partner. It 

might have been Ferguson. 

Q. Michael Ferguson? 

A. Michael Ferguson maybe, who had taken on this from 

Adrian Lockwood, and they were doing a review -- I don't 

know whether it was of certain clients or of their 

entire client base, but I do remember they were doing 

a review. 

Q. It looks like some issues had arisen out of that review, 

doesn't it? 

A. I think we've got the concerns that were relayed to me 

indirectly via Mr Fiorino that we've seen. 

Q. Were you aware that what Ernst & Young were proposing to 

do, as is says in the next sentence, was to go in and do 

a specific scope review at BLMIS? 

A. I do. I've seen something where I think Mr Fiorino 
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relays thatto me, that if they-- if they can't just 

get comfortable from a paper review, they may go and 

meet -- go to see BLMIS. 

Q. They never in fact did that, did they? 

A I don't know whether they did or didn't. All I know is 

that they obviously concluded they were fine to 

continue. 

Q. The basis on which they concluded that was that, going 

forwards, they would seek a custody confirmation from 

HSSL, wouldn't they? 

A I don't know whether that's the basis of the conclusion. 

I think their review was quite broad in its scope, so 

I'm sure they took a lot into account in forming their 

view. 

Q. But you agree it was at this stage that HSSL began 

supplying custody confirmations to Ernst & Young, didn't 

they? 

A I think from the material we saw the other day, this is 

at the point at which E&Y approached-- around the point 

at which E&Yapproached HSSL to ask if they could 

receive some form of confirmations. 

Q. So it looks like the decision of Ernst & Young to see 

custody confirmations in relation to the BLMIS assets is 

tied up with the fact they've done this risk review in 

the early part of 2005, doesn't it? 
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A It could be one outcome ofit, or it could be in their 

annual audit planning that they decided to add this 

extra step in. 

Q. Well, do you have any recollection of this being 

discussed within Bank of Bermuda or with Ernst & Young? 

A No, not -- not specifically that I can recall. 

Q. Well, let's just go back to Friehling & Horowitz for 

a moment. Do you remember discussing 

Friehling & Horowitz with Ms Coe in June 2005? I'll 

bring the document up on the screen. It's {N/1299/1}, 

209 of core bundle 3. 

I'm afraid it's very heavily redacted, but there's 

a section at page 6 {N/1299/6}, and this is 

a conversation between yourself and Ms Coe which has 

taken place on 6 June 2005, so a little bit later on 

from the email we were just discussing. 

And you see she says there, about a third of the way 

down the page: 

"The biggest single concern is the whole process, 

once it gets into Mad offs hands, is fairly incestuous 

within Mad off and their internal control statement, 

which is done by ... it's sort of a page and a half 

long, isn't it, it's not really SAS 70 or even FAC 21 

level. And it's also done by his mate, the accountant. 

It's not really independent enough to give us a level of 
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independent comfort that we would ordinarily look to." 

Do you see that? 

A I see that. 

Q. So, by this stage at least, it's fair to say that 

the view had been reached within HSSL that no real 

reliance could be placed on Friehling & Horowitz, 

could it? 

A This is Christine Coe, who works in HSBC London, 

saying -- saying this. 

Q. Did you disagree with what she was saying there? 

A (Pause) 

It's -- she had a view, clearly. 

Q. She was someone who did carry out sub-custodian due 

diligence reviews, didn't she? 

A I'm not sure that she did herself, it was Brian Pettitt. 

She may have done at a previous time, but I don't 

remember her carrying them out. 

Q. But certainly the carrying out of those reviews fell 

within her responsibility, didn't they, of Chief Risk 

Officer, I think, at this stage, for HSS? 

A Her job was changing around that time. Originally she 

was more of a credit person within -- in the traditional 

business. She'd picked up some responsibilities for 

Risk, and in fact later then she went back to a more 

credit-oriented role. 
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Q. But certainly her view was that really no reliance at 

all could be placed on the Friehling & Horowitz internal 

control statement, could it? 

A She says it's not really independent enough. That's her 

opinion. And --

Q. Well, not only that, she says: 

" ... it's sort ofa page and a half long, isn't it, 

it's not really SAS 70 or even FAC 21 ... " 

That's one of the points she's making, isn't it? 

A. It's a point she's making. I think she means -- because 

it maybe just the way the transcript comes -- I think it 

means FRAG 21, which is a UK, or the equivalent of 

SAS 70--

Q. So you're familiar with that, are you? 

A I'm aware of FRAG 21 being something that's been 

mentioned as similar, but these are things that 

generally banks would do, not broker-dealers. 

Q. Well, it's something you would expect a sub-custodian to 

do, wouldn't you, Mr Fielding? 

A A bank. A bank sub-custodian may or may not. I -­

there might have been a requirement generally for -- in 

HSBC where it was appointing a bank into the normal 

network to, wherever possible, obtain one of these 

reports. 

Q. But Ms Coe is clearly expecting that this is something 
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that ought to have been produced or obtained in relation 

to BLMIS, isn't she? 

A No, I don't think she's saying that. She's saying it's 

not one of those, "What we've got is not as detailed as 

that", which is absolutely correct, "And I would like 

something more". Which is, I think, fair enough. 

Q. You're familiar with SAS 70 reports, aren't you? 

A We saw one of the other day. I wouldn't say-- I've 

never done a SAS 70 audit myself. I've received 

the summaries that KPMG allowed us to use with our 

clients. 

Q. Would you agree that the internal control report 

produced by Friehling & Horowitz was nothing like 

a SAS 70 report, was it? 

A No, it's not the same level of detail. 

Q. Nothing like it, is it? You're talking about the 

difference between a one and a half page document and 

something that would run to potentially hundreds of 

pages. 

A Well, what I don't know is what level of work 

Friehling & Horowitz came up -- I agree the documents 

are different in length, but I don't know how much work 

Friehling & Horowitz would have done to come to 

the internal control, but, on the face of it, I would 

agree, a SAS 70 is more detailed. 
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Q. As you said a moment ago, one of the things you say in 

your witness statement is Mr Lockwood told you that he'd 

looked into Friehling & Horowitz and had been told by 

his colleagues at Ernst & Young in New Yark that 

Friehling & Horowitz were known for their audit work of 

New York broker dealers. We see that in your witness 

statement as paragraph 97 {B/9/30}. Let's just pull 

that up on the screen to remind you. It's really 

the second sentence of paragraph 97, do you see that? 

A. I see that. 

Q. On the basis of what you now know, do you accept that 

Friehling & Horowitz were not in fact known for their 

audit work of New Yark broker dealers? 

A. I don't know what other clients they had, but I clearly 

know now that Friehling & Horowitz were probably not 

exactly suitable as BLMIS' auditors. 

Q. Would you agree it seems rather unlikely that 

Mr Lockwood was told by his colleagues at Ernst & Young 

in New York that Friehling & Horowitz were known for 

their audit work of New York broker-dealers? 

MR JUSTICE ANDREW JONES: How can he answer that question? 

That's just a comment. 

MR SMITH: Let's move on and see what you actually discussed 

with Mr Lockwood then, at tab 98, core bundle 1, 

the document that we were just looking at a moment ago. 
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{N/578/1}. Just out of interest, we've got a transcript 

of this telephone call. Did telephone calls within 

Bank of Bermuda {Luxembourg} tend to be recorded at this 

time? 

A I think some lines were recorded and some weren't. 

Q. It looks like your line was recorded, doesn't it, 

because we've obviously got a transcript of this call? 

A It looks --

Q. On 7 August. 

A Assuming this document came from HSBC or HSSL, it would 

appear that the line I was using at that time was 

recorded. 

Q. Yes, and this document did come from HSBC, I can 

confirm. 

This is this the only transcript I think we have at 

this time of a telephone call between yourself and 

Mr Lockwood. 

Ifwe just skip over the pages, you see at page 1 

there's some introductory remarks. Page 2 is redacted 

{N/578/2}. And page 3 {N/578/3}, you begin discussing, 

towards the bottom of that page, the position in 

relation to BLMIS, and Mr Lockwood says: 

" ... when I say internal control, we get their ought 

tours to uhm, to confirm to us that they audit Madoff 

and that the statement that they've sent to us is 
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covered by their audit." 

Then there's discussion and he mentions at the 

bottom of the page: 

" ... their auditors are Friehling & Horowitz." 

Do you see that? 

A I see that. 

Q. Then, going over the page, we have the section we were 

looking at a moment ago {N/578/4} 

Then on to page 5 {N/578/5}, atthat point you see 

you then refer to the due diligence questionnaire, and 

you see a little way down the page you then refer to 

the internal control report, which you'd obviously 

received from Friehling & Horowitz? 

A I see that. 

Q. Then, towards the bottom of that page you, say: 

"So uhm ... oh well, that's really why I was 

calling, just to follow up on that ... " 

And l think you're referring to some sort of 

document Ernst & Young may have received from 

Friehling & Horowitz. 

And then Mr Lockwood says: 

"Ok, not, that's very useless. We, uhm ... 1, 

1 think, l don't know if I told you, we got our people 

to confirm to us from the States, to confirm that Madoff 

is, yes, he's regulated and he has a good 
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reputation ... " 

And you go: 

"Hmhm. 

" ... etc and he's very well known. Yes, no, we 

feel a lot more comfortable now as well." 

So what he's telling you there relates now to BLMIS, 

doesn't it, not Friehling & Horowitz? 

A I think there's a lot in here. I think we're talking 

about BLMIS and Friehling & Horowitz, because I see he 

talks about getting very specific audit reports for 

Primeo and something else, which I presume is probably 

Hermes, which is I think-- this is the point E&Y 

were -- Adrian Lockwood was a very professional 

gentleman. He had obviously satisfied himself E& Y were 

using Friehling & Horowitz specific audit reports on 

the funds in their audit. 

Q. But there's no mention anywhere in this conversation of 

Mr Lockwood saying to you that he'd been told by 

Ernst & Young in New York that Friehling & Horowitz were 

known for their audit work of New York broker-dealers? 

A Not in this conversation. I think it was another one. 

Q. What he's actually telling you here relates to BLMIS, 

doesn't it, at the bottom of the page, and not to 

Friehling & Horowitz? 

A I'd just like to take a moment to read it again. 
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Q. Absolutely, of course. 

A (Pause) 

Yes, at the very end, I think he switches to 

talking-- I think earlier he's talking about 

Friehling & Horowitz and the audit process, and then he 

switches to talk about Madoffright at the end. 

Q. So I think you agree, he doesn't say in here anything 

about having been told by Ernst & Young in New York that 

Friehling & Horowitz were known for their audit work of 

New York broker-dealers, does he? 

A No, not -- not -- as I recall, it's not in this 

conversation, it's a separate conversation. 

Q. So when did you think that separate conversation took 

place? 

A I do believe it's around this time. I do wonder ifwe 

actually met Adrian, because I used to meet him fairly 

regularly -- well, reasonably regularly. 

Q. And this is a conversation you have a specific 

recollection of, is it? 

A I believe -- I believe I wrote it somewhere in some of 

my due diligence notes, so I would be very clear on my 

recollection if I wrote it at the time. 

Q. It's referred to, I think, in a subsequent email you 

send, that's right, but I'm just trying to explore with 

you, Mr Fielding, whether this was in fact something 
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that Mr Lockwood said to you at the time, or whether 

you've made a mistake; do you understand? 

A I thought I wrote it somewhere in my due diligence 

notes, and if I did, then I would be very clear 

about it. 

Q. Well, your due diligence notes we can look at. I think 

the relevant note is {N/568/1}. So these are what 

I understand to be your due diligence notes. They're 

the notes you've effectively compiled as part of your 

due diligence exercise. Do you see? It runs to 

a number of pages, so I'll turn the pages so you can see 

what it is. You make a number of remarks on this page, 

and then ifwe go over to the second page {N/568/2}, you 

then refer to what you were told by Ernst & Young as 

part of your notes, and what you say there is that: 

"In order to gain comfort for their audit 

purposes ... " 

Then I think the name blanked out must be 

Mr Lockwood: 

" ... confirmed that E&Y had taken the following 

steps. 

"- Consulting with E&Y New York to obtain 

confirmation of Ma doff as bona fides and regulator." 

Do you see that? 

A I see that. 
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Q. And then: 

"- Obtained from Madoffs external auditors, 

Friehling & Horowitz, a confirmation that they have 

verified the asset statements ... " 

What I suggest actually has happened, Mr Fielding, 

is you have confused what Mr Lockwood was telling you 

about BLMIS with Friehling & Horowitz, because what he 

was telling you was that BLMIS had bona fides and was 

regulated, he wasn't actually telling you about 

Fri eh ling & Horowitz, and I suggest what's happened is 

you've confused the two, haven't you? 

A No, I don't think so. I think this additional due 

diligence relates specifically to the phone conversation 

transcript we've looked at, where it's correct at the 

end Mr -- Mr Lockwood talks about Madoffs bona fides, 

earlier he talks about the specific confirmations that 

E&Y obtained from Friehling & Horowitz. 

I do believe it's a separate conversation. 

I believe there is a -- somewhere in this documentation, 

somewhere where I've very specifically written it out, 

I don't know whether -- it's probably in this year --

Q. It's--

A -- and I think, therefore, if I wrote that, I would be 

very clear about my recollection of it. 

Q. Well, there's a subsequent email which comes a little 
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later where, exactly, you do say that, but what I'm 

suggesting is actually you've confused the position, and 

what you were actually told by Mr Lockwood related to 

BLMIS and not in fact to Friehling & Horowitz. Do you 

understand? 

A I understand, but I don't believe that I got confused. 

Q. One of the other things you say in your witness 

statement and you mentioned a moment ago is that you 

believed that the SEC would have ensured that firms 

which it regulated were audited by independent auditors 

of appropriate standing. Do you recall? 

A I do recall I said something along those lines. 

Q. Did you check what rules the SEC in fact had in place 

for auditors of broker-dealers? 

A No, I didn't. 

Q. Based on what you now know, do you accept there was in 

fact no SEC rule applicable to broker-dealers like BLMIS 

which required auditors to have any particular standing? 

A I didn't know they -- I didn't know they took that 

approach until you just told me -- until I was just 

told. 

Q. I think you also knew, didn't you, that Ernst & Young, 

so far as their audit of Primeo's financial statements 

was concerned, were essentially just relying on 

Friehling & Horowitz? 
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A Could you just -- could I just have that question 

repeated, please? Sorry. 

Q. So far as their audit of Primeo's financial statements 

was concerned, and in relation to the assets being 

managed at BLMIS, Ernst & Young were essentially just 

relying on what they were told by Friehling & Horowitz, 

weren't they? 

A No, I don't think that's the case, from how I knew 

Ernst & Young were. I think they were relying on 

Friehling & Horowitz for the confirmation of the assets 

being safekept at BLMIS. There was a whole load of 

other audit work that E&Ywould have done: checking 

the valuations, the accounts, working with HSSL on some 

of that and other parties too. 

Q. Let's just focus on the verification of assets and 

trading. What other audit work did you think 

Ernst & Young were doing to verify the existence of 

assets being held at Madoff? 

A I believe their primary -- what they did primarily, from 

what I've seen, is they went to Friehling & Horowitz and 

asked them to confirm back the holdings that were at 

BLMIS. 

Q. So, so far as the verification of existence of assets at 

Ma doff is concerned, they were relying on 

Friehling & Horowitz, weren't they? 
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A. I wasn't inside E&Y. It sort of seems that way, but 

obviously we do have this thing about custody 

confirmations which was discussed with Mr Quintus. 

MR JUSTICE ANDREW JONES: This witness is not really in 

a position to say what Ernst& Young were relying upon 

and how they came to their opinion. 

MR SMITH: Well, I'm --

MR JUSTICE ANDREW JONES: We know they gave a clean opinion, 

we know that part of the audit evidence they relied upon 

was the Friehling & Horowitz report. 

MR SMITH: Yes, but I just want -- I think I need to 

explore --

MR JUSTICE ANDREW JONES: Obviously I'm going to draw 

the inference that they relied upon that report. 

MR SMITH: Yes. 

MR JUSTICE ANDREW JONES: This witness is not in a position 

to say what else they relied upon, or how they formed 

their opinion. 

MR SMITH: No, but I want his understanding of what they 

were relying on. 

MR JUSTICE ANDREW JONES: But how would he have an 

understanding of what they were relying on? Did he 

discuss it with Mr Lockwood? You need to ask that 

question first, don't you? 

MR SMITH: I think that is what I have been asking him. 
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What did you -- so far as the assets managed at 

BLMIS was concerned, what did you understand 

Ernst & Young were relying on in respect of their audit 

of those assets? 

A I understood that they were largely relying on 

the Friehling & Horowitz confirmation. 

Q. Just looking at the position where we've got to, 

I think-- and just to bring it together, what you had 

done by way of due diligence at this stage was you'd 

done the preparatory work for your meeting with 

Mr Madoff; correct? 

A Correct. 

Q. You'd had the meeting with Mr Madoff and received 

the answers to the questionnaire; correct? 

A Correct. 

Q. Those answers had largely been filled in at the meeting, 

and you hadn't yourself checked any of the answers 

against an independent source, had you? 

A Largely no. The only additional work I did is in these 

additional notes. 

Q. And I think the final piece is you'd received 

the internal control report of one and a half pages from 

Friehling & Horowitz, hadn't you? 

MR JUSTICE ANDREW JONES: Mr Smith, I should indicate that 

I don't regard that document as an internal control 
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report. 

MR SMITH: Well, neither do l. 

MR JUSTICE ANDREW JONES: I wouldn't call it a report 

at all. Maybe there's another witness who can give some 

evidence about it, but my understanding is it's 

a certificate, so it certifies to the SEC 

Friehling & Horowitz's opinion that BLMIS is in 

compliance with certain regulations. 

MR SMITH: Yes. 

MR JUSTICE ANDREW JONES: It doesn't purport to tell us what 

work was done to justify that opinion, so it's not 

a report. 

Now, I may be wrong about that, but that's my 

understanding of that document. I would call it 

a certificate rather than a report. 

MR SMITH: Yes, I mean, it's been referred to, I think, sort 

of consistently as an internal control report --

MR JUSTICE ANDREW JONES: It has, yes. 

MR SMITH: -- in pretty much all of the evidence, which is 

essentially --

MR JUSTICE ANDREW JONES: It may be there's a qualified 

witness who could explain it to me, but --

MR SMITH: Well, Ms Coe is no doubt a person who can be 

asked about that, but certainly it has been referred to 

throughout, I think including by her, as an internal 
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control report, and you see one of the points she 

herself makes is: well, it's one and a half pages long 

and that's really not satisfactory for her purposes. 

MR JUSTICE ANDREW JONES: But it doesn't purport to tell us 

what work was done to justify the opinion. 

MR SMITH: No. We can ask her about that. I think 

Mr Fielding's evidence obviously is he doesn't know what 

work was done. 

MR JUSTICE ANDREW JONES: An audit opinion is only one page 

long. 

MR SMITH: Yes, which is fine. 

But Mr Fielding, what I would put to you is that if 

you had been appointing BLMIS as a sub-custodian over 

hundreds of millions of dollars of assets, the work you 

did was an insufficient basis on which to make that 

appointment; do you agree? 

A. Well, first, we weren't appointing him in that sense, to 

safekeep the assets for HSSL, and I firmly believe 

the work that I did was adequate for the purpose. 

Q. I understand that, Mr Fielding. I just wanted to put 

the question to you on an assumption, do you understand? 

And it's on the assumption that you were in fact 

appointing BLMIS as sub-custodian in the normal sense. 

Do you follow the assumption I'm asking you to make? 

A. I disagree with the assumption, but I follow it. 
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Q. Yes, I understand you disagree with it, but if you can 

just proceed on the basis of that assumption for the 

moment. I suggest that if you were intending to appoint 

BLMIS as a sub-custodian in the normal sense, in respect 

of the millions of dollars of assets which it was 

managing, then the due diligence work you did was an 

insufficient basis for making that point; do you agree? 

A. I don't agree, and the word "normal sense" was just put 

into that, which to me means normal bank sub-custodian. 

This is a very specific arrangement. And-- let's take 

the assumption that I disagree with that -- I was trying 

to make the special arrangement with BLMIS so that he 

would have safekeeping obligations to HSSL, which is not 

the case, I believe that the due diligence I would have 

done in that situation would be exactly the same and was 

perfectly adequate. 

Q. So your evidence is you do believe the due diligence 

would, in fact, have been exactly the same as you in 

fact did; is that right? 

A. Yes. 

Q. Do you agree that one of the things you didn't take into 

account at all is any issues that arose from the fact 

that BLMIS was the sole source of information about 

the existence of trades and securities? 

A. Could I clarify if this is in relation to the due 
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diligence, or more broadly? 

Q. Well, looking at the due diligence work you did leading 

up to the 2002 Sub-Custody Agreement; do you follow? 

A. I follow. 

Q. To repeat the question, do you agree it's right that you 

did not consider at all the issues which arose from 

the fact that BLMIS was the sole source of information 

for trades and securities? 

A. I'd already had those issues in my mind before, and 

I think I'd explained that one of those -- it's not 

really related to the Sub-Custodian Agreement, but it's 

this concern of being investment manager and 

broker-dealer, and I'd asked Mr Fiorino to do checks on 

that. I don't think that was specifically related to 

the -- the time when I was doing the due diligence 

visit, but I'd already done that and I was already well 

aware of that in my mind. 

Q. When did you ask Mr Fiorino to do checks about 

the concern of BLMIS being the investment manager and 

broker-dealer? 

A. I had -- I don't remember the exact date, but it was 

fairly early on when I came into contact with Primeo, 

possibly after I joined the Board. I would say it would 

have been 2000/2001, where I asked him a very specific 

question. So let me start with -- this risk that I felt 
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was there was about mispricing: could Ma doff be unduly 

enriching himself, or BLMlS, at the disadvantage of 

the clients? The check I asked him to do, which 

I thought was a fairly reasonable check, was to take 

a sample of trades over a period of dates, which he did, 

and check that the prices on the individual trade 

tickets were within a tolerance of the market on that 

day. He did that and he came back to me and said he'd 

done a check over several days, he'd found that, as 

I recall, all the trades were within the day range, and 

were spread within the day range, so in other words they 

weren't all at the beginning, the high or the low. That 

seemed a good plausibility check. 

Q. So this is concerned with checking the pricing, isn't 

it, of trades being reported by Ma doff; correct? 

A That. I think I also asked him what the level of 

activity was to see if there was evidence of churning. 

Q. So are you referring to the analysis we saw yesterday 

which Mr Fiorino did as part of the work in assessing 

whether the new Primeo Luxembourg fund might be 

compliant with the UCITS requirements? 

A No, I believe this was before. He may also have done 

that check again during that. I can't remember exactly 

what was in that now. 

Q. But what you're doing, isn't it, is you're checking 
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to -- you say you're checking two things. Firstly, 

whether the prices being reported by Ma doff are 

consistent with market prices; is that right? 

A Checking that the individual trade prices are within 

the range of the day, and checking they're not all 

loaded to one part of the range. 

Q. I see. 

But what checks, if any, did you do in relation to 

verifying the existence of assets at BLMIS? 

A I didn't do any specific additional checks. I took 

comfort from the SEC regulation and the auditors -- both 

the audit of Mad off himself as a firm and the report 

that -- I think it is actually, on its cover, called an 

internal control report. I took comfort from E& Y as 

well. Those would be the principal sources I took 

comfort from. 

Q. Did you apply your mind at all to the issue which arose 

from BLMIS being the sole source of information as to 

the existence of trades and holdings of securities? 

A Not a great deal. I just didn't believe a firm of that 

scale, that regulated, that large, could possibly be 

producing fiction. Unfortunately, they obviously were. 

Q. So you didn't take any steps at all at that stage to 

investigate whether it might be possible to obtain some 

form of independent confirmation of trading activity or 
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securities? 

A No. No, I didn't at that point. 

Q. Would that not be something which you would have done if 

you had been appointing a sub-custodian in the normal 

sense and that sub-custodian was the sole source of 

information about securities and trades? 

A Again, but this is absolutely not the normal sense, it's 

a very specific arrangement. 

Q. Well, that's the point, Mr Fielding, you see? Because 

you're in a situation here where you've got BLMIS, we 

would say as sub-custodian, broker and investment 

manager, where it's the sole source of information as to 

the existence of securities, so wouldn't you accept that 

if you were entering into that sort of an arrangement, 

an important thing to do would be to ascertain whether 

it's possible to get an independent confirmation of 

securities and trades? 

A It was -- he was holding the assets. I -- I never 

believed there was an issue, and to be honest, because 

of the nature of what we were doing, I wasn't bringing 

them into our responsibility, I was leaving them where 

they were. This was the risk of the clients, and it's 

very clearly stated in the Offering Memorandums and 

prospectuses, and they understood it. So if I'm not 

bringing those assets in, I'm not sure I would have 
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given it much more thought. 

Q. Let's assume you're wrong about that and that what you 

were doing was bringing the assets in, to adopt 

the phrase you use. Wouldn't you accept that, in those 

circumstances, a very important thing to have considered 

is whether it would have been possible to get some form 

of independent confirmation of the securities and 

trades? 

A I think ifwe were bringing the assets in, I'm not sure 

we would have appointed BLMIS. 

Q. Really? Well, we've seen from the accounts, haven't we, 

and from your emails, that you plainly did consider 

you'd appointed BLMIS as your sub-custodian? 

A No. We entered into the agreement. But you're talking 

now about giving all the liability to HSSL for those 

assets. I perhaps need to consider that, but I think 

it --

Q. That's not --

A We either might have had to do a lot of work, I --

1 potentially agree. Whether we would have got comfort, 

I don't know. 

Q. Well, let's -- I'm just asking you, Mr Fielding--

I know you say you didn't intend to appoint BLMIS as 

sub-custodian in the normal sense, but I want you to 

assume that you're wrong about that and that 
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his Lordship concludes that you did intend that. And my 

question to you is that, in those circumstances, 

wouldn't a very important thing to have considered be 

whether it would be possible to get independent 

confirmation of the information as to securities and 

trades. 

A At the risk ofrepeating, I don't agree with 

the assumption. But working on the assumption we were 

trying to bring in the assets and be liable for them, 

I think we probably would have done more work. Whether 

it would have been independent confirmation, or sending 

in -- getting a more detailed review done, exactly what 

form I don't know. I do agree more work would -- would 

probably have had to be done. 

Q. What sort of detailed review do you think might have 

been done? 

A I mean, we really are twisting away from the fact that 

he's a broker-dealer. Maybe we would have asked for 

a more thorough internal control review, or something 

like that. 

Q. Done by a major accountancy firm? 

A It could have gone towards what we later know as 

the KPMG review. It's one option. There could have 

been a range of things. 

Q. But anyway, I think you say you would have looked at 
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addressing in some way the issue which arose from 

the fact that BLMIS was the sole source of information 

as to the securities and trades; do you agree? 

A It's actually very difficult to address, because this is 

the situation. He's the managed account manager. He is 

the sole source. That's the structure that was set up. 

We know that structure exists in the market. Others do 

it. So you -- you either have two choices: either you 

go in and you do more detailed review work, or you 

actually stand back and say, "Actually, we need to 

change this structure". 

Q. Do you remember, following your visit in July 2002, that 

certain parts of Bank of Bermuda were not happy with 

the due diligence which you had carried out in relation 

to BLMIS? 

A I don't think I agree with that characterisation. 

I suspect it refers to Dublin. But I think they were 

actually very happy that I'd gone to do due diligence, 

but they had some additional things they wanted. 

Q. We've got copies last night of an email chain which took 

place between you and other individuals in 

September 2002. I'm afraid, because we only got it last 

night, I'm going to have to hand up a paper copy; it has 

not yet been included in the trial bundle. 

MR JUSTICE ANDREW JONES: Is this moving on to a new 
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subject? 

MR SMITH: Broadly. It would be convenient if you would 

like to break now, my Lord. 

MR JUSTICE ANDREW JONES: Shall we take a break. We'll 

resume in 10 minutes. 

(11.24 am) 

(A short break) 

(11.37 am) 

MR JUSTICE ANDREW JONES: Yes. 

MR SMITH: Thank you, my Lord. 

Mr Fielding, I was about to ask you about the email 

chain discovered to us yesterday, which I think you have 

a copy of in front of you, and I hope there's a copy in 

front of my Lord as well. 

MR JUSTICE ANDREW JONES: Yes, thank you. 

MR SMITH: Mr Fielding, just looking at that first of all, 

on the second page, do you see that, on 22 August, 

there's an email from Mr Young, who we know is in 

Dublin, and you've obviously forwarded to him by this 

stage a copy of the due diligence questionnaire you'd 

obtained. Do you see that? 

A I see that. 

Q. Then above that there's a further email from Mr Brady, 

who I think was managing director of the Irish business, 

wasn't he? 
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A I think he was Managing Director of the Bank of Bermuda 

entities in Dublin. 

Q. What he was seeking, or what he thought ought to be 

obtained, was independent confirmation that the Thema 

assets in custody are not commingled with Madoffs prime 

broker assets; do you see? 

A I see that. 

Q. I think, ifwe just follow the page over, there's then 

a further email from Mr Young at the bottom of the page. 

Then, on 11th September, he emails you saying: 

"When you get back, maybe you could look at this 

again. What is required is independent auditor's 

confirmation that the assets are not commingled. 

Madoffs representation is not enough annual audited 

accounts of Madoff." 

Now, it looks like, by this stage, you have been 

charged with responsibility for carrying out due 

diligence on Ma doff generally, haven't you? 

A I haven't been charged with it per se, nobody asked me. 

I mean, it was part of my plan to continue doing due 

diligence. 

Q. But certainly the Dublin operation in relation to Thema 

are looking to you, aren't they, as the person who's 

carrying out the due diligence in respect of BLMIS? 

A Yes. They're aware I've done it, and they're asking me 
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for some further information. 

Q. Well, they're asking you to do more, aren't they? 

A They're setting out what they require. 

Q. What they're seeking, according to your email at the top 

of the page, is some form of independent audit in 

relation to the Thema assets; do you agree? 

A That's correct. 

Q. You say, in response to that question: 

"BTDL ... " 

Which we know is Bermuda Trust (Dublin) Limited: 

" ... should request this via the client or the 

external auditor. The external auditor of the Lux funds 

with Madoff did this as a matter of course." 

Now, what was that a reference to? 

A So that's a reference to me saying: if you've got 

a fund, Thema, it's got an auditor -- I don't know which 

firm it was for Thema, exactly -- they should go and -­

and enquire about this, and I'm pointing out that in 

Luxembourg for the clients that invest with BLMIS, 

the external auditor of those funds, which is 

Ernst & Young, is -- is doing that, is getting that 

confirmation from Madoff or Ma doffs auditors. 

Q. But what this is referring to, isn't it, is an 

independent audit of the assets held at Ma doff; correct? 

A Correct. 
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Q. Ernst & Young had not carried out, had they, an 

independent audit of the assets held at Madoff? 

A. I don't know what they had done, but I do know they had 

followed a procedure to go to the auditor of BLMIS, 

which they presumably considered to be independent. 

Q. Well, I think--

MR JUSTICE ANDREW JONES: Mr Smith, we do know that at some 

stage they instructed Friehling & Horowitz, didn't they? 

MR SMITH: We do. 

That's my very next question. We know what they'd 

done, in fact, was essentially to rely on 

Friehling & Horowitz, don't we? 

A. I don't know if that was the only thing, but yes, they 

did rely on that. 

MR JUSTICE ANDREW JONES: I mean, in principle, that is an 

independent audit, isn't it? 

MR SMITH: What we're going to come to, my Lord, is just 

show the view that was reached within GFS in response to 

this email chain that that wasn't sufficient and what 

they needed to do was send in the .bank's own auditors. 

That's what this is leading up to. 

MR JUSTICE ANDREW JONES: Right. But that's taking a view 

about Friehling & Horowitz. 

MR SMITH: It is, exactly. 

MR JUSTICE ANDREW JONES: But in principle that's what they 
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were doing, an independent audit. 

MR SMITH: It is, exactly, taking a view about 

Friehling & Horowitz, and one sees how it develops. 

I don't want to jump ahead too far, but that's obviously 

where we get to. 

So what's being discussed at this stage, I think you 

agree, is the possibility of some form of independent 

audit in relation to the Thema assets; correct? 

A It is correct, to get some sort of independent audit of 

segregation, and the question is specifically to ensure 

that BLMIS is not commingling his own assets with client 

assets. 

Q. It's not really a question of commingling, is it? An 

independent audit necessarily involves some sort of 

confirmation that the asset exists, doesn't it? 

A That's not what it says in -- in this particular series 

of emails. l think Mr Brady's quite clear he's looking 

at -- and I think Mr Young also says, he uses 

the word "commingling". 

Q. lfwe look at your response, you certainly understand 

this as an independent audit in relation to the Thema 

assets, don't you, Mr Fielding? 

A I'm responding in what's in the emails below, which is 

independent confirmation that the assets are segregated. 

Q. Well, l suggest any form of independent audit is going 
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to involve some form of check that the assets actually 

exist, doesn't it? 

A Not necessarily at this stage, because that's not what 

Dublin are asking. 

Q. Are you seriously suggesting that what was being 

contemplated here was simply instructing someone to go 

along to BLMIS, look at BLMIS' books, see that 

the assets were held in two separate ledgers and then 

report back? ls that seriously what you're saying was 

in your mind at this stage. 

A I don't know whether it would just have been looking at 

BLMIS' records, or even going further than that, but 

looking for the -- the segregation through the chain, to 

the extent it was right to segregate through the chain 

the asset pools. 

Q. Exactly. So the auditor would be looking at the chain 

of title, wouldn't he, to confirm the assets existed, 

and that there was appropriate segregation at each part 

of the chain? 

A I don't know that they would necessarily go and 

double-check the assets themselves. They could do that, 

but actually they may approach it from a control point 

of view and say-- let's say they went to 

Friehling & Horowitz or any independent party to 

say: how is Ma doff structured, does he keep things 
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separate, what's his procedure? 

Q. But the whole concept of an audit, Mr Fielding, involves 

some sort of check, I would suggest, against a third 

party or independent source of information, doesn't it? 

A. It's getting an independent party to verify how BLMIS is 

holding things. 

Q. But if you instructed a firm of auditors to go into 

BLMIS to carry out an audit of the assets, that auditor 

is not merely going to look at BLMIS' ledgers, is he, 

he's going to carry out some form of check against 

a third party source of information? 

A. But this isn't a request for an independent audit of 

the assets, it's a request -- it's in the three or four 

emails below, several times, that they are not 

commingled. 

Q. I suggest, Mr Fielding, that any request made to an 

independent auditor to check that assets are not 

commingled will necessarily involve that auditor 

checking the existence of the assets against a third 

party source. Do you agree? 

A. No, I don't agree. 

Q. We'll come and see how it's then developed and where you 

actually end up. 

Can we go to {N/606/2}, tab 103 of the core bundle, 

we get an email of 20 September 2002, from Mr Fielding, 
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from you, to Mr Young; do you see that? 

A. The one I see on the screen is from Mr Young to me. 

Q. Sorry, you're quite right, I'm looking at the wrong 

page. It begins with an email from Mr Young to you of 

19 September. 

MR JUSTICE ANDREW JONES: Before we go on to that, have we 

got a number for this email? 

MR SMITH: We haven't at the moment --

MR JUSTICE ANDREW JONES: But we will have in due course -­

MR SMITH: We will have, and I will let your Lordship know. 

I don't believe it's gone into --

MR JUSTICE ANDREW JONES: Don't worry about that now. 

MR SMITH: So, on 19 September, Mr Young emails you. He 

says: 

"On the basis that you are responsible for GFS due 

diligence in relation to Madoffas Sub-Custodian ... " 

And one assumes that reads "Thema assets", do you 

see that? 

A. I see that. 

Q. So, at this stage, he at least is of the view that 

you're responsible for carrying out this due diligence 

in relation to Thema assets, isn't he? 

A. That's his understanding, yes. 

Q. What he's referring to there in the first paragraph is: 

"Independent Verification of Asset Segregation: 

Page 66 

Opus 2 International 
Official Court Reporters 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"Would it be possible to get independent 

verification that the assets of ... " 

That must be "Thema": 

" ... are segregated from our assets held by Madoff? 

This [would] ideally [come] from the [something] auditor 

or be independently requested on [the] behalf of 

Bank of Bermuda. While we have the Dec 01 report from 

Friehling & Horowitz, it is not specific on this point." 

So he was of the view that the Fri eh ling & Horowitz 

report or certificate, whichever we call it, is not 

sufficient for their purposes, is it? 

A. That's what he's saying. He's saying it's not specific 

on the point, he -- he doesn't actually say he doesn't 

attach any value to -- to the report. 

Q. No, my question was he doesn't regard it as sufficient, 

does he? 

A. Sufficient for this particular point he's asking, 

that-- that there is segregation of the assets held-­

that Ma doff segregates the assets. 

Q. Then you see he refers below that to the audited 

financial statements, and one of the questions he raises 

there is (b): 

"Do we know of the standing of the audit firm, 

Friehling & Horowitz?" 

Do you see that? 
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A. 1 see that. 

Q. Then over the page {N/606/1}, we get your response of 

20 September back to Mr Young. In relation to the first 

pointers you say: 

"I think I responded to your first point before. 

I fully agree it makes sense for each fund with Ma doff 

to have audit certification of those assets run by 

Madoffwhere they are material in the portfolio." 

What did you mean by "audit certification of those 

assets run by Madoff'? 

A. I could have been referring to segregation, or I could 

have been, again, thinking about what Ernst & Young did 

in Luxembourg, going directly to Madoffs -- BLMIS' 

auditors to get effectively a confirmation of 

the assets, or certification of the assets. It could 

have been either. 

Q. Well, is that right? Because if we just look on, you 

say: 

"This is a matter for the relationship office to 

arrange. I believe a fund auditor worth his salt would 

be doing this as a matter of course. The relationship 

manager or delivery account manager should first enquire 

with the fund auditor ... If it has not already been 

done by the fund auditors then attempt to agree with 

the client and auditors that it needs to be done and 

Page 68 

transcripts@opus2.com 
+44 (0) 203 008 5900 

PFHSBC0000964 

09-01364-smb    Doc 527-1    Filed 05/29/19    Entered 05/29/19 17:25:44    Exhibit 1 -
 Part 1    Pg 256 of 261



December 1, 2016 Primeo Fund v (1) Bank of Bermuda (Cayman) Limited (2) HSBC Securities Services (Luxembourg) SA Day 17 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

should be paid for by the fund." 

So you're clearly envisaging some form of further 

process being carried out, aren't you? 

A I'm suggesting in response to the questions Mr Young has 

raised that this is a way for him to address those 

questions. 

Q. Then ifwe look down, just looking at the second points, 

which are the points that Mr Young's made about the 

financial statements, in (b ), I think there was 

the statement you may have been referring to earlier; do 

you see that? 

A I -- I see the statement, l see it's here. It may also 

be elsewhere. 

Q. Well, this is the only place, I think, I've been able to 

find it, and I suggest actually you've, in making that 

statement, misremembered or mis characterised what you 

were told by Mr Lockwood, and actually what he told you 

related to BLMIS and not Friehling & Horowitz; do you 

agree? 

A No, I don't agree. 

Q. Ifwe go on, {N/611/1}, there's an email from 

David Smith to you a couple of days later: 

"We need to be careful in how we respond to Tom." 

Now, what did he mean by that, as you understood it? 

A It could have meant a few things. I think he's probably 
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thinking people just need to think all of this through 

and understand the structure and what we're dealing 

with. He could, because he was very much on the client 

side, have also been thinking forward a bit, that if 

this leads to some situation where there's a lot of 

people actually bothering BLMlS, that this may -- we 

just have to think about the client relationship, 

because it's their relationship and they're very 

sensitive about it. 

Q. What he then goes on to say in the next paragraph is: 

"[Someone] are auditor ... " 

And that must be of The ma, I think: 

" ... and they rely on confirmation from the Bank on 

assets under custody." 

So, in your recollection, was Bank of Bermuda 

providing custody confirmations to Thema's auditors in 

relation to assets being managed by BLMIS for Thema? 

A I've no idea. I was not in the Dublin office and not 

at all close to the Thema operation. 

Q. But you're obviously discussing this with Mr Smith, 

aren't you, at this time? 

A Well, Mr Smith's stating a point, I've no reason to 

disbelieve him. 

Q. If you go on and look at the rest of that paragraph, he 

says: 
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"You are rightthat [someone] appointed BoB who in 

turn appointed Madoff so ... " 

And I suggest that's probably a reference to 

the auditors: 

" ... have not gone directly to Madoff for any 

confirmations. I don't think that ... " 

And again I suggest that's the auditors: 

" ... should seek that directly. BoB should obtain 

it, preferably GFS ... and as part of our annual reviews 

we should receive any additional confirmations you 

consider necessary." 

So what he's suggesting is that the auditors 

shouldn't go directly to BLMIS, but rather BoB should 

provide the confirmation to the auditors, isn't he? 

A I think what he's actually saying is that if there's 

going to be some sort of work done to verify 

the segregation, that rather than going the Fund auditor 

route, which would probably then be to 

Friehling & Horowitz, it would be better if 

Bank of Bermuda instructed somebody, an audit form, 

presumably, who would then go to, presumably, 

Friehling & Horowitz. 

Q. So he's envisaging that Bank of Bermuda would obtain 

the confirmation here and then in turn provide it to 

the fund's auditors, isn't he? 
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A I think for the additional work, I think he's already 

pointing out that there are some -- confirmations issue 

in relation to Thema, I would say this relates to. 

Q. Just following the emails through, {N/615/2}, we then 

see Mr Brian Wilkinson sends an email which he -- at the 

bottom of the page, you see he refers to the attached 

email from yourself of 20 September 2002: 

"I feel that there is still one vital piece of 

the 'jigsaw' missing, and that is independent 

confirmation that all securities held with Ma doff are 

held in segregated accounts. 

"Nigel's view is that we should obtain this 

confirmation from the fund auditors. However, I tend to 

disagree, and feel that Nigel on behalf of GFS should 

seek to obtain this confirmation for GFS independent to 

whatever verification processes the fund auditors have 

undertaken of the assets of the respective funds ... " 

So what he was saying was it was not sufficient to 

rely on the Fund's auditors, wasn't he? 

A He was saying he didn't feel it was the correct 

procedure to ask the Fund auditors to independent -- go 

through the independent route to verify that Madoffwas 

segregating the assets. He felt that the bank should 

initiate that process. 

Q. He felt that that should be done actually by GFS, didn't 
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he, independent to whatever processes the Fund's 

auditors were doing? 

A Yes, that's correct. 

Q. Then if you go up the page you see David Smith's 

response to Mr Wilkinson, and all of this is copied into 

the GFS Board as well, so he was also of the view, 

wasn't he, GFS shouldn't be relying on the Fund's 

auditors to confirm Madoffwas holding assets in 

segregated accounts? 

A That's what he says. 

Q. And that became, didn't it, the general view within GFS 

at this stage? 

A Wasn't my view, but the board took a different decision. 

I wasn't on the board at the time. 

Q. And he actually thinks this ought to be done as part of 

the review of Mad offs custodial capability, which he 

seemed to think you were doing when you conducted your 

due diligence; do you see that? 

A I see that. 

Q. Did you think you were doing a review of Madoff s 

custodial capability at the time? 

A I was doing a sub-custodian review. I mean, I was 

reviewing whether he looked like a fit and proper -­

the organisation BLMIS looked fit and proper to hold 

assets. 
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Q. Then ifwe go over the page to page 1, please {N/615/1}, 

there's an email from Mr Wilkinson at the bottom of 

the page, and then just above that you see an email from 

Mr Paul Smith, the Head ofGFS: 

"I am very worried about Ma doff and I think we 

should CEO seek independent confirmation. I would be 

prepared for GFS to pay. Its too big for us to ignore 

the warning signs." 

Did you have any discussion about that with 

Paul Smith at the time? 

A I don't recall a discussion about it with him. 

Q. Was there any discussion you had with the members of 

the GFS Board about the fact that they considered there 

were warning signs in relation to Madoff? 

A I don't recall discussions. I recall there was a lot of 

traffic by email. 

Q. Do you recall seeing these emails at the time then? 

A Michael May forwarded it to me, so I -- I do recall 

them. 

Q. So when you saw this from -- Mr May sent it to you on 

30 September, what did you think Mr Smith was 

referring to when he was speaking of the warning signs. 

A I -- I don't know specifically at that time, and I don't 

know whether he says it later, but some other people say 

it later. You know, we've got these multiple roles, 
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the clients have got these multiple roles being carried 

out by BLMIS which could -- could carry some risk. 

Q. That was the warning sign, wasn't it, the concentration 

of roles in one entity? 

A I think--yes, that's one I seem to remember coming up 

particularly. 

Q. Did it concern you to know that the Head of G FS was very 

worried about BLMIS at this time? 

A It concerned me no -- because -- in one sense I'd done 

the due diligence, so I felt pretty confident and I'd 

done additional due diligence, I had been close to E&Y 

on this, but as he's a very senior experienced 

individual I wouldn't ignore it, I would say, "Okay, 

somebody wants something more to be done, let's see what 

in the end they want to do". 

Q. Then you would have seen Mr David Smith's response to 

that: 

"The external audit firm is not Madoffs 

brother-in-law which is a rumour introduced by 

[someone] after his failed attempt to secure 

the business. But they are a small firm and it is an 

excellent idea to engage KPMG." 

So the proposal at this stage was to send KPMG in, 

wasn't it? 

A It was an idea that David put out. It seems -- I wasn't 

Page 75 

a party to this, but it seems they must have had some 

discussions, or other email traffic. 

Q. And he seems to be envisaging at this stage, doesn't he, 

that you're the person who is going to arrange for that 

review to be done? 

A He's suggesting that I could organise it. 

Q. And he's saying if it's agreed he will brief you 

about it; do you see? 

A I see that. 

Q. Then Mr May forwards it to you, as you observed at 

the top of the page, with four question marks. Do you 

know what that denoted? 

A I think it's Mr May going: well, hold on a minute, I've 

seen some traffic here. I guess -- he was probably on 

the Dublin Risk Management Committee email address --

1 see Nigel's name, we sat-- we work very closely 

together, I see it looks like he's going to be asked to 

do something, let's see ifhe knows about this. 

Q. Ifwe go on, {N/616/2}, tab 106 of core bundle 2, you 

see at the top of the page Mr Wilkinson emails you on 

30 September: 

"Nigel, 

"Please see below, can you please call me when you 

get a. I think Paul is absolutely correct." 

Do you see that? 
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A. I see that. 

Q. He's referring to Mr Smith's email we've just been 

talking about --

A. I think he could be referring to this whole chain of 

conversation as well as that. 

Q. Well, he's referring to what Mr Smith said, isn't he, 

because he says, "I think Paul is absolutely correct"? 

A. Yes, fair enough. 

Q. Then if we go to {N / 617 /1 }, I think you then in fact 

have a call with Mr Wilkinson on 30 September, and this 

is presumably a call further to the email we've just 

been looking at. And we see on the first page you 

exchange greetings. 

Ifwe go over the page {N/617 /2}, it you say: 

" ... I just had a chat with Chris about this too, 

because he ... (?) it to me earlier in the day and he's 

kind of a bit concerned in the sense that he doesn't 

understand quite what the concern is ... " 

Then at the bottom of the page, you say, do you see: 

"In fact Primeo are trying to open another account 

with him. Let's see where they get to with that. 

"So I ... I, you know, everybody has some concerns 

about Madoff, or 'made off' as he likes to call himself, 

which I think makes it even worse, 'made off with 

the money'." 
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What would be concerns which everybody had about 

Madoff at this time? 

A. I find that question very broad. "Everybody" being? 

I'm a bit -- it could be narrowed. 

Q. Well, I think this is your statement in the telephone 

conversation. 

A. Okay, so --

Q. So what do you think you're likely to have been 

referring to there? 

A. "Everybody" I'm referring to -- thank you for 

the clarification -- would be the -- those members of 

the GFS Board that I have in the interaction, which 

looks primarily like Paul, David and maybe Brian. 

Q. What do you think the concerns were then? 

A. I think the concern is about -- actually, the initial 

concern, it starts off with this segregation. I think 

maybe some people are applying a little more to it and 

saying, "Actually, it's -- it's maybe these multiple 

roles, maybe there's more to this". 

Q. And I know you're jocular about it in this telephone 

conversation, but clearly, at the back of your mind, 

there is a possibility of a risk to the assets at 

Madoff, isn't there? 

A. I didn't think that at the time. I actually used to 

pronounce him as "mad off", and then I was told, I think 

Page 78 

Opus 2 International 
Official Court Reporters 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

11 

12 

1 3 

14 

15 

1 6 

17 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

when I went to sort of learn -- when I went to see him, 

that actually the pronunciation should be "made off". 

Q. But there is, I would suggest, Mr Fielding, at least at 

the back of people's minds, the possibility that there 

is a risk to the assets here, isn't there? 

A. Not at the back ofmy mind. 

Q. Really? 

Well, let's --

A. Other than the concern I had about him unduly enriching 

himself, which I felt I had done an adequate check on. 

MR JUSTICE ANDREW JONES: How do you distinguish between 

issues surrounding segregation and issues surrounding 

existence of the assets? Isn't segregation and 

existence interrelated? Don't you have to do 

completeness testing to satisfy yourself about 

segregation. 

A. It depends how far you want to go. You can just view it 

from a process, which is really what l had done at that 

point in my due diligence, of, are the answers to 

the questions about segregation -- do they make sense 

about how Ma doff is doing the process, BLMIS is doing 

the process? You can go further and say, "Let's 

actually go and do an audit of all the assets", and in 

that we will also see that they're segregated. 

MR JUSTICE ANDREW JONES: Right, but it seemed to me that it 
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would be difficult to do a systems-based audit when you 

don't have three separate entities within the Madoff 

group. It's all done through one company and there's 

only one account. 

A. It is all done through one company. I actually --

1 don't know behind the scenes how they were structured. 

The broker-dealer arm was physically separate, and they 

may have had their own systems, which I -- I didn't look 

at or see any-- I don't know whether the statements we 

see come from that, or come from the investment 

management operation, which was on another floor. So 

there was some physical separation. 

MR SMITH: Well, I do suggest, Mr Fielding, that an 

independent audit of segregation of assets would 

necessarily involve an audit of the existence of 

the assets as well, wouldn't it? 

A. It could do, as my Lord has said. But you could do an 

audit of the asset existence without necessarily looking 

at segregation, but you would see segregation in 

the process. 

Q. But in this context, and in respect of what was in mind 

here, it was clearly contemplated, wasn't it, that there 

would be an independent audit which would include 

confirming the assets held by BLMIS? 

A. I think it might be relevant to go a bit further, 
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because I think this phone call is really Brian 

setting out his thoughts on what needs to be done. 

Q. Absolutely. And ifwe -- well, let's go on in the phone 

call. Turn the pages, please, page 3 {N/617 /3}. 

There's then reference to what you were doing in 

Luxembourg, do you see, and you say: 

" ... we actually have an audit confirmation from 

Ernst & Young." 

Which I think you knew is what they'd based on what 

they had internally received from Friehling & Horowitz, 

hadn't they? 

A I believe they had largely based it on that. I don't 

know what other checks they might have done. 

Q. And you say: 

"So we're quite happy with that ... " 

Then he refers to the position in Dublin where he 

thinks it would only go to the custodian or the 

sub-custodian. 

Then there's some reference to difference in 

standards, "Laughing": 

"BW: I could be wrong Nigel, and maybe I'll 

investigate that, but I'm just covering all of our 

backsides to make sure we've done everything possible if 

this thing ever went up, you know. 

"NF: Yeah, and I guess my ... I'm not saying we 
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shouldn't do it, I guess I wanted the board to say we 

wanted to do it, having heard David rant and rave about 

upsetting the guy before ... " 

I suggest that David is David Smith, isn't it? 

A Logically, it would be David Smith. 

Q. Then it continues, there's then some further discussion. 

If we go over to the next page, page 4 {N / 617 / 4 }, 

you discuss at the top of the page some of the responses 

you've got from Madoff, and Tom Young has raised 

the question: 

" ... his financial statements are not very detailed, 

you know, what really is his source of revenue, etc ... 

which I think is important to us, cause we're really 

relying on the financial strength of Madoff, as well as 

much as anything ... 

"NF: ... as a sub-custodian." 

So you knew he was a sub-custodian, didn't you? 

A As I've said before, I knew the agreement was there, 

I have a different view of the effect. 

Q. You're very easily using in conversation with 

Mr Wilkinson the fact -- the term that BLMIS is 

a sub-custodian, aren't you? 

A I use the term there, yes. 

Q. That's because that was your view, wasn't it, at this 

time? 
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A It was my view that we had a sub-custodian agreement. 

Q. Well, let's move on. 

Then ifwe look towards the middle of the page, 

Mr Wilkinson says: 

"Would it be possible to get Ernst & Young since 

they've already done it for your funds, rather than 

KPMG, I suggest to E&Y to go in and they've already done 

it and they just give us a clearance for all 

the accounts that we have there?" 

And then there's some discussion about that, but 

then at the bottom of the page, you say: 

"But if we want more independence and we want to 

send our own auditor in regardless, I suppose what I'm 

trying to think, and I don't know off of top ofmy head 

what the answer is, do we ever send our external auditor 

in to our other sub-custodian to verify positions?" 

Do you see that? 

A I see that. 

Q. I'm sorry to keep repeating the point, Mr Fielding, but 

you did clearly understand BLMIS was a sub-custodian, 

didn't you? 

A Here I'm talking about other sub-custodians. 

Q. " ... to our other sub-custodian ... " 

So you regard BLMIS as a sub-custodian, don't you? 

A I think I've explained on what basis I felt we had 
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entered into the agreement. 

Q. Then, ifwe look down the page, you say: 

"You know our agreements of normal sub-custody 

agreements, they say that Ma doff must maintain records, 

he's liable ifhe loses anything, but they ... none of 

them, as far as I can see, say that we have the right to 

inspect his books and records with an external audit 

firm." 

Do you see that? And you were making the point 

there, weren't you, that the terms of the 

Sub-Custody Agreements did not give Bank of Bermuda 

the right to send in an external audit firm; correct? 

A That's correct. And interestingly, I say BLMIS is 

liable for everything. 

Q. Yes, exactly. So far as HSSL' s concerned, that's 

exactly right, and that's because that arises under the 

terms of the Sub-Custody Agreement, doesn't it? 

A. That's not what I say here. I talk about "normal 

sub-custody" arrangements. He's liable to the client. 

Q. Well, no, Mr Fielding, he's liable to HSSL under 

the terms of the Sub-Custody Agreement, isn't he? 

A I don't read itthatway. It's -- it's the same point 

again. I don't agree with that. 

Q. Well, I suggest that's exactly what you're referring to, 

Mr Fielding. 
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A. I disagree. 

Q. We'll go on. Then you say: 

"Paul's made a decision, yeah, and I think if we're 

going to send someone, I would personally rather send 

them as a compliance request." 

And that reflects the fact that Mr Paul Smith has 

already decided, hasn't he, that Bank of Bermuda's 

external auditor is going to go in and do the work? 

A. I don't know the exact chronology, but it's -- it's 

clear the GFS Board or Paul makes the decision that we 

need to do something more. 

Q. And ifwe go back to {N/616/1}, 106 of the core 

bundle--

A. I would say, I haven't seen clarity of whether 

Mr Wilcockson -- if Mr Wilkinson defined what he felt 

needed to be done. 

Q. Well, we get that from your email which you send to him 

and others immediately following that conversation, 

which is at {N/616/1}, tab 106 of core bundle 1. If you 

see at the bottom of the page, you email Mr Wilkinson 

and the GFS Board. You say: 

"I spoke with Brian ... " 

Which is obviously a reference to the conversation 

we've just been looking at. And then there are two 

names which have been incorrectly redacted again, 
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because that's obviously a reference to other people 

within Bank of Bermuda: 

"I understand the board decision is to ask for 

the bank's external auditor to undertake independent 

audit confirmation of the assets held by Mad off for our 

clients in Bermuda, Dublin and Luxembourg even though 

this is not something we would ordinarily do with an 

agent." 

Do you see that? 

A. I see that. 

Q. So the position that had been reached is the GFS Board 

had decided that KPMG should go in and undertake 

independent audit confirmation of the assets; correct? 

A. They've decided to send an independent auditor in. 

I think I say at the end I presume it would be KPMG. 

Q. Well, who was the bank's external auditor at this time? 

A. Yes, actually, it was KPMG, that's correct. 

Q. So when it says "bank's external auditor", the decision 

of the GFS Board is they are going to send in KPMG, and 

what KPMG is going to do is to undertake independent 

audit confirmation of the assets held by BLMIS, isn't 

it? 

A. Held by BLMIS for the clients, yes. 

Q. It then goes on to say: 

" ... even though this is not something we would 
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ordinarily do with an agent." 

Correct? 

A. That's correct. 

Q. And ifwe look, just bring it up quickly, in your 

witness statement in the Thema proceedings, 

paragraph 46, at {Y /1/11}, do you see you say in 

the first sentence of paragraph 46 that your 

understanding was that the GFS Board decision was to ask 

KPMG to undertake an independent audit confirmation of 

the assets held by BLMIS for the Bank of Bermuda 

clients? 

A. I see that. It may well refer to the email we just 

looked at. 

Q. That was your understanding at that time, wasn't it? 

A. That was my understanding. 

Q. Now, ifwe go back to {N/616/1}, tab 106 of the core 

bundle, you see Mr Smith, Paul Smith, then emails you, 

copying in various others, in response to your email: 

"I don't feel we should mislead Madoff. We have 

a problem with him. He is the manager, broker and 

custodian to his accounts. In today's world this is 

a red flag. We need to address it. Lets tell him so 

and get on with it with his support. Ifwe continue 

pussy foot around him we will get nowhere." 

So Paul Smith's view was this concentration of 
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function was a red flag, wasn't it? 

A. That's what he says. 

Q. Did that concern you when you read it, that this was 

the view of the head ofGFS? 

A. It would be important to me. 

Q. You then say in response to that atthe top of the page: 

"I believe Madoffunderstands our position, it was 

covered in the due diligence meeting and process - which 

was a massive upgrade from anything done previously on 

this relationship. You are asking for more which is 

fair enough." 

Now it's right, isn't it, that this independent 

audit confirmation of the assets held by BLMIS was never 

in fact obtained, was it? 

A. At this time, I -- that's what -- having gone through 

the material, I've come to that conclusion, that it was 

never done. 

Q. Right. 

A. At that time. 

Q. No, it was never done, was it, Mr Fielding? There was 

never an independent audit confirmation of the assets 

held by BLMIS, was there? 

A. By the bank's external audit firm. 

Q. Yes. 

A. There was confirmation the clients had got it, E&Y had 
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