
 

  

Baker & Hostetler LLP 
45 Rockefeller Plaza 
New York, New York 10111 
Telephone: (212) 589-4200 
 
Attorneys for Irving H. Picard, Trustee for the 
Substantively Consolidated SIPA Liquidation of 
Bernard L. Madoff Investment Securities LLC and 
the Chapter 7 Estate of Bernard L. Madoff 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
SECURITIES INVESTOR PROTECTION 
CORPORATION,  

  

 Adv. Pro. No. 08-01789 (LGB) 
Plaintiff-Applicant, 

 

v.  SIPA Liquidation  
  
BERNARD L. MADOFF INVESTMENT  (Substantively Consolidated) 
SECURITIES LLC,  
  

Defendant.  
In re:  
  
BERNARD L. MADOFF,  
  

Debtor.  
IRVING H. PICARD, Trustee for the 
Substantively Consolidated SIPA Liquidation of 
Bernard L. Madoff Investment Securities LLC 
and the Chapter 7 Estate of Bernard L. Madoff,  

 

  
Plaintiff,  

v. Adv. Pro. No. 12-01019 (LGB) 
  
BANCO ITAÚ EUROPA LUXEMBOURG S.A., 
and BANCO ITAÚ EUROPA 
INTERNATIONAL, 

 

  
 Defendants.  

 
MOTION FOR ENTRY OF ORDER PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE AND RULES 2002 AND 9019 OF THE FEDERAL RULES OF 
BANKRUPTCY PROCEDURE APPROVING A SETTLEMENT AGREEMENT BY 

AND BETWEEN THE TRUSTEE AND THE DEFENDANTS
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TO:     THE HONORABLE LISA G. BECKERMAN  
UNITED STATES BANKRUPTCY JUDGE 

 
Irving H. Picard (the “Trustee”), as trustee for the substantively consolidated liquidation of 

Bernard L. Madoff Investment Securities LLC (“BLMIS”), under the Securities Investor 

Protection Act, 15 U.S.C. §§ 78aaa–lll, and the chapter 7 estate of Bernard L. Madoff, by and 

through his undersigned counsel, submits this motion (“Motion”) seeking entry of an order in the 

above-captioned action (this “Action”), pursuant to section 105(a) of the United States Bankruptcy 

Code, 11 U.S.C. §§ 101–1532 and Rules 2002 and 9019 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), approving a settlement, the terms and conditions of which 

are set forth in the settlement agreement (the “Settlement Agreement”) attached as Exhibit A, by 

and between the Trustee and defendants Itaú International Holding Cayman Ltd. c/o Cainvest Bank 

and Trust Limited (f/k/a Itaú BBA International (Cayman) Ltd., Itaú Europa Luxembourg, S.A., 

and Banco Itaú Europa Luxembourg, S.A.) and Banco Itaú International (f/k/a Banco Itaú Europa 

International) (“Defendants” and, together with the Trustee, the “Parties”). In support of the 

Motion, the Trustee respectfully represents as follows: 

PRELIMINARY STATEMENT 

The Trustee’s action against Defendants seeks to recover $73,705,272.00 in alleged 

transfers of customer property (the “Subsequent Transfers”) that Defendants allegedly received 

from BLMIS through Fairfield Sentry Limited and Fairfield Sigma Limited (together, the 

“Fairfield Funds”).1 The Trustee’s settlement with Defendants provides for a $25 million payment 

to the Trustee. The Settlement Agreement represents a good faith, complete, and final settlement 

 
1 This Motion is required because the alleged Subsequent Transfers exceed $20,000,000, a ceiling established by the 
Settlement Procedures Order entered by this Court, Adv. Pro. No. 08-01789 (Bankr. S.D.N.Y. Nov. 12, 2010), ECF 
No. 3181, below which the Trustee may enter into settlements with initial or subsequent BLMIS transferees without 
further order of the Court. 
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of the Trustee’s claims against Defendants for the benefit of the customer property fund. The 

Trustee respectfully requests that the Court enter an order approving the settlement between the 

Trustee and Defendants, substantially in the form of the Proposed Order attached as Exhibit B. 

THE TRUSTEE’S CLAIMS AND STATUS OF THE ACTION 

On January 12, 2012, the Trustee commenced this Action by filing a complaint (the 

“Complaint”) to recover the Subsequent Transfers from Defendants. ECF No. 1.2  

On March 14, 2022, Defendants moved to dismiss the Complaint under Federal Rules of 

Civil Procedure 12(b)(2) and 12(b)(6) (the “Motion to Dismiss”), arguing that one of the 

Defendants was not subject to personal jurisdiction in the United States, the Complaint failed to 

adequately plead that Defendants received BLMIS customer property, and that all claims based on 

initial transfers made more than two years before the petition date were barred by 11 U.S.C. 

§ 546(e). See ECF Nos. 117–19. The Parties waived oral argument, and on November 18, 2022, 

this Court denied the Motion to Dismiss. See ECF Nos. 140, 145.  

On January 30, 2023, Defendants answered the Complaint. ECF No. 147. The Parties then 

engaged in extensive discovery as well as mediation which ultimately culminated in the Settlement 

Agreement. 

OVERVIEW OF THE SETTLEMENT AGREEMENT 

 Considering the delay, expense, and uncertainties associated with litigation, the Parties 

desire to settle the Trustee’s claims. The Settlement Agreement should be reviewed for a complete 

account of its terms. The principal terms are as follows:3 

 
2 Unless otherwise indicated, all ECF references herein refer to the Action. 

3 This summary is provided for purposes of convenience only. To the extent any of the terms described below are 
inconsistent with the Settlement Agreement, the Settlement Agreement shall control in all respects. 
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 Within five business days after the effective date of the Settlement Agreement, 
Defendants shall pay or cause to be paid to the Trustee $25,000,000.00 (the 
“Settlement Payment”) in full and final satisfaction of the Trustee’s claims; 

 The Trustee will release, acquit, and absolutely discharge Defendants, affiliates, 
and certain others, as set forth in the Settlement Agreement; 

 Defendants will release, acquit, and absolutely discharge the Trustee and his agents 
as well as BLMIS and its consolidated estate as set forth in the Settlement 
Agreement; and 

 The Parties shall submit a stipulation and order dismissing the Action with 
prejudice and without costs to either Party. 

LEGAL BASIS 

Bankruptcy Rule 9019 provides, in pertinent part, that “[o]n motion by the trustee and after 

notice and a hearing, the court may approve a compromise or settlement.” To approve a settlement 

under Rule 9019(a), a court should find that the proposed settlement is fair and equitable, 

reasonable, and in the best interest of a debtor’s estate. In re Ionosphere Clubs, Inc., 156 B.R. 414, 

426 (S.D.N.Y. 1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (citing Protective Comm. For Indep. 

Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424 (1968)). 

The court, in determining whether to approve a settlement, should not decide the numerous 

questions of law and fact raised by the settlement, but rather should “canvass the issues and see 

whether the settlement falls below the lowest point in the range of reasonableness.” Cosoff v. 

Rodman (In re W.T. Grant Co.), 699 F.2d 599, 608 (2d Cir. 1983) (cleaned up); see also Masonic 

Hall & Asylum Fund v. Official Comm. of Unsecured Creditors (In re Refco, Inc.), No. 05-60006, 

2006 WL 3409088, at *7 (S.D.N.Y. Nov. 16, 2006), aff’d, 505 F.3d 109 (2d Cir. 2007); In re 

Ionosphere Clubs, 156 B.R. at 426. Thus, there is no need for “the court [to] conduct a ‘mini-trial’ 

to determine the merits of the underlying litigation.” In re Purified Down Prods. Corp., 150 B.R. 

519, 522 (S.D.N.Y. 1993). 
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In deciding whether a settlement falls within the “range of reasonableness,” the court 

should consider the following factors: (i) the probability of success in the litigation; (ii) the 

difficulties associated with collection; (iii) the complexity of the litigation, and the attendant 

expense, inconvenience, and delay; and (iv) the paramount interests of the creditors (or in this case, 

BLMIS’s defrauded customers). In re Refco, 2006 WL3409088, at *7; Nellis v. Shugrue, 165 B.R. 

115, 122 (S.D.N.Y. 1994) (citing In re Drexel Burnham Lambert Grp., Inc., 960 F.2d 285, 292 (2d 

Cir. 1992), cert. denied, 506 U.S. 1088 (1993)).  

The court may consider and credit the opinions of the trustee of the debtor and his or her 

counsel in determining whether a settlement is fair and equitable. See In re Purified Down Prods., 

150 B.R. at 522; In re Drexel Burnham Lambert Grp., 134 B.R. at 505. Even though the court has 

discretion to approve settlements and must independently evaluate the reasonableness of the 

settlement, In re Rosenberg, 419 B.R. 532, 536 (Bankr. E.D.N.Y. 2009), the court should credit 

the business judgment of the trustee and his counsel in determining whether a settlement is fair 

and equitable. In re Chemtura Corp., 439 B.R. 561, 594 (Bankr. S.D.N.Y. 2010). The court may 

also consider the competency and experience of counsel supporting the settlement. Nellis, 165 

B.R. at 122. Finally, the court should be mindful of the principle that “the law favors compromise.” 

In re Drexel Burnham Lambert Grp., 134 B.R. at 505 (quoting In re Blair, 538 F.2d 849, 851 (9th 

Cir. 1976)). 

The Trustee’s settlement with Defendants is fair and equitable, reasonable, and in the best 

interest of the BLMIS estate. While the Trustee believes he would ultimately prevail, litigation is 

never without risk. By contrast, the settlement with Defendants brings substantial benefits to the 

BLMIS estate without further expense or uncertainty. It would immediately augment the customer 

property fund via the Settlement Payment. The settlement also may encourage settlement 

discussions with other defendants from whom the Trustee is seeking to recover BLMIS subsequent 
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transfers. Accordingly, in an exercise of his business judgement, the Trustee believes the 

settlement represents a fair and reasonable compromise of the Trustee’s claims against Defendants. 

See Decl. of the Trustee in Supp. of the Mot., Ex. C. 

CONCLUSION 

Because the Settlement Agreement is well within the “range of reasonableness” and 

confers a benefit on the BLMIS estate and the victims of the Madoff Ponzi scheme, the Trustee 

respectfully requests that the Court enter an Order approving the Settlement Agreement. 

NOTICE 

In accordance with Bankruptcy Rules 2002 and 9019, notice of this motion has been given 

to: (i) the Securities Investor Protection Corporation; (ii) the U.S. Securities and Exchange 

Commission; (iii) the Internal Revenue Service; (iv) the United States Attorney for the Southern 

District of New York; and (v) Defendants’ counsel at Allen Overy Shearman Sterling LLP. Notice 

of this motion will also be provided via email and/or U.S. Mail to all persons who have filed notices 

of appearance in the BLMIS liquidation proceeding pursuant to the Order Establishing Notice 

Procedures and Limiting Notice, Adv. Pro. No. 08-01789, ECF No. 4560. The Trustee submits 

that no other or further notice is required. 

WHEREFORE, the Trustee respectfully requests that the Court enter an order 

substantially in the form of the Proposed Order attached as Exhibit B approving the Settlement 

Agreement. 
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Dated:  July 29, 2026 Respectfully submitted,  
             New York, New York    
 

BAKER & HOSTETLER LLP 
 
By:  /s/ Tara E. Turner      

45 Rockefeller Plaza 
New York, New York 10111 
Telephone: (212) 589-4200 
David J. Sheehan 
Email: dsheehan@bakerlaw.com 
Torello H. Calvani 
Email: tcalvani@bakerlaw.com 
Tara E. Turner 
Email: tturner@bakerlaw.com 
 
Attorneys for Irving H. Picard, Trustee for 
the Substantively Consolidated SIPA 
Liquidation of Bernard L. Madoff 
Investment Securities LLC and the 
Chapter 7 Estate of Bernard L. Madoff  
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Baker & Hostetler 
45 Rockefeller Plaza 
New York, New York 10111 
Telephone: (212) 589-4200 

Hearing Date: August 19, 2026 
Hearing Time: 10:00 am 

Objections Due: August 12, 2026 
Objection Time: 4:00 pm 

 
Attorneys for Irving H. Picard, Trustee for the 
Substantively Consolidated SIPA Liquidation of 
Bernard L. Madoff Investment Securities LLC and 
the Chapter 7 Estate of Bernard L. Madoff 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
SECURITIES INVESTOR PROTECTION 
CORPORATION,  

  

 Adv. Pro. No. 08-01789 (LGB) 
Plaintiff-Applicant, 

 

v.  SIPA Liquidation  
  
BERNARD L. MADOFF INVESTMENT  (Substantively Consolidated) 
SECURITIES LLC,  
  

Defendant.  
In re:  
  
BERNARD L. MADOFF,  
  

Debtor.  
IRVING H. PICARD, Trustee for the 
Substantively Consolidated SIPA Liquidation of 
Bernard L. Madoff Investment Securities LLC 
and the Chapter 7 Estate of Bernard L. Madoff,  

 

  
Plaintiff,  

v. Adv. Pro. No. 12-01019 (LGB) 
  
BANCO ITAÚ EUROPA LUXEMBOURG S.A., 
and BANCO ITAÚ EUROPA 
INTERNATIONAL, 

 

  
 Defendants.  

NOTICE OF MOTION FOR ENTRY OF ORDER 
APPROVING A SETTLEMENT AGREEMENT 

BY AND BETWEEN THE TRUSTEE AND DEFENDANTS 
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PLEASE TAKE NOTICE that Irving H. Picard (the “Trustee”), as trustee for the 

substantively consolidated liquidation of Bernard L. Madoff Investment Securities LLC, under the 

Securities Investor Protection Act, 15 U.S.C. §§ 78aaa–lll, and the chapter 7 estate of Bernard L. 

Madoff, by and through his undersigned counsel, will move before the Honorable Lisa G. 

Beckerman, United States Bankruptcy Judge, at the United States Bankruptcy Court, One Bowling 

Green, New York, New York 10004, on August 19, 2026, at 10:00 a.m. (the “Hearing”), or as soon 

thereafter as counsel may be heard, seeking entry of an order, pursuant to section 105(a) of the 

United States Bankruptcy Code and Rules 2002 and 9019 of the Federal Rules of Bankruptcy 

Procedure, approving a settlement, the terms of which are set forth in the Settlement Agreement 

by and between the Trustee and defendants Itaú International Holding Cayman Ltd. c/o Cainvest 

Bank and Trust Limited (f/k/a Itaú BBA International (Cayman) Ltd., Itaú Europa Luxembourg, 

S.A., and Banco Itaú Europa Luxembourg, S.A.) and Banco Itaú International (f/k/a Banco Itaú 

Europa International), as more particularly set forth in the motion annexed hereto (the “Motion”). 

PLEASE TAKE FURTHER NOTICE that pursuant to the Court’s directive, all hearings 

will be conducted remotely pending further Order of the Court.  All parties who wish to participate 

in the Hearing must refer to the Procedures for All Hearings Before Beckerman Being Held by 

Zoom Video and are required to make arrangements to appear via ZoomGov.  For further details 

on ZoomGov, please call the Courtroom Deputy at (845) 451−6367.  Further instructions regarding 

remote appearances via ZoomGov can be found on the Court’s website at 

https://www.nysb.uscourts.gov/zoom-video-hearing-guide.   

PLEASE TAKE FURTHER NOTICE that if you object to the relief requested in the 

Motion you are required to file a written objection (“Objection”) with the Clerk of the United 

States Bankruptcy Court, the Alexander Hamilton Customs House, One Bowling Green, New 

York, New York 10004 by no later than August 12, 2026 at 4:00 p.m. (the “Objection Deadline”).  
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The Objection must be served upon (a) Baker & Hostetler LLP, counsel for the Trustee, 45 

Rockefeller Plaza, New York, New York 10111, Attn: David J. Sheehan, Esq. and (b) the 

Securities Investor Protection Corporation, 1667 K Street, NW, Suite 1000, Washington, DC 

20006, Attn: Kevin H. Bell, Esq. and Nathanael Kelley, Esq.  Any Objection must specifically 

state the interest that the objecting party has in these proceedings and the basis of the objection to 

the Motion. 

PLEASE TAKE FURTHER NOTICE that if no Objections are timely served with 

respect to the Motion, the Trustee may, on or after the objection deadline, submit to the Bankruptcy 

Court an order substantially in the form of the proposed order annexed hereto, which may be 

entered without further notice or an opportunity to be heard. 

PLEASE TAKE FURTHER NOTICE that you need not appear at the hearing if you do 

not object to the relief requested in the Motion. 

Dated:   July 29, 2026 Respectfully submitted,  
              New York, New York    

BAKER & HOSTETLER LLP 
 
By:  /s/ Tara E. Turner      

45 Rockefeller Plaza 
New York, New York 10111 
Telephone: (212) 589-4200 
David J. Sheehan 
Email: dsheehan@bakerlaw.com 
Torello H. Calvani 
Email: tcalvani@bakerlaw.com 
Tara E. Turner 
Email: tturner@bakerlaw.com 
 
Attorneys for Irving H. Picard, Trustee for 
the Substantively Consolidated SIPA 
Liquidation of Bernard L. Madoff 
Investment Securities LLC and the 
Chapter 7 Estate of Bernard L. Madoff  
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 S-1 
 

IN WITNESS WHEREOF, each Party has caused this Agreement to be duly executed 

and delivered as of the date set forth above. 

 

IRVING H. PICARD, AS TRUSTEE FOR THE 

SUBSTANTIVELY CONSOLIDATED SIPA 

LIQUIDATION PROCEEDING OF BERNARD L. 

MADOFF INVESTMENT SECURITIES LLC AND 

THE CHAPTER 7 ESTATE OF BERNARD L. 

MADOFF 

 

 

By:      

      Irving H. Picard, Trustee 

 

Address: 

Irving H. Picard 

c/o Baker & Hostetler LLP  

45 Rockefeller Plaza 

New York, New York 10111  

 

With copies to: 

Baker & Hostetler LLP  

45 Rockefeller Plaza 

New York, New York 10111 

Attention: David J. Sheehan 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
SECURITIES INVESTOR PROTECTION 
CORPORATION,  

  

  
Plaintiff-Applicant, 
  

Adv. Pro. No. 08-01789 (LGB) 

v.  SIPA Liquidation  
  
BERNARD L. MADOFF INVESTMENT  (Substantively Consolidated) 
SECURITIES LLC,  
  

Defendant.  
In re:  
  
BERNARD L. MADOFF,  
  

Debtor.  
IRVING H. PICARD, Trustee for the 
Substantively Consolidated SIPA Liquidation of 
Bernard L. Madoff Investment Securities LLC 
and the Chapter 7 Estate of Bernard L. Madoff,  

 

  
Plaintiff, 
  

 

v. Adv. Pro. No. 12-01019 (LGB) 
  
BANCO ITAÚ EUROPA LUXEMBOURG S.A., 
and BANCO ITAÚ EUROPA 
INTERNATIONAL, 

 

  
 Defendants.  

  
[PROPOSED] ORDER PURSUANT TO SECTION 105(a) OF THE BANKRUPTCY 

CODE AND RULES 2002 AND 9019 OF THE FEDERAL RULES OF 
BANKRUPTCY PROCEDURE APPROVING SETTLEMENT AGREEMENT 

 
Upon the motion (the “Motion”) of Irving H. Picard (the “Trustee”), as trustee for the 

substantively consolidated liquidation of Bernard L. Madoff Investment Securities LLC, under 

the Securities Investor Protection Act, 15 U.S.C. §§ 78aaa–lll, and the chapter 7 estate of Bernard 

L. Madoff, seeking entry of an order, pursuant to section 105(a) of title 11, United States Code, 

11 U.S.C. §§ 101–1532, and Rules 2002(a)(3) and 9019(a) of the Federal Rules of Bankruptcy 
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Procedure, approving a settlement agreement (the “Settlement Agreement”) by and between the 

Trustee and Itaú International Holding Cayman Ltd. c/o Cainvest Bank and Trust Limited (f/k/a 

Itaú BBA International (Cayman) Ltd., Itaú Europa Luxembourg, S.A., and Banco Itaú Europa 

Luxembourg, S.A.) and Banco Itaú International (f/k/a Banco Itaú Europa International) 

(“Defendants”); and it appearing that due and sufficient notice of the Motion and the relief 

requested therein have been given to all parties in interest as required by Rules 2002 and 9019 of 

the Federal Rules of Bankruptcy Procedure and no other or further notice needs to be given; and 

the Trustee having filed a certificate of no objection (ECF No. ___) representing that no objection 

has been received and no party has indicated to the Trustee that it intends to oppose the relief 

requested in the Motion; and the Court having considered the Motion and the Trustee’s 

declaration in support of the Motion; and it further appearing that this Court has jurisdiction to 

consider the Motion and the relief requested therein under 28 U.S.C. §§ 157 and 1334; and after 

due deliberation; and sufficient cause appearing therefor; IT IS HEREBY: 

ORDERED, that the Motion is granted; and it is further 

ORDERED, that the Settlement Agreement between the Trustee and Defendants is 

approved and authorized; and it is further 

ORDERED, that the Trustee and Defendants shall comply with and carry out the terms of 

the Settlement Agreement; and it is further 
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ORDERED, that this Court shall retain exclusive jurisdiction to hear, enforce, and 

determine all matters arising from or related to this Order.  

 

SO ORDERED. 

Dated:  ____________, 2026  ________________________________ 
            NEW YORK, NEW YORK HONORABLE LISA G. BECKERMAN 
       UNITED STATES BANKRUPTCY JUDGE 
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