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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
SECURITIES INVESTOR PROTECTION

CORPORATION,
Adv. Pro. No. 08-01789 (SMB)
Plaintiff-Applicant,
SIPA Liquidation
V.

(Substantively Consolidated)
BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.

In re:

BERNARD L. MADOFF,

Debtor.

DECLARATION OF VINEET SEHGAL IN SUPPORT OF THE
TRUSTEE’S REPLY TO THE OBJECTION OF PETER MOSKOWITZ TO THE
TRUSTEE’S TWELFTH OMNIBUS MOTION TO DISALLOW CLAIMS AND
OVERRULE OBJECTIONS OF CLAIMANTS WHO HAVE
NO NET EQUITY

I, Vineet Sehgal, pursuant to 28 U.S.C. § 1746, declare as follows:

1. I am a Managing Director at AlixPartners LLP (“AlixPartners”), a consultant to,
and claims agent for, Irving H. Picard as trustee (the “Trustee”) for the substantively consolidated
liquidation of the business of Bernard L. Madoff Investment Securities (“BLMIS”’) and Bernard
L. Madoff.

2. I submit this Declaration in support of the Trustee’s Reply (the “Reply”) in
Opposition to the Objection of Peter Moskowitz to the Trustee’s Twelfth Omnibus Motion to
Disallow Claims and Overrule Objections of Claimants Who Have No Net Equity (the

“Motion”).!

! Capitalized terms used herein and not otherwise defined shall have the meanings ascribed to them in the Motion and
Reply.
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3. As set forth in the Declaration of Vineet Sehgal in Support of the Trustee’s Twelfth
Omnibus Motion to Disallow Claims and Overrule Objections of Claimants Who Have No Net
Equity (ECF No. 17238), in December, 2008, AlixPartners was retained by the Trustee as the
Trustee’s claims agent. As the claims agent, AlixPartners was responsible for both mailing the
notice of the liquidation and claim forms to potential claimants and causing the notice of the
liquidation to be published. AlixPartners has also been responsible for processing all claims
submitted to the Trustee and assisting the Trustee in reviewing each customer claim filed to
determine whether the asserted claim amount agrees with the “net equity” for that account. In
addition, as the accountants for the BLMIS estate, AlixPartners has assisted and continues to
assist the Trustee in accounting for the assets of the BLMIS estate, including the cash and cash
equivalents available to the Trustee.

4. I have been actively involved in the liquidation of BLMIS and the claims process
since December 2008 and have personal knowledge of the matters set forth herein.

5. On February 26, 2009, Mr. Moskowitz filed a customer claim with the Trustee,
which the Trustee designated as claim no. 003998. Attached hereto as Exhibit 1 is a true and
correct copy of claim no. 003998.

6. On March 2, 2009, Mr. Moskowitz filed a second, duplicate claim, which the
Trustee designated as claim no. 004713. Attached hereto as Exhibit 2 is a true and correct copy
of claim no. 004713.

7. Claim no. 003998 and claim no. 004713 (jointly, the “Claims”) relate to the
customer account held at BLMIS on Mr. Moskowitz’s behalf, which BLMIS had assigned

account no. 1ZR 135 (the “Account™).
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8. On October 19, 2009, the Trustee issued a letter determination denying the Claims
on the basis that Mr. Moskowitz had withdrawn $499,003.98 more from BLMIS than he had
deposited and therefore did not have any net equity in the Account under the Net Investment
Method (the “Determination Letter”). Attached hereto as Exhibit 3 is a true and correct copy of
the Determination Letter.

0. As reflected in the Determination Letter, even if Mr. Moskowitz were to have two
accounts at BLMIS as he alleges, Mr. Moskowitz would have had negative net equity in each
account because by 1998 he had withdrawn more than he had deposited in the Account. In
addition, if each purported account was calculated independently in accordance with the Net
Investment Method, each would be a net winner.

10. On December 1, 2009, Mr. Moskowitz, through counsel, filed an objection to the
Determination Letter (the “Objection to Determination”) (ECF No. 1030). Attached hereto as
Exhibit 4 is a true and correct copy of the Objection to Determination.

11.  For purposes of the Motion, the Trustee selected seventeen (17) objections and
twenty four (24) claims, including the Objection to Determination and Claims filed by Mr.
Moskowitz.

12. On June 1, 2018, Mr. Moskowitz filed the Objection.

13.  In preparing the Motion and the Reply, AlixPartners and counsel to the Trustee
conducted a review of BLMIS’s books and records with respect to Mr. Moskowitz and the
Account. BLMIS’s books and records reflect the following:

a. The Account is the only BLMIS account held by or on behalf of Mr. Moskowitz.
b. Mr. Moskowitz executed certain agreements with BLMIS in connection with

opening the Account. Attached hereto as Exhibit 5, are true and correct copies of
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the Trading Authorization Limited to Purchases and Sales of Securities and
Customer Agreement, respectively, for the Account.

c. During the Account’s existence, BLMIS sent Mr. Moskowitz customer statements
for his Account. Attached hereto as Exhibit 6, are true and correct copies of
customer statements for the Account dated December 1997 and March 1998.

d. BLMIS did not hold or trade any legitimate securities in the Account.

e. BLMIS did not hold or trade customer name securities on behalf of Mr. Moskowitz.

f. RAI directed BLMIS to hold all securities for the Account in street name, unless
directed otherwise. Attached hereto as Exhibit 7, is a true and correct copy of a
letter dated, December 28, 1992 from RAI to BLMIS directing BLMIS to hold all
securities for the Account in street name.

g. BLMIS was not directed by Mr. Moskowitz to hold or trade customer name
securities on his behalf.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct.

Executed on June 20, 2018
New York, New York

L

/ A\ O /J

Vineet Sehgal

Managing Director
AlixPartners, LLP

909 Third Avenue

New York, New York 10022
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Bernard L. Madoff Investment Securities LLC
Case No 08-01789-BRL

U.S. Bankruptcy Court for the Southem District of New York

1
|
CUSTOMER CLAIM |
[ CleimNumber 003998

R 1 N e e e e —

NECEITE

FEB % 6 2009

BERNARD L. MADOFF INVESTMENT SECURITIES
In Liquidation

DECEMBER 11, 2008

Irving H. Picard, Esq. By
Trustee for Bernard L. Madoff Investment Securities LLC | Provide your office and hometeleptiorieno.—
Claims Processing Center 1 .
2100 McKinney Ave., Suite 800 " OFFICE: R <:_-/— 1 Y€ ce
Dallas, TX 75201

" HOME: Redacted
| .
ARG . Taxpayer |.D. Number (Social Security No.)
Account Number: Redacted ) Redacted
NTC & CO.
FBO PETER MOSKOWITZ Dps Redacted |
P O BOX 173859 i

DENVER, CO 80217

Peter Mosf{owiTZ,
Redacted

(If incorrect, please change)

NOTE: BEFORE COMPLETING THIS CLAIM FORM, BE SURE TO READ CAREFULLY
THE ACCOMPANYING INSTRUCTION SHEET. A SEPARATE CLAIM FORM
SHOULD BE FILED FOR EACH ACCOUNT AND, TO RECEIVE THE FULL
PROTECTION AFFORDED UNDER SIPA, ALL CUSTOMER CLAIMS MUST BE
RECEIVED BY THE TRUSTEE ON OR BEFORE March 4, 2009. CLAIMS
RECEIVED AFTER THAT DATE, BUT ON OR BEFORE July 2, 2009, WILL BE
SUBJECT TO DELAYED PROCESSING AND TO BEING SATISFIED ON TERMS
LESS FAVORABLE TO THE CLAIMANT. PLEASE SEND YOUR CLAIM FORM BY
CERTIFIED MAIL - RETURN RECEIPT REQUESTED.

sk s e v sk i e s s e e ke e e e e ke o ol e s ek e e e e s sl e e e e e e e e v e e e e e e e e e s e o e e e e sk e e e e e e e e e e de e e

1. Claim for money balances as of December 11, 2008
a. The Broker owes me a Credit (Cr.) Balance of $ O
0

b. | owe the Broker a Debit (Dr.) Balance of $

502180406
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2. Claim for securities as of December 11, 2008:
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If you wish to repay the Debit Balance,

please insert the amount you wish to repay and

attach a check payable to "Irving H. Picard, Esq.,

Trustee for Bernard L. Madoff Investment Securities LLC."

If you wish to make a payment, it must be enclosed

with this claim form.

If balance is zero, insert "None."

$

NONVE

PLEASE DO NOT CLAIM ANY SECURITIES YOU HAVE IN YOUR POSSESSION.

a.
b.

C.

Date of
Transaction
(trade date)

The Broker owes me securities

| owe the Broker securities

If yes fo either, please list below:

Name of Security

See S '7i'£L7L6M€>ifz +

YES NO

yes

[}

VO

Dated 11-36-09

Number of Shares or
Face Amount of Bonds

The Broker | Owe
Owes Me the Broker
(Long) (Short)

Enclosce

Proper documentation can speed the review, allowance and satisfaction of your
claim and shorten the time required to deliver your securities and cash to you.
Please enclose, if possible, copies of your last account statement and purchase or
sale confirmations and checks which relate to the securities or cash you claim, and
any other documentation, such as correspondence, which you believe will be of
assistance in processing your claim. In particular, you should provide all
documentation (such as cancelled checks, receipts from the Debtor, proof of wire
transfers, etc.) of your deposits of cash or securities with the Debtor from as far
back as you have documentation. You should also provide all documentation or

502180406

2

-
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information regarding any withdrawals you have ever made or payments received
from the Debtor.

Please explain any differences between the securities or cash claimed and the cash
balance and securities positions on your last account statement. If, at any time, you
complained in writing about the handling of your account to any person or entity or
regulatory authority, and the complaint relates to the cash and/or securities that you are
now seeking, please be sure to provide with your claim copies of the complaint and all

related correspondence, as well as copies of any replies that you received.
PLEASE CHECK THE APPROPRIATE ANSWER FOR ITEMS 3 THROUGH 9.

NOTE:

502180406

IF "YES" IS MARKED ON ANY ITEM, PROVIDE A DETAILED EXPLLANATION
ON A SIGNED ATTACHMENT. IF SUFFICIENT DETAILS ARE NOT
PROVIDED, THIS CLAIM FORM WILL BE RETURNED FOR YOUR

COMPLETION.

Has there been any change in your account since

December 11, 20087 If so, please explain.

Are you or were you a director, officer,
partner, shareholder, lender to or capital
contributor of the broker?

Are or were you a person who, directly or
indirectly and through agreement or
otherwise, exercised or had the power to
exercise a controlling influence over the
management or policies of the broker?

Are you related to, or do you have any
business venture with, any of the persons
specified in "4" above, or any employee
or other person associated in any way
with the broker? If so, give name(s)

Is this claim being filed by or on behalf

of a broker or dealer or a bank? If so,
provide documentation with respect to
each public customer on whose behalf you
are claiming.

Have you ever given any discretionary
authority to any person to execute
securities transactions with or through
the broker on your behalf? Give names,
addresses and phone numbers.

3

‘NO

v

{

v

i/‘

L
L
/
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9. Have you or any member of your family
ever filed a claim under the Securities
Investor Protection Act of 19707 if /
s0, give name of that broker.

Please list the full name and address of anyone assisting you in the
preparation of this claim form:

If you cannot compute the amount of your claim, you may file an estimated claim. In that
case, please indicate your claim is an estimated claim. _0
SEE The eaclosed BLILS, sfafement Nafe.t [r2o-o&
Estsmateid value of €5 uities is ¥ 150d0p~ ass¥ +eihy Aete,
IT IS A VIOLATION OF FEDERAL W TO FILE A FRAUDULENT CLAIM.
CONVICTION CAN RESULT IN A FINE OF NOT MORE THAN $50,000 OR
IMPRISONMENT FOR NOT MORE THAN FIVE YEARS OR BOTH.

THE FOREGOING CLAIM IS TRUE AND ACCURATE TO THE BEST OF MY

INFORMATION AND BELIEF.

[
Date /Fﬂéﬂ‘wr? / /,WQ'M? Signature__#-% f%"/ ; LS
Date Signature

(If ownership of the account is shared, all must sign above. Give each owner's name,
address, phone number, and exient of ownership on a signed separate sheet. If other
than a personal account, e.g., corporate, trustee, custodian, etc., also state your capacity
and authority. Please supply the trust agreement or other proof of authority.)

This customer claim form must be completed and mailed promptly,
together with supporting documentation, etc. to:

Irving H. Picard, Esq.,
Trustee for Bernard L. Madoff Investment Securities L.LC
Claims Processing Center
2100 McKinney Ave., Suite 800
Dallas, TX 75201 ‘

502180406
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Peter Moskowitz
Redacted

February 25, 2009

Irving H. Picard
Trustee for Bernard L. Madoff Investment Securities LLC

Claims Processing Center
2100 McKinney Ave., Suite 800

Dear Sir:
Enclosed please find a customer claim form, the last BLMIS statement (11-30-2008), and supporting
documents. This is a claim for securities. Please send any proceeds directly to ameriprise Trust

Company(see enclosed documents). I expect to send a supplemental letter in support of this claim.

Sincerely, .

. s
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Ameriprise Brokerage
70400 Amcriprise Financial Center
1 - Minneapolis, MN 55474
Ameriprise .
Financial
02/05/09 -
RE: Client Name Peter Moskowitz
Social Security number: Redacted
Our Account number:
Your Account number
To Whom It May Concern:

Bnclosed is a request for a Direct Rollaver to the above listed Roth TRA. This request instructs you to
transfer assets from the client’s current plan held with you, directly to a Roth TRA held with Ameriprise
Trust Company.

We are writing to inform you that Ameriprise Trost Company is qualified under applicable Treasury
Regulations to act as a custodian for IRA assets. We accept the transfer of the assets described in the form
and will deposit the assets we receive into an Individual Retirement Account for the benefit of the above
named individual. We will aceept the In-Kind transfer of stock shares via phyasical certificate and/or DTC,

Al assets should be sent with the following instructions:

DTC & SDFS ELIGIBLE SECURITIES
Participant #0216
FBO: Accti# (see onr above mentioned account number)

PHYSICAL CERTIFICATES & CHECKS

Ameriprise Financial Services, Ine.

70400 Ameriprise Financial Center

Minneapolis MN 55474

FBO: Acct# (see our above mentioned acconunt number)

Tf you have any questions, please contact me at the number below.

Sineeret 3l GNATURE GUARANTL’.E[

e Loy 7 ARAHSRSNR
o =RICAN b@?\\/iCEo NG,
RObert Lineburg . ( e ?r\- s ”?Tl K)I\L.bl) S r\:‘\1 e
Ameriprise Financial Services, Tne. TIOREED Y
Brokemgc TranSfers =- nnum‘. TEANGE SR AGHITE i DALLION PRC\(:F!«M
Vel S5178 B T VAR
Minneapolis, MN 55474 ““ ‘

Phone (800) 297-7378

Amarlpriso Brokerages [$ provided by Amerlprise Financial Scrvics, ltwe, Member FINIIA and SIPC.
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Amerlprisa Financlal, Inc.
1098 Ameriprise Financlal Center
Minnaapalis, MN 55474 A me]:'ipr i Se %
®
Financial
CERTIFICATE OF RESOLUTION

The undersigned, Kasey L. Ross, Assistant Secretary of Ameriprise Trust Company, a
corporation duly organized and existing under the Jaws of the State of Minnesota, (the
“Company”) herehy certifies that:

1. She is a duly elected and qualified Assistant Secretary of the Company.

2. The following resolution was duly adopted at a meeting of the Board of Directars
of the Company on April 30, 19986, and is still in full force and effect on the

date hereof:

WHEREAS, American Express Trust Company is appointed custodian
of TSCAs and IRAs and Keoghs transferred to products and services
offered by its affiliates (“Accounts”);

WHEREAS, American Express Trust Company wishes to delegate to
the Secretary of this Corporation the authority to appeint individuals
(including employees of this Corporation’s affiliates) as Assistant
Secretaries solely for the purpese of accepting the Corporation's
appointment as custodian of these Accounts; now, therefore be it

RESOLVED, American Express Trust Company hereby delegates the
authority to appoint individuals as Assistant Secretary or Assistant
Treasurer of this Corporation to the President of this Corparation.

3. The following resolution was duly adopted at a meeting of the Board of Directors
of the Company on January 25, 2005, and is still in full force and effect on the
date hereof:

RESOLVED, that American Express Trust Company hereby delegates the

authority to appoint individuals as Assistant Secretary of Assistant
Treasurer of this Corporation to the Secretary of the Company.

4, American Express Trust Company changed its name to Ameriprise Trust Company,
effective August 1, 2005,

12532750 w7
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5. On October 17, 2008, Thomas R. Maore, Secretary of the Company, appointed

each of the following individuals as Assistant Secretary of this Company solely for
the purpose of accepting the Company's appointment as custodian with respect to
TSCA, IRA and Keogh transfers and rollovers to products and services offered by ~

the Company's affiliates:

Todd M. Abrahamian
Kristin A. Amoth

Lisa J. Andres

Amy R Austin

Jessica L. Barbey
Susan L. Bauer Dominik
Christopher K. Bediako
Tara J. Bilcik

Ricardo S. Box
Douglas P. Bruska
Allan B. Campbell
Phyllis 1. Carroll
Chriscinda Carter
Paimela Carter
Kaisang Chodon
Elizabeth A. Cianchette
David A Cockerham
Carol L. Crowell

Karen M. DeWolf
Linda M. Doran
Tommica A. Edwards
David Elroy Ford

Alicia N. Fredrikson
Jay A. Gorton
Chrisanne M. Greenwood

Lydia F. Guise
Jeff D. Halter

Joel A. Heger

Tyna M. Hetrick
Paula C. Hodges
Adam E. Holly
Brian J. Houwman
Aksana Hrynevich
Sue J. Johnk
Brenda M. Johnson
Georgette Johnson
Marlys M. Kirk
Penny L. Kuykendall
Dan J. LaMotte
Brian S. Lewis
Robert C. Lineburg
leffrey M. Little
Saul L. Margulas
Michael G. Martin
Joann McDonald
Steven M. Miller
James.A. Molex
Aneesa K. Nathim
Dan E. Negrete

Jennifer L. Nelson
lennifer M. Nielsen
Robert L. Norstrem
Kevin P. O'Connor
Quincy Oliver

Linda K. Olson
Souie Paraschou
Dionne L Perteet
Darin W. Plummer
leanne M. Raffesberger
Tracey A. Ramsden
Namgyal Rapten
Debra L. Risk
Charles A. Roman
Krista M. Schave
Cindy 1. Scherer
Jeff P. Schuhwerck
Becky L. Schwen
Rebecca L. Strand
Jessica L. Sullivan
Dawn C. Vereide
John P. Walker
Carrie R. Washington
David S. Webb

IN WITNESS WHEREOF, the undersigned has executed this certificate and caused the
seal of the Corporation ta be hereunto affixed this 17" day of October, 2008.

Kagey €. Ross, Assistant Secretary

_.,.-q P”“f
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N ?{ z [P 1
= ‘1 RETIREMENT
= (P 1 ACCOUNTS, INC.
£
= Retirement Acounts, Inc. Please Direct mail to:
5 717 17¢h Street, Suite 1700 P.O. Box 173785 ROth I RA Tran Sfer/
D , Colorado 80202-3323 D CO 80217-3785 M
B 1003254357 Rollover/Conversion Form
5 This form must be completed in addition to (or in conjunction witn) a Retirement Accounts, Inc. (RAI) Roth Individual Retirement Account Application (since
g;‘ you need a Roth IRA at our firm to fransfer, rollover or convert Roth IRA assets).
i3
4

it

Section | - Current (Resigning) Trustee Information Complete for Roth IRA Transfers and Conversions from another institution.

= (Please type or print in black ink }
E]
al ; =
5 Current Trustee L eficCm ent Accounts / L. gu"emtTr\;ﬁin Redacted
Z Maiing Address 72 0. Bgy (2378 S Telephone (include orea code)
= demeer Co P£8217-3780 (£60 ) 325 —435 0
= Ciy/State/Zp 4
; Section 2 - Roth IRA Account Owner Information Retirement Accounts, Inc. Roth IRA Account #
3
= (Please type or print in black ink)
i - Social Security #  Redacted

Your Name [eter 1MMostpwif 2 Date of Birth Redacted

Mailing A ’ T

Mailing Address Redacted __ Telephone fhome) Redacted

City / State / Zip (business) D, v A

s * d

Section 3 ~ Transfer/Rollover/Conversion Option

Transfer: Describes the movement of Roth IRA assets directly between Roth IRA trustees without distribution to the individual. As such, no tax forms are
generated by either Roth trustee. (This process involves the transfer of an existing Roth IRA account; non-Roth IRA plan types may not be transferred fo
a Roth IRA.}

Rollover- Describes a cash and/or asset contribution to 2 Roth IRA by an individual within sixty (60) days of receipt of the eligible Roth IRA rollover
distribution. To make this roflover, the individual must have received an eligible distribution {full or partial) from another Roth IBA outright. The individual
may not roll over all or any part of a distribution from a business retirement plan, 401(a) or (b) annuity or any other non-Roth IRA. (Non-Roth IRA rollovers
or direct rollovers from a business retirement plan may be made into a “Traditional” (non-Roth} IRA, and require the use of a different form.)

Conversion: Describes a cash and/or asset contribution to a Roth IRA from a Traditional IRA by taxpayers with Adjusted Gross Income under $100,000
{and not married and filing separately). By checking the Conversion box, the Account Owner certifies that the conversion meets the requirements under law
for a qualifying conversion contribution as defined in the Plan documents, and that he or she understands the tax consequences of the transaction.

Note: If the current trustee of a Traditional IRA does not “convert” cash and/or assets directly to RAI, but instead sends them directly to you as Account
Owner, itis your responsibility to initiate the qualifying conversion contribution to your RAL Roth IRA. {You must ensure that the contributionis clearly indicated

as a “Conversion.” Please contact an RAI Customer Service Representative for further instructions.)
This will be a (choose one) [J Transfer ([ Rollover (J Conversion

Section 4 - Asset List and Instructions The option described in Section 3 will be (choose one) Q Partial OR Q’gnplete (Flease provide a
copy of your most recent account statement for complete transfers or conversions. if Partial, please specify exact assets or dollar value below.y

Liquidate/Sell |Reregister™ Description of Asset/Cash Dollar Yalue Number of Shares | Acct #/ Cert#/ Maturity Date
o A L) s L (ALL
$ :
$ |
$ i
i
*Assets should be reregistered to: For overnight delivery only
Retirement Accounts & Co. _ Retirement Accounts, Inc.
FBO F7 ERIUDSKew) 7 2ponira 717 17th St., Suite 1700
P.O. Box 173785 : Denver, CO 80202-3323
‘Denver, CO 80217-3785 THIS FORM MUST BE SIGNED ON PAGE 2.

Make checks payable to Retirement Accounts, Inc.
Tax ID number: 84-1314088.
© Retirement Accounts, Inc., 1968 10f2 ) ROTH-2004 (RAI) (1/98)

(Continued on the reverse side.)

- FAG TR VSRR DT



RAI Roth IRA Transfer/Rollover/Conversion Form (continued)

Section 5 - Broker-Dealer Information (To be completed by the
Account Owner’s Designated Representative if he or she has been outho-
rized as an agemt for the account.)

Acceptance by Retirement Accounts, Inc.
(To be completed by Retirement Accounts, Inc)

Retirement Accounts, Inc. hereby accepts the appointment as Roth IRA
Trustee of the assets listed. This acceptance is not to be construed as

Dealer Name validation of any rollover or conversion contribution, if any.
Dealer Number i
By
Branch Number
Title
Branch Address
Date
Designated Representative’s Name
Designated Representative Number
Designated Representative's
Phone Number
Designated Representative’s
Signature X
Date
Section 6 - Signatures
| certify that | have read the description for the transaction 1 have chosen
and understand and agree to all the terms thereunder. | represent that any
rollover or conversion contribution | have authorized on this form represents
a valid rollover or conversion contribution as defined by law and described
inthe Roth IRA Plan documents. | understand itis solely my responsibility
to determine the validity of any Roth IRA roliover or conversion contri- :
bution. In the case of a Roth IRA rollover, | understand it is solely my
responsibility to initiate and maks such rollover. In the case of a Roth
IRA transfer or conversion, the current Trustee is authorized to send
cash and/or assets to RAI as specified. | hereby agree to indemnify
and hold harmiess RAl for any and all costs, obligations, losses,
claims, damages and expenses {inciuding reasonable attorneys’ fees)
related to or associated with its agreement to accept the assets refiect-
ed on this form.
Roth IRA Account Ownpgs p
Signature X M
Date - / 7 ‘f 7
Please ask your current trustee if a signature guaranatee is required.
Signature Guaranteed by
Name of Firm or Bank
Signature of Officer
and Title X -
© Retirement Accounts, inc., 1998

20t2 i ROTH-2004 (RAI) (1/98)
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! ACCOUNTS, INC.
Retirement Accounts, Inc. Please direce moil to:
717 (7th Stree2, Sure 1700 P.O. Box 173785
Denver, Colarado 802023323 Denver, CO 80217-2785
1-800.3254332

DTG I ORI
Pg 12 of 77

-

PR e AP LY o PR P A "

SE06) vm i@i& ﬂ” ) ‘**E%&WM

by S

IRA Distribution
Request Form

1. IRA Account Ovmer Information (plegse type or print)

Retrement Accounts, Inc. Account# Redacted

Name

VETER ISk w1 T %

Residonce Address /n0?2 £.0. Box)
Redacted

City/State/Zip .Re(-iéé_féd

7
Check here if this is 2 change of address. (3 -

Daytime Phone Redacted

Date of Birth

Redacted

Social Secusity # Redacted

Retirement Accounts, Inc. {RAI) as Trustee of my Individual
Retirernent Account, is requested to make payment(s) to me
as follows:

&m oWV VERS i/
D A lamun erages d the IRS 10% premature

distribution penally tax may be imposed on this payment.

Q B. This distribution i¢ intended to qualify as a “substantially equal®
payment under Saction 72(1) of the Intemal Revenue Code.
Q C. I have become disabled as defined in Section 72(m) of the

Intemal Revenue Code. ) have completed and attached RAr's
Acknowledgment of Disability Form.

Q D. 1 amover age 59%5.

Q E. | am over age 70% and this distribution is intended to satisty my
Required Minimum Distribution. (Plsase also complete Section 5.)

O F. 1wish 1o havs a recent cortribution removad or comected.
(Flease also complets Saction 6.)

Q G, limend t use this distidution 10 pay for medical expenses that are
in excess of 7.5% of my adjusted gross income.

Q H. Iintend to use this distdbution o pay for health insurance

premiums as pesmined to unsmployed individuals under IRS
Code section 72(0){2){D).

Q I Jintend 1 use this distibution 10 pay for “qualified higher education
axpenses” as permitted and defined under IRS Code Section
72()(2)(E).

Q B. installment Payments:
If you are age 70% or older. please read and compiete the “Infor-
mation Cenceming Minimum Distributions” in Section 5. Then
complete following items 2, 8 and 4. Otherwise, complete all
infermation following.

1. Instaliment payments are a specified dollar ameunt or are based ona
given payment period. | choose:

Q a. anamountof S, for each

payment pericd, (Specify exact amount or enter “aJl available
cash.’)

Q b. afixed pericd of yeéars,

2. The first payment should be deducted in the menth of
.19 .

3. Please deduct and send my payments (cheose one):
Q near the middle of the applicable month.
Q atthe end of the applicable month,

4. Subsequent payments are 1o be pald (choose ons):
Q annually O semiannually
T quanery T manthly Q bimonthly

{(Note: You, the IRA Account Owner, must ensure that enough ¢ash is
availzble to make sach payment when due. Payments will continue untit
you notify RAl to the contrary.)

4. Asset Instructions
Q A. Paymentto be made in cash (choose aif that apply);

O 1. 1authorize RAI 1 fiquidata or reregister the asset(s) listed
below.

Q 2. 1 have contacted my Designated Reprosentative to liquidate
any broker-held assets (such as stocks and bonds) or any
limited parnerships or other illiquid assets | choose 10 have
sold. My Designated Representative will be responsible for for-
warding funds 1o RAL.

Q 3. My Peak Money Market balancs is sufficient to make the
distribution.

D 4. 1authorize RAI to request funds from my drokerage account #

=14

brokerage firrn,

G}'{’ Distribute (roregister) shares of the following asssts info my
personal name to make up tha requested amount.

Q J. | wish fo take a “qualified first-time homebuyer distibution” 2s Plegse list assets hore:
permitted and defined under IRS Code Section Z2(){2)(F). "
Do not ysa this form for 2 Trusteo-to-Trustse Transter. g:,s A'Sm Nome of Asser :;:h/ :.;.
Sell | ter
3. Payment Amount(s) {¢heck one ond complete applicable blanls)
Q A. Single Payment; . ALk AL ﬁ L& AL A5 | a| e
1 wish to withdraw —_ g!aQ
|
fromm my IRA, (Fill in dollar amount or wiitg in %total amount,” or
‘200 shares of XYZ stock,” ete.) | Q
(Comtinuad on the reverse sida)
© Retrement Accounts, Inc,, 1587 . 103
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Telephone - Evenin

Designated Representative Information
ive is an agent of the Account Owner, and not

A% RETIREMENT -
S Bg ACCOUNTS,; INC. Self-Directed A
" . . ’ . Roth Individual Retirement Account
=% Retirement Acounts, Inc. Jease Direct mail to: . . :
=5 717 17th Strees, Suite 1700 P.0. Box 173785 Application

Denver, Colorado 80202-3323 Denver, CO 802 17-3785 Adoption Agreement
2 1.800-325-4352
: Establishment and Appointment Spousal Consent
Z:‘ 1, the undersigned Participant (“Account Owmer”), hereby establisha Roth (To be executed if Primary Beneficiary is other than spouse and Roth IRA
_:; Individual Retirement Account (“Roth IRA") under the Roth Individual Re- Account Owner is subject to laws of community property state.) | consent
% tirement Plan and Trust Agreement which is incorporated within this to the Beneficiary Designation on this Application.
= Adoplion Agreement by this reference. | designate Retirement Accounts,
" Inc. (RAY) as Trustee of this Roth IRA and make the following declarations. Spouse's Signature X
=% Account Owner Information (please fype of print) Do
= FullName PETER MISKD W 1 Tz Teade Authorization by Phone (TAP)
=’: N Red i | girect Retirement Accounts, Inc. to accept telephone trading requests
_I Mailing Address edacted on behalf of my account through its Trade Authorization by Phone (TAP)
=. _ - sevice:
= GiystatelZip Redacted aves ano
= _
=35

2 Tglephone - Day Redacted (If teft blank, telephone trading requests will be accapted for mutual
S I— funds and/or other investments for which RAI will accept telephone
Redacted authorizations.)

Social Security Number

Redacted

Birth Date Redacted

Primary Beneficiary Designation
(See Article VI of the Roth IRA Plan and Trust Agreement)

My Theee <hildren

(The Designated Representativ
of RAI RAI shall be relieved of ony responsibility for acting on instructions
from the Account Owner's Designated Representative. See Article Vi of the

Roth IRA Plan and Trust Agreement) -

Representative's Name

Contingent Beneficiary Designation
(In case of death of Primary Beneficiary)

Neme  Jpcse Beh MosRo welz Firm Neme
Address  Redacted Firm Address '
cyisaterzp  Redacted City/State/Zip
Date of Birth Redacteld Representative’s Phone Nurber { )
Social Security#  Redacted Broker/Dealer
= —————e

Relationship 5 o Broker/Dealer's Address

' City/State/Zip

Cash Investment
The IRA Account Owner directs that any cash received by the Trustee be

Name

Date of Birth

Social Security #

deposited automatically into the Peak Money Market Account, pending
further investment direction.

Q No

{To be completed by T
] TAP
SEE ﬂﬂﬂc hnew ?cc . 4‘4(’/"/”"‘7 a/ P./,‘m‘,y

(Attach anather sheet of paper to designate additionaf beneficiaries.)
Be ae{-fc ievic{ — ..7;26 i/e + Saumue [

(Coniinue to the next page.)

ROTH-1999 (RAl) (1/98)

coes 6500

© Retirement Accounts, Inc., 1908 50f8
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Self-Directed Roth Individ
Application

ual Retirement Account
(continued)

Roth IRA Plan Type (choose only one):

3 Roth IRA {Contributory) is intended for contributions (up to a maxi-
mum of $2,000 annually) which are not tax deductible, but which may
be withdrawn tax-free if part of a *qualified distribution.” This plan type
includes Spousal Roth IRAs, in which a separate Roth IRA must be
established (with a separate Appiication) for each spouse.

Roth Conversion IRA is intended for conversion contributions from

a “Traditional” IRA into this Plan (during a single tax year) by taxpay-
ers with Adjusted Gross income under $100,000 and not married filing
Separately. Designating this plan type certifies that the conversion
meets the requirements under law for qualifying rollover contributions
defined in the Plan documents.

Q1 Roth Combined IrA is intended for accounts containing both annual
Roth IRA contributions and conversjon contriputions or conversion
contributions for different tax years. Designating this plan type certifies
that the conversion(s) meet the requirements under law for qualifying
rollover contributions defined in the Plan documents, and the account
owner understands that the flve-year exclusion period for receiving
tax-free “quafified distributions” may be extended by making an addi-
tional conversion contribution into the same Roth IRA. This plan type
allows the account owner to pool regular Roth IRA contributions and
conversion contributions for investment purposes.

Roth ?Progmm Fee Schedule Selection
% Simple Roth IRA Q Flexible Roth IRA

Check Enclosure Summary

Roth IRA Contribution for 19 (82,000 maximum) $

Roth IRA Contribution for 19 (82,000 maximum) $

Cash Roth Rollover Gontribution $

Cash Conversion Contribution 3
Establishment Fag*

(825 Simple, $50 Flexible) s 25

Annual Administration Fee
(Simple*: $58; Flexible: .4%
of asset value billed biannually)

s 55
s $3

Total Enclosed (Make checks payable to
‘Retirement Accounts, inc. %}

*These fees must be paid at time of application,

Your Acknowledgment and Signature

Having read all pages of this application, the Plan and Trust Agreement
and the Disclosure Statement, | understand and agree:

© To manage the investment of this Roth IRA pursuant to the provisions
of the Roth IRA Plan and Trust Agreement.

To the Asbitration Agreement {stated herein).

That, unless | answered NO to telephone authorization (the TAP ser-
vice), | have authorized Retirement Accounts, Inc. to honor telephone
fransaction requests for my account. | understand and agree that
Retirement Accounts, Inc. js not responsible for determining whether
or not a caller is authorized other than verifying that such caller is
using the proper identifying number for my account. I understand and
agree that neither Retirement Accounts, Inc. nor jts agents wilt be
responsible for unauthorized trades in my account.

That Retirement Accounts, Inc. has installed autornatic telephone re-
carding equipment on telephone fines used by Customer Service
Representatives who handle trading processing and client inquiries

L]
4

and { give Retirement Accounts,
such calfs.
@ That ! have received and accept the Trustee’s fee schedule,

Inc. consent to record and play back

In witness wheredf, | evidence adoption of the Plan by execution of this
Adcption Agreement on the date below.

Sratrs " X S oSS
¥? o L.
Date: r

Feé 2 1G9

Retirement Accounts, Ing,

hereby accspts appointment as Trustee
of tais Roth IRA.

=

Retirement Accounts, Inc.
By:

Account Number (RA/ "?/C"mpl ote) @ qé{/ 57
v {

Each Account statement Yyou receive shows the vajue of your assets, all
transactions that have taken place and all fees that have been charged.
RAIl reports the value of account securities as aceurately as possible
using the resources available to us. The prices fisted on your RAI
account statement may differ slightly from the values iisted on your bro-
kerage account or ather investment sponsor statements. RAI cannot
Guarantee the accuracy of prices obtained from quotation services, nor
the length of availability of such prices. Assets marked N/A indicate that
a current price was not available at the time of valuation, or that the
security had no value. liquid assets (such as fimited partnerships and
private stock) are generally reflected at original offeririg cost to investors
unless we receive written notification verifying a new “fair market value®
from a1 officer representing the investmant.

Valuation Reportingy Policy

Note: Retirement Accounts, Inc. does not conduct appraisals of invest-
ments, and it does not seek to verify any values reported to it by officers
representing the investments. You should refer to reports received from
the general partner, carparate issuer or sponsor {or contact these
sources directly) with regard o the current operation and status of your
chosen asset(s). The account statement (and reported values therein)
should not be used as a basis for making, retaining or disposing of an
investrrent. Please contact your Designated Representative with addj-
tional questions,

Arbitration Statement

The Account Owner hereby agrees that all claims and disputes of every
type and matter which may arise between the Account Owner and
Retiremant Accounts, Inc. shat be submitted to binding arbitration pur-
suant to the rules of the American Arbitration Association, that such
arbitration proceedings and hearings shall take place only in Denver,
Colorado; and that, to the extent not preempted by federal faw, Colorado
statutory law (including without limitation the statutes governing the
award of damages in arbitration) and Colorado common faw shall control
during asbitration. The Account Owner expressly waives any right he/she
may havz to institute or conduct litigation or arbitration’in any other forum
or locaticn, or before any other body. Arbitration is final and binding on
the parties. An award rendered by the arbitrator(s) may be entered in any
court having jurisdiction over the parties. Under the rules of the American
Arbitration Association, there may be no right to prearbitration discovery,
Including depositions or written questions and document production. The
arbitrator's award is not required fo include factuat findings or legal rea-
soning, and any party’s right to appeal or seek modification of rulings by
the arbitrator(s) is strictly fimited.

© Retirement Accounts, nc., 1998 8ofs

ROTH-1988 (RAN ( 1/98}
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RETIREMENT
ACCOUNTS, INC.

A
ROTH IRA

aoccount has been established
PETER MOSKOWITZ
Redacted

Redacted _5g01

ACCOUNT NUMBER: Redacted _poo1

Thank you for opening an Individual Retirement Account. Please take a
moment to verify that we have recorded your name, address and account
information correctly. If you need to change any of the information
below, please send the corrected information to the return address
referenced above or call us at the phone number provided on this form.

Account Disclosures for the PEAK MONEY MARKET ACCOUNT Account

A. Rate Information
The interest rate on wour account is 2.18 % with an annual
percentage yield of 2.20 Y. This is a variable rate account.
Your interest rate and yield may change. At our discretion, we may
change the interest rate on your account at any time.

B. Compounding and Crediting
Interest will be compounded on a daily basis. Interest will be
credited to your account on a dally basis.

C. Balance Information
There are no minimum balance requirements for this account. We use

the daily balance method to calculate interest on your account.
This method applies a daily periodic rate to the principal in the
account each day.

Account Information: Corrected Information:
Plan Owner Name: PETER MOSKOWITZ
Mailing Address: Redacted

Redacted

Plan Owner Telephone:

Social Security #: Redacted

Date of Birth: . Redacted

Plan Type: IRA - ROLLOVER

SIMPLE
Bl 13 LI‘%DISI\I%‘hHIGH PERFORMANCE SERVICE TO SELF-DIRECTED INDIVIDUAL RETIREMENT ACCOUNTS SINCE 1976

P.O. Box 173785 = Denver, CO »80217-3785
303-294-5959 = 800-325-4352 mFax 303-294-5899

DELIVERING HIGH PERFORMANCE SERVICE TO SELF-DIRECTED INDIVIDUAL RETIREMENT ACCOUNTS SINCE 1976
P.O. Box 173785 a Denver, CO = 80217-3785
303-294-5959 = 800-325-4352 & Fax 303-294-5899
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‘

RETIREMENT
. ACCOUNTS, INC.

1id

February 26, 1998

Bernard Madoff

Investment Security

Attn: Frank Di Pascali

; 885 Third Ave.

New York, NY 10022-4834

WONTE TR S g W e
ACTILE R ) RO T L Lo

R L [l

RE: Retirement Accounts, Inc. FBO
Peter Moskowitz A/C# (Redacted
Your A/C#Redacted

Dear Mr. Di Pascali:

Please use this letter as your authorization to REREGISTER ALL SHARES of the above named
brokerage account as follows:

Retirement Accounts, Inc.

FBO Peter Moskowitz
A/C#Redacted
PO Box 173785

Denver, CO 80217-3785

Enclosed is our corporate resolution to facilitate this request. Please notify RAI once this
transaction has been completed. If you have any questions, please contact a Customer Service
Representative at 1-800-325-4352. Thank you for your assistance in this matter.

Sincerely,

Retirement Accounts, Inc.

Authorized Signor

DELIVERING HIGH PERFORMANCE SERVICE TO SELF-DIRECTED INDIVIDUAL RETIREMENT ACCOUNTS SINCE 1976
P.O. Box 173785 w Denver, CO »80217-3785
303-294-5359 = 800-325-4352 s Fax 303-294-5899
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‘ Pg 17 of 77
RETIREMENT
ACCOUNTS, INC.
March 3, 1998

BERNARD MADOFF INV. SEC.
885 THIRD AVENUE
NEW YORK, NY 10022-4834

Re: Client;: PETER MOSKOWITZ
RAI Account #: Redacted
Fund Name: Brokerage Account

Fund Account #: Redacted
Current Registration: Retirement Accounts, Inc. TTEE FBO PETER MOSKOWITZ

Enclosed is a stock power executed by Retirement Accounts, Inc. which authorizes you to REREGISTER in
the fitle of and to TRANSFER all shares presently held in the above account to:

RETIREMENT ACCOUNTS INC.
TTEE FBO PETER MOSKOWITZ
P.0. BOX 173785

DENVER, CO 80217-3785

New Account # Redacted

Tax ID: Redacted

Please note that this investment is part of a tax sheltered retirement plan which is exempt from Federal income
taxes and back-up withholding.

Sincerely,

Retirement Accounts, Inc.

TO: Retirement Accounts, Inc.
The above reregistration and transfer was made on , as requested.

(Date)

By:
Title:
Date:

RAVTRANSFER.REG 3514

DELIVERING HIGH PERFORMANCE SERVICE TO SELF-DIRECTED INDIVIDUAL RET) IREMENT ACCOUNTS SINCE 1976

P.O. Box 173785 = Denver, CO a80217-3785
303-204-5959 = 800-325-4352 wFax 303-294-5889
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U RETIREMENT
‘l

ACCOUNTS, INC.
IRREVOCABLE STOCK OR BOND POWER

.

dpe

For value received, the undersigned does (do) hereby sell, assign and transfer o

noow

RETIREMENT ACCOUNTS INC.
TTEE FBO PETER MOSKOWITZ
P.0. BOX 173785

DENVER, CO 80127-3785

e

Loy

)

(Social Security or Taxpayer Identifying Number) Redacted

Yot

I¥ STOCK ) ALL shares of the capital stock HELD IN THE BROKERAGE ACCOUNT fund represented by

3ot P

COMPLETE) Certificate(s) No(s) inclusive standing in the name of the undersigned
THIS ) on the books of said Company.
PORTION )
IFBONDS ) . bondsof in the principal amount of $ COMPLETE)
No(s) inclusive standing in the name of the undersigned
THIS ) on the books of said Company.
PORTION )
The undersigned does (do) hereby irrevocably constitute and appoint attorney to transfer the
said stock or bond(s), as the case may be, on the books of said Company, with full power of substitution in the
premises.
Dated
Persons Executing This Power Sign Here
IMPORTANT

The signature(s) to this power must correspond with the rame(s) as written upon the face of the certificate(s) or bond(s)
in every particular without alteration.

Retirement Accounts, Inc.
TTEE FBO PETER MOSKOWITZ
Account # Redacted

Dated: March 3, 1998

Signature Guaranteed
Retirement Accounts, Inc.

RAUTRANSFER.REG 3514

DELIVERING HIGH PERFORMANCE SERVICE TO SELF-DIRECTED INDIVIDUAL RETIREMENT ACCOUNTS SINCE 1976
P.0. Box 173785 = Denver, CO =80217-3785
303-294-5959 = 800-325-4352 mFax 303-294-5899
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For assistance call 800-325-4352.

Form 1099-R r—l CORRECTED (if checked)

PRINTED 01/23/1999R 9995

H
i

Pg 19 of 77
: For

essistance call 800-325-4352.

OMB No. 15450119 11998‘ Form 1099-R [ | correcTen (i checkeq)

PRINTED O01/23/1999 R 9995

OMB No. 1545-0119 ﬂ@gs

in box 2i

or insurance premiums

1 Gross distribution 2a Taxable amount Distributions From : | Gross distribution 2a Taxable amount Distributions From
397,003.21 397,003.21 Pens!o:}té.t 'Annumes, } 397,003.21 397,003.21 Pensions, ‘Annumes.
. rement or Retirement or
Profit-Sharing : Profit-Sharing
2b Taxabl it Total 2 Taxabteamo t Total
ot detecmined X st X P'?;‘:u:::; : notd o X distribution X Fians, IRAs,
Contracts, etc. ‘ Contracts, ete.
The A EYE&%%. %?ngss. city, state, and ZIP code The A%pysd'm sfnc‘llgddnsss. <ity, state, and ZIP code
el
Retirement Accounts, Inc Retirement Aeootmls, Inc
717 17th Street, Suite 2600 : 717 17tk Street, Suite 2600
Denver, CO 80202-3326 : Denver, CO 80202-3326
: — - — pucy ;PI,.__..-_ T~ al T Y e "
PRedacted  =rermumeer RECPRedacted ™™ Redacted ~— 2"o"™mee A Redacted ™
3 Caprtal gain (included 4 Federal income tax withheld | S Empluyee contributions 3 Capital g§-n (included 4 Federalincome tax withheld | 5 Employee contributions

in box 2a)

of insurance premivms

6 Nat unrealized appreciation
in employer's securities

7 Digtributioncode | A

2

8 Other % i

6 Net unrealized appreciation | 7 Distribution code

in employer's securifies

( IBY | 8 Other %
r

9a Your percentage of total distribution

9b Total empleyee contributions i

9a Your percentage of total distribution

9b Tolal employae contributions

RECIPIENT'S name and strest address (incl. apt, no.), city. state and ZIP code

RECIPIENT'S name and street address (incl. apt. no.),

cily, state and ZIP code

PETER MOSKOWITZDDS ' PETER MOSKOWITZ DDS

Redacted Redacted
Acmammﬁal) 10 State tax withheld ! Acmsmrnao 10 State tex withheld
11 State/Payer’s state no. 12 State distribution , 11 State/Payer’s slate no. 12 Siate distribution

13 Local tax withheld 14 Name of locality

15 Local distribution

. 13 Local lax withheld

14 Name of lecality

15 Local distribution

File this copy with your state, city, or ommmamwm File this copy with your state, city, or Department of the Treasury
local income tax return, when required. Intacat Reverwe Seniee 1 Jocal income tax return, when required. Intecnal Revenue Servce
form 1099-R [ | com:sc;fu (it Checked) o5 o rsisonto 1]998 Form 1099- [] CORRECTED (1 hecked) oy o 1998
Grn 2a Taxs) Distributions From ! e GXAD'e amoun) Distributions From
87,00321" 57,003.21 poisibutions rom ' 3677,003.21 367,003.21 o oo
B e
2b Taxable amount Total rofit-Sharing * 55 G xable amount Total it-Sharing
not delermined [y distribution P'T::&:::; i notdelermined [ distribution N Pl?t?:ﬁrl::;
Contracts, ete. Contracts, etc.
$ 3 ddress, city, , and ZIP cod \YER'S name, l address, city, state, and ZIP code
The A&lﬁ? &roupme, fgce.ebaaye'x’ss e coce The A%msty%-?oup, ebaye: .
Retirement Accounts, Inc Retirement Accounts, Inc
717 17th Street, Suite 2600 717 17¢h Street, Suite 2600
Denver, CO 80202-3326 . Denver, CO 80202-3326
i
‘Redacted ~ tion number RECiRedacted ™™ FRedacted ~ ennumver REC'Redacted ™
3 Capital gain (included 2 Federal income fax wilhiheld ] 8 Employee contrioutions 3 Capital gain (included 4 Federal income tax withheld | 6 Employee coniributions
in box 2a) or insurance premiums in box 2a) or insurance premiums
6 Netunrealized appreciation | 7 Distribution code gﬁ’, 8 Other % ' & Net unrealized appreciafi 7 Distribution code 3n | 8 Other %
in employer's securities ) sxu in employer's securities 2
9a Yourp ge of total di 9b Tolal employee conlributions 9a Your percentage of total distribution 9b Total employee contributions

RECIPIENT'S name and street address (incl. apt. n.), cily, state and ZIP code RECIPIENT'S name and siree! address {incl, apt, n0,), City, state and ZIP code
PETER MOSKOWITZ DDS PETER MOSKOWITZ DDS
945 LA SALLE CIRCLB 945 LA SALLE CIRCLE
CORONA, CA 91719 CORONA, CA 91719
ASEA33ALO0G1on) 10 State tax withiekd AOPAITROGOTon2) 10 Stato tax withhald

11 State/Paysr’s state no.

12 State distributien

11 State/Payer’s stale no.

12 State distribution

13 Lecal tax withheld 14 Name of locality

15 Local distribution

13 Local tax withheld 14 Name of locality

15 Local distribution

Copy C For Recipient’'s Records

For assistance call 800-3254352,

PRINTED O0V/23/1999R 9995

Dapantment of the Treasury
Internal Revenue Service

1f this form shows Federal income
tex withheld in Box 4, attach this
copy to your Federal tax return.

For assistance call 800-325-4352.

Copy B

Department of the Treasury
Revenue Service -

Inteenat

PRINTED OL/23/1999R 9995

7471 - S31d0J LN3IdIO3Y

41 - S31d00 IN3IdIO3Y
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Peter Moskowitz
Redacted

January 13, 2009

Fiserv. Investment Support Services
717 17th Street Ste.1700
Denver, Co 80202-3331

Dear Sirs:
On January 10, 2009 | received SIPC claim forms and notice of liquidation by the SIPC of

Bernard Madoff Investment Securities LLC from the SIPC appointed trustee, Irving H. Picard, Esq. | have
a Roth IRA account being handled by your company. The account number is Redacted The
securities in that account were valued at $1,154,098.96 according to my understanding of the last
brokerage statement. The securities from that account were located in a segregated or individual
brokerage account managed by the Madoff firm. | believe the account is in your name with me as the
beneficiary. | believe that this account is cavered by the Securities Investor Protection Act. |ask that
you file the appropriate claim form with the SIPC trustee so as to maximize the recovery of assets to my
account. Time is of the essence. There are less than fifty days left to file a timely SIPC cfaim in this
matter. If you can not comply with my request, please notify me immediately with a full and complete
explanation. Please send me a copy of any claim form that you do file for my records,

Sincerely, 'z D 2<

G P
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Support Pg 21 of 77 Toll Free: 800-962-4238
Services ‘

January 7, 2009

RE: PROOF OF CLAIM FORM

Dear Sir/Madam: .

Fiserv Investment Support Services (Fiserv ISS) recently received the enclosed Proof of Claim
form.

Because all Fiserv ISS retirement plans are self-directed, we cannot comment on this matter.
Please contact your financial representative with any questions you may have regarding this
claim. If you should choose to participate in the claim, please return your completed claim form
to'the claims administrator at the address indicated in the security litigation materials. We have
authorized the claims administrator to accept the signature of the beneficial owners (our clients)
on these forms. It is not necessary for you to obtain a signature from Fiserv ISS on this form.

If you still hold this as an asset in your Fiserv ISS retirement account, the Claimant Section
should be completed in the name of the IRA FBO (Your Name and Account Number).

If the asset is still held in your Fiserv ISS IRA, and you do not complete the Claimant
Section correctly, the proceeds from this claim (if received by you personally) will be
deemed a distribution. You may be required to pay income taxes and any applicable

penalties. If you have any questions regarding the completion of the Claimant Section of
the proof of claim form, please contact one of our Client Relationship Representatives at

800-525-2124.
Thank you for your attention to this matter.

Fiserv Investment Support Services

Enclosure

\\Lincolntrust.neNLTC\HomeDrives\ngiralb\My Documents\Proof of Claim Templates.doc
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Patar Mnelcnwritz
Redacted

January 26, 2009
Fiserv Investment Support Services
717 17th Street Ste. 1700
Denver, CO 800202-3331

Dear sirs:

| have received your proof of claim form letter dated January 7, 2009. | also received a telephone call on
January 21 from Brian Martishinske in response to the letter | sent you dated January 13. He informed
me, in no uncertain terms, that your company will not file the SIPC claim related to my Roth IRA account
with you and the missing securities in the account you established with Bernard Madoff Investment
Securities LLC as | requested in my letter. He explained that your company has made an arrangement
with the claims administrator to accept my signature on the form. Please send me a copy of any written
agreement or the names of the parties to that agreement if it isn't in writing. Your letter mentions the term
"beneficial owner". Please explain this term. | was under the impression that you owned the account as
custodian for my IRA. | don't know that | have the proper standing to sign the form unlessiitis in a
capacity as your agent. | never had such authority before, why now? Even then | don't know if IRS or
other regulations permit me to do so for my own IRA. | may be able to do so if you have abandoned your
responsibilities to me. In any case you are the primary custodian of the documents necessary to file the *
claim. | believe the only document necessary to file the claim is the last monthly brokerage statement at
the filing date. At least send me your copy of that statement. If you do not have that statement please
explain how you could value my account or expect the SIPC administrator to process the claim. The
information you sent was inadequate. Furthermore if | am signing in your stead then [ believe | need to
understand the complete relationship between the Madoff firm and yours in order to answer questions
4,5,6,7, and 8 so as to complete the form properly. Please send me the information | require so that |
may more adequately protect my interests. Please respond promptly as deadlines in this matter are

approaching.

Thank you for your attention to this matter

plo P
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February 6, 2009

PETER MOSKOWITZ
Redacted

RE:  PETER MOSKOWITZ, Roth IRA #Redacted

Dear PETER MOSKOWITZ:

. Fiser:/kl;l\-'/esfment Support égrvicés (“Fisew-ISS”i récently séﬁt éilrvlﬂotiﬁcafic.)n to its serf-&irectéd ind_ividuai o
Retirement Account (“IRA”) owners who had chosen to invest their Fiserv ISS IRAs with Bernard Madoff and his
brokerage firm, Bernard L. Madoff Investment Securities, LLC (“BMIS”). Because additional information has
come out since that notice we are providing the following update.

SIPC Trustee Claims Process

In January 2009 Fiserv ISS placed in overnight mail all claim forms that it received from the Securities Investor
Protection Corporation (“SIPC”) Trustee, Irving H. Picard. As stated in those forms, the deadline for filing with the
Trustee is March 4, 2009. Fiserv ISS will not be filing claims on behalf of account owners — it is the responsibility
of each account owner to decide whether or.not they wish to file a claim, and to complete and submit the proper
forms to the Trustee.

Some account owners have requested that we provide them with account documents to support their claims with the
Trustee, and we have been working diligently to complete those requests. Please note that your Fiserv ISS
statements reflect only the total market value (as reported to Fiserv ISS) of your account at BMIS, and not the
purported holdings of your BMIS account. Detailed holdings should have been included on statements provided to
you by BMIS. :

Because requests for all documents that relate to an account take longer than requests for only certain docurents
(such as account statements), in order to expedite document requests we ask that you refer to the forms provided by
the Trustee for instructions as to what specific documents are required.

On February 4, 2009, the SIPC Trustee filed with the court a document that it had prepared for it entitled
“Customers.” The document included names and other information relating to customers of BMIS, including some
partial (and in a handful of cases. complete) account numbers. The court then made that information available to the
public. Please be assured that this information alone is not sufficient to access accounts. In addition, all these
accounts are currently restricted with respect to transactions. In any case, more identifying information, including
but not limited to full account numbers, is required to access accounts.

Form 1099 Reporting

A few account owners have asked for clarification regarding the tax reporting on amounts recovered through the

SIPC Trustee. As directed custodian for self-directed IRAs, Fiserv ISS is required by the Internal Revenue Code to

report on Form 1099 any amounts removed from an IRA account. This requirement applies to amounts that may be
“ recovered from the Trustee in relation to investments that were originally made through a Fiserv ISS IRA.

With respect to any recovery related to your investments with BMIS, your options include, but may not be limited
to, having the recovery directed to your Fiserv IRA (in which case no 1099 would be required), or directing the

Trust and Custodial Services provided by
Trust Industrial Bank, member FDIC.
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SIPC Trustee to pay it to you or to a successor IRA custodian. Because Fiserv ISS does not give tax advice, you
" should consult with a qualified tax advisor as to which method is best for your particular situation.

If you have questions specifically regarding Bernard L. Madoff or BMIS, please contact the SIPC Trustee, Mr.
Irving H. Picard at (888) 727-8695.

Sincerely,

Fiserv Investment Support Services
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SIPC's Role In Madoff-Of All-Scams Could Save The Stock Market

December 16, 2008 2:14 PM EST
Could the Bernard Madoff fraud actually help the
stock market?
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The SIPC came out with a statement last night
indicating that they will be involved in the Madoff
situation. The SIPC maintains a special reserve
fund authorized by Congress to help investors at
failed brokerage firms. The SIPC reserves are
available to satisfy the remaining claims of each
customer up to a maximum of $500,000, including
a maximum of $100,000 for cash.

It seems likely that most, if not all, of the
statements Bernard Madoff delivered to clients
were entirely bogus. Based on the SIPC mandate, it could be in the realm of
possibility that the SIPC has to buy securities to replace those that were faked
on statements delivered to Madoff clients.

Based on a conversations with the SIPC general counsel Josephine Wang, if
clients were presented statements and had reason to believe that the securities
were in fact owned, the SIPC will be required to buy these securities in the open
market to make the customer whole up to $500K each. So if Maddof client
number 1234 was given a statement showing that they owned 1000 GOOG
shares, even if a transaction never took place, the SIPC has to buy and replace
the 1000 GOOG shares.

Imagine $50 billion in net buying to the stock market, on behalf of the SIPC, to
replace client's stocks that were never bought? While this likely won't happen to
this extent, it is in the realm of possibility.

Ms. Wang indicated to us that the SIPC has a budget of just $1.6 billion and 2
few credit lines worth $2 billion total. While SIPC is a non-profit organization,
they have indicated to us that they will try to make as many people as whole as
possible. They claim to be free from any conflicts of interest, even if the amount
needed would eclipse their budget. When asked if the Madoff claims came in at
$5 billion what would be done, Ms. Wang indicated to us that they could look to
Congress for the money.
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The SIPC said their involvement with the Madoff case strictly involves the broker-
dealer. So, one of the main issues the SIPC trustee appointed to the Madoff
case will have to address is how Madoff hedge fund clients and other investment
management clients will be dealt with. Will they be protected? Also, if a hedge
fund that invested in Madoff has 100 clients, will the SIPC pay out $500K just to
the hedge fund or $500K to each of the 100 clients?

%

%

There are many questions that are stil unanswered on the massive Bernie
Madoff ponzi scheme, but it would be ironic if the biggest scam in history, that
has hurt so many people, turned out to be a slight positive to the market. Our
prayers are with all of those who have lost money having faith in Madoff and the
system that has failed us.
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The End of a Sure Thing: Madoff’s Long Bet

Posted in Madoff by ninamehta212 on December 22nd, 2008

//mehtafiscal.wordpress.com/2008/12/

The Madoff affair has been unfolding for just over a week, yet the legacy of what is now being learned is likely
to resonate long into the future for the Securities and Exchange Commission, the U.S. regulatory infrastructure,
legions of individual investors, hedge funds, charities and industry groups. The scope of Bernie Madoff’s Ponzi
scheme is breathtaking, and the losses—reputedly $50 billion, according to the SEC—dwarf most previous
frauds and scandals.

But while the end of the fraud occurred on Dec. 10, when Madoff confessed to his two sons that the cupboards
were bare and he had scammed friends and investors for years, what’s not known is how early the fraud started.
Based on several interviews with Madoff clients, it’s clear that Madoff has been managing money both directly
and indirectly for investors since the early 1970s, if not before. Those early investors, whose return rates were
guaranteed, garered even more stratospheric rates of return than the high rates the most recent investors
received.

Some of those early clients remained customers until Dec. 11, when the FBI arrested Madoff on a single count
of securities fraud and the fagade of Bernard L. Madoff Investment Securities disintegrated, setting off shock
waves of anger and confusion. Madoff’s company was known primarily as a third-market firm, a market-maker
that got its start in 1960 trading over-the-counter stocks and then NYSE-listed stocks away from the Big Board.
Bernie Madoff was instrumental in helping form the Nasdaq Stock Market in 1971 and was chairman of that

1/3/2009 9:08 AM
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market in 1990, 1991 and 1993. He helped shape the regulatory structure for the equities market that affected
the way stocks now trade. But during all those years as a macher in the securities industry, Madoff also operated
an investment advisory business that colleagues and regulators knew little about. That closely held secret at the
heart of Madoff’s company is now gradually coming unglued.

Based on conversations with three individual Madoff investors, including two who invested with Madoff in the
1970s and a third who began investing with him in the late 1980s or early 1990s, a different picture emerges
than the one dominating the headlines. That picture fleshes out the early years of what was a four-decade-long
saga of exceptionally high returns. It is not known how early the fraud may have begun, but the pattern of
returns never changed significantly over the decades. The three investors interviewed are identified as Investor
A, Investor B and Investor C. None wanted to reveal his or her name publicly.

“What should have raised a red flag was that in 1987, when the market dropped, we still got our 20 percent
return,” said Investor A, a man who began investing with Madoff around 1971. The investor currently lives in
Manbhattan and works in the real-estate business. He invested directly with Madoff in the 1970s, and received a
guaranteed return of 20 percent annually, regardless of the market’s gyrations. The return never wavered, and
the investor received 20 percent per year until 1992.

Madoff’s eventual father-in-law, Saul Alpern, was Investor A’s family accountant in the 1950s and 1960s. The
Manhattan accounting firm in the West 40s, called Alpern & Heller, was run by Alpern and his colleague
Sherman Heller. Heller was a friend of Investor A’s father. Two junior accountants at the firm were named
Frank Avellino and Michael Bienes. These men would wind up playing a key role in Madoff’s brush with a
Securities and Exchange Commission investigation in 1992. Heller died in the mid-1960s at the age of 46,
according to Investor A, and in the 1970s Avellino and Bienes took over the accounting firm.

In the late 1970s or early 1980s, Investor A recalled, Madoff decided he didn’t want to handle small individual
investor accounts. So Avellino and Bienes packaged together the accounts of people who had been invested
directly with Madoff. “Madoff traded them as a single entity instead of maintaining them as single accounts with
separate statements,” this investor said. “He didn’t want the bookkeeping of all the separate accounts.” This
investor met Madoff a number of times over the years, but was not friends with him.

Investor A brought several friends into Madoff’s ambit as investors, via Avellino & Bienes. While he continued
to get 20 percent annual returns, paid out on a quarterly basis, A&B gave these friends 19 percent. “As the
years went on, as people went in, they offered lower and lower percentages,” he said. “At the end, they were
giving [investors] 13 percent.” He added that the investments were considered loans. “My 20 percent was
considered interest income on a loan,” he said. “The tax returns treated it as interest income. That’s how

Avellino and Bienes set it up.”

Investor B, who is related to Investor A through her husband, a physician in Manhattan, said the couple began
investing indirectly in Madoff’s accounts in the 1970s. In the mid-1960s, Avellino & Bienes had become the
couple’s accountants. Sometime in the 1970s, when the couple had saved up some money, the accountants
recommended an investment to them that they had offered to other clients.

“Other members of our family had been involved in this,” the woman said. “We put some money in with them.
We were guaranteed a very nice interest rate on that money. No matter what happened, we got that money.”
The couple never knew the money was managed by Madoff.

Like Investor A, the couple received quarterly checks from Avellino & Bienes, for close to 20 percent. “They
sent us a check every quarter for what our money had earned,” the woman said. She does not recall receiving
monthly or quarterly statements about the investment.

Investor C, a medical researcher who knows the husband of Investor B, began investing with Madoff through
Avellino & Bienes in the late 1980s or early 1990s. He never met Madoff, he said, but instead relied on the faith
that several prominent people in the financial arena, whom he knew, had in Madoff. “There were no
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statements,” he said. “We had put $25,000 or $50,000 in there in the 1980s and got 16 to 20 percent interest
because, we were told, it was an arbitrage. We always got a quarterly check and the principal stayed the same.”

The guaranteed profits lasted until 1992. On Nov. 17 of that year, Avellino and Bienes were charged by the
Securities and Exchange Commission with having run an unregistered investment company since 1984. The civil
complaint, filed in New York federal court, also alleged that from 1962 until 1992 the two accountants had sold
unregistered securities to the public in the form of notes. According to the SEC summary, Avellino and Bienes
had “accepted funds from customers and guaranteed those customers interest rates ranging between 13.5% and
20%. The money the defendants collected from investors was then invested in securities with one broker-
dealer.” The complaint noted that more than 3,200 investors had purchased these notes and that the accountants

had raised over $441 million from investors.

The broker-dealer that invested the money was Madoff’s firm. Madoff had been the chairman of Nasdaq’s
board in 1990 and 1991, according to a Bloomberg report, and would again be chairman in 1993. Bloomberg did
not explain he gap year in Madoff’s leadership of Nasdaq’s board.

On Nov. 25, 1992, another firm, Telfran Associates, was charged by the SEC with having run an unregistered
investment company and with selling unregistered securities, from 1989 to 1992. The two partners at Telfran
sold notes that paid about 15 percent to investors and used those funds to purchase notes from A&B. The SEC
said that more than $88 million had been raised from 800 investors who bought the Telfran notes.

The following year, in November 1993, A&B agreed to pay a civil penalty of $250,000, and Avellino and
Bienes each agreed to pay civil penalties of $50,000. The same penalties were applied to Telfran and its two
partners, Steven Mendelow and Edward Glantz. Ira Lee Sorkin, one of Madoff’s current attorneys, represented

Avellino, Bienes, Mendelow and Glantz in 1993.

According to an article in the Wall Street Journal on Dec. 16, 1992, Madoff told the WSJ reporter that he hadn’t
known A&B had raised the money illegally. The article also quoted Richard Walker, the SEC’s New York
regional administrator, saying SEC officials had initially feared a scam. “We went into this thinking it could be a
major catastrophe,” Walker had said. But Lee Richards, the court-appointed receiver, found all the money in
Madoff’s investment accounts. Richards last week was named the court-appointed receiver for Madoff’s Ponzi
scheme. The 1992 WSJ article also raised a number of questions about how Madoff’s investments had achieved

consistently high returns.

In 1992, Richard Breeden was chairman of the SEC. One of the other three commissioners was Mary Schapiro,
who is President-Elect Obama’s choice to be the next SEC chairperson (the fifth commissioner had resigned
earlier that year). Schapiro is currently CEO of the Financial Industry Regulatory Authority, which oversees
about 5,000 broker-dealer member firms.

None of the investors who had bought the A&B notes lost their money. “Avellino and Bienes weren’t registered
securities dealers, and someone complained to the SEC,” said Investor A. “Every account was closed with
Avellino & Bienes, but everyone got every penny back. Madoff then agreed to take on everyone [who had
invested through A&B], and everyone who wanted to opened accounts with him.”

Investor B concurred. “Everyone got their money back, every cent,” she said. “[Avellino and Bienes] were
taking funds and investing them with Madoff. That was the first I heard of Madoff, when the two were put out
of business.” After that, she said, Madoff gave the accountants’ former clients the option of investing directly
through him. “He didn’t call it a fund,” she said. “He didn’t gnarantee a certain [return] percentage, compared
to what the original people did. But compared to what was around in those economic times, we always got a
nice return.” She signed a letter of agreement with Madoff in December 1992.

According to Investor B’s husband, the SEC had caught wind of A&B’s scheme when the stock-broker
boyfriend of. the daughter of a big investor, who was hard-pressed to believe what his girlfriend had said about
her father’s investments, contacted the SEC. That led to the November 1992 charges. Investor B’s husband said

1/3/2009 9:08 AM
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Bienes contacted him at the time and told him investors would get their money back. Investors, he recalls, were
“urged” to return the money to Madoff. This investor said Madoff had worked at Alpern & Heller in the late
1950s, with Avellino and Bienes, and was friendly with them [this last statement could not be independently
verified].

Once investors were investing directly with Madoff, the documentation associated with those investments began
to flow. “Once we were back with Madoff, we got transaction slips and a statement every month,” Investor A
said. “We got a list of stocks we owned, the number of shares, and what we paid for them. On another page
were the dividends. We could set up the account in two ways—we could roll the profits over or have a check
issued every quarter.” This person added that the quarterly statements showed the initial investment, how much
had been made to date, the balance and the percentage return for the quarter or year to date. He did not
remember what information had been included in the statements he had received directly from Madoff in the
1970s, or whether those earlier statements were similar to those he later received.

The level of Madoff’s investment returns were in the same ballpark each year after 1992, but on a quarterly
basis the returns varied, according to Investor A. His annual returns through Madoff were in the range of 10
percent to 11 percent. Asked if his Madoff account ever had a negative quarter, he replied: “No, never.” The
lowest quarter, he said, “was maybe 1 percent,” or 4 percent on an annualized basis. “But [the lower return]
was made up the next quarter.”

Investor B’s post-1992 experience was similar. “We got transaction slips every month,” she said. “It was forests
and forests of trees—two inches worth a month, plus a big spreadsheet statement reflecting all of the [trading]
activity.” She and her husband also received quarterly statements that said how much they had earned so far
that year.

Investor B said she noticed, in flipping through recent records, that the annualized return in one quarter had
been about 3 percent. “That was unusual,” she said. She added that she didn’t remember ever seeing a negative
quarter. This year, her quarterly statements showed annualized returns of 3.30 percent, 11.96 percent and 10.01
percent. In 2007, they were 8.95 percent, 10.33 percent, 11.02 percent and, finally, 10.86 percent.

Some investors took their quarterly returns out of their Madoff account, while others left the returns in their
account since statements showed they were consistently outperforming the market. Investor A said he took
money out at various times. “If I ever wanted a check, I’d drop a letter off at their office, and within a week I"d
have a check,” he said.

Investor B and her husband never took any money out. “We know of people who did, and they always could
get it within a few days,” the woman said. “I’m assuming that because of bad economic times now, people
wanted their money back. [Madoff] just must have never had so many people anxious about needing the money.
I don’t think they suspected him, they just must have needed the money.”

The woman estimated that the couple had given Madoff about $100,000 to invest over the years since 1992,
“We added money, but with no regularity,” she said. “We never took it out. We let it sit there as a cushion.”
Her portfolio management reports came from Bernard L. Madoff Investment Securities LLC, New York and
London. According to the statement, the firm was affiliated with Madoff Securities International Ltd., Mayfair

and London.

So what did these investors know about Madoff’s strategy? Precious little. “Zero, zero,” said Investor A. “It was
all based on confidence in [Madoff]. I’ve been in there for 37 years. I had no reason to question it.” Investor B
said she knew the investment strategy had to do with “arbitrage,” but didn’t know what that was. She said that
was the strategy in the 1980s with A&B as well.

Investor C, who also transferred his money to Madoff after A&B were charged in 1992, is angry that the
deception and fraud may have gone undetected for years. “Everyone had a high opinion of Madoff, he was the
chairman of Nasdaq,” Investor C said. “He was helping the SEC set up regulations. It’s like finding out that a
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Justice of the Supreme Court is a gangster.”

Investor C is focused on trying to regain as much of the money he gave Madoff to manage as possible. He wants
to know who should have uncovered Madoff’s vast fraud. “If the SEC is part of the federal government and we
as investors pay taxes to the federal government for regulation, policies and procedures, why isn’t the federal
government responsible?” he said. “Their SEC went in 10 years ago, and just admitted that in September 2006
they gave Madoff a clean bill of health. Who is responsible for what happened, other than Bernard L. Madoff?

x4

Harry Markopolos, who a decade ago was chief investment officer at Rampart Investment Management Co. in
Boston, first contacted the SEC’s Boston office in May 1999 with doubts about the veracity of Madoff’s
investment returns. He pursued his suspicions and in November 2005 sent the SEC a 19-page report detailing
evidence he had accumulated indicating that Madoff was either front-running customer order flow in the
broker-dealer arm of his business or running the “world’s largest Ponzi scheme.” Markopolos’s prescient memo
said the latter was “highly likely” and estimated that Madoff was managing between $20 billion and $50 billion.
He also provided a detailed list of 29 “red flags™ suggesting that Madoff’s investment business was generating
fraudulent returns. Last week the Wall Street Journal published the November 2005 document.

The SEC’s Division of Enforcement opened a case file in January 2006 to determine whether Markopolos’s
allegations were true and whether Madoff was running a Ponzi scheme. It closed the file in November 2007,
after finding that Madoff had misled the SEC examination staff about his investment strategy and had withheld
information about customer accounts. It also found that Madoff had acted as an investment adviser to several
hedge funds without registering as an adviser. However, the first line of the report’s conclusion noted: “The
staff found no evidence of fraud.” Prior to the case closing, Madoff registered as an investment adviser.

During this time and subsequently, individual investors had no cause to doubt Madoff. Their confidence
remained a high as it had ever been. Investor C gave Madoff $1 million this year after taking money out of other
accounts because those investments had fared poorly. “I am sick about it,” he said. Investor C kept his quarterly
profits in the Madoff account. “There was one time when I took out $100,000, but I quickly replaced it,” he
said. He got a cousin of his into Madoff’s investment business as a client earlier this year.

Investors B and C both said that friends and relatives who tried to open accounts with Madoff over the years
were rejected. Some of those individuals had a net worth of millions of dollars.

Investor C said he never questioned his Madoff investment. “There was a never a negative quarter,” he said.
“We had years with Madoff where we got 6 or 7 percent. But other accounts we had were getting that amount,
so it didn’t throw us off. And it was taxable.” He added that an overall taxable income of 8 or 9 percent wasn’t
that far “off the wall.” In his view, the A&B investment returns had been more unusual, but he believed those
returns were as high as they were because the investment was risky. Of course, the investment turned out not to

be risky.

Investor C said his November statement from Madoff showed that his account was up 1 or 2 percent for the
month. Reading that November statement, he said, was the first time he thought, “Wow, how could this be,
when the markets are down so much?”’ The statement showed a portfolio of T-bills, a Fidelity Spartan fund

investment, a range of blue-chip stocks, and a lot of puts, indicating short positions.

When Investor C heard last week that Madoff had been arrested by the FBI in connection with his investment
business, he was shocked. “I couldn’t eat dinner, I was ill,” he said. “When I first heard, I said ‘Oh,’ but I never
thought my account was in jeopardy.” He said two-thirds of his life savings were invested with Madoff.

Investor B was equally stunned. “When you think it’s been working and working for many years, you just don’t
question it,” the woman said. “There were a lot of well-known companies on the list. He tells you in each of
these statements how much you own, the price and symbol, and how much you sold it for or bought it for.” She
said her last statement indicated long positions in Wells Fargo, Walmart, Johnson & Johnson, Intel, McDonald’s,
Oracle, Apple, Amgen, Bank of America, Pfizer, UPS, Cisco, Verizon, General Electric, United Technologies,

50f7 1/3/2009 9:08 AM
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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
JOHN J. BARRETT, III, as Trustee for the 08-cv-
DYNASTY CONSTRUCTION, INC.
401K PLAN, et al. 1) BREACH OF FIDUCIARY
Plaintiffs, DUTY;
2) AIDING AND ABETTING;
BREACH OF FIDUCIARY DUTY;
FISERV, INC., FIRST TRUST CORPORATION, 3) AIDING AND ABETTING
RETIREMENT ACCOUNTS, INC., FISERV COMMON LAW FRAUD;

AMERITRADE TRUST COMPANY and 5) BREACH OF CONTRACT;
DOES 1-100 inclusive, 6) VIOLATION OF THE FLORIDA
SECURITIES AND INVESTOR
PROTECTION ACT;

7) AIDING AND ABETTING
VIOLATION OF THE FLORIDA
SECURITIES AND INVESTOR
PROTECTION ACT.

l
I
l
I
|
I
|
TRUST COMPANY, FISERV, INC., TD | 4) NEGLIGENCE;
|
|
l
I
l
Defendants. |
l
I
|
|

DEMAND FOR A JURY TRIAL

Plaintiffs (collectively “Plaintiffs”) for their Complaint as against Defendants, allege as

follows:
INTRODUCTION
1. This case involves the actions of defendants First Trust Corporation d/b/a

Retirement Accounts, Inc., and a subsidiary of Fiserv, Inc., Fiserv Trust Company, a former
subsidiary of Fiserv, Inc. which was recently merged into TD Ameritrade Trust Company and
Fiserv, Inc., a holding company (all defendants collectively hereinafter being referred to as
“Fiserv”; NASDAQ: FISV), a large financial services conglomerate with annual revenues
approaching Four Billion Dollars and a market capitalization of over Five Billion Dollars, which
describes itself as “[T]he world’s largest service provider to banks, credit unions, lending

institutions, and investment advisors” with over 18,000 clients worldwide.
2. At all relevant times, Fiserv knew it was being used by, and yet turned a blind eye

to, a long-term Ponzi scheme perpetrated by one Louis J. Pearlman (“Pearlman”) that robbed
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hundreds if not thousands of elderly and unsophisticated investors, many who were in their 70's
and 80's, out of in excess of $300 million of the investors’ life savings by facilitating the
purchase by these investors of certain illusory investments (hereinafter described and referred to
as the “Transcon Investments™) which were to be maintained in individual retirement accounts
(“IRAs”) established by joint agreement between Fiserv and Pearlman and maintained for each
investor by Fiserv. Hereinafter, the Ponzi scheme perpetrated by Pearlman and his co-
conspirators is referred to as the “Pearlman Fraud.”

3. Purportedly acting as IRA custodian and trustee on behalf of its customers, Fiserv
purchased the Transcon Investments from unregistered broker-dealers for “deposit” into the
investors’ accounts and continued to do so over the course of many years despite numerous,
detailed customer complaints alerting Fiserv to serious problems with the investments and
despite the fact that the Transcon Investments: a) were purely illusory; b) failed to qualify as the
type of investments which are eligible to be deposited into qualified retirement accounts
according to IRS regulations; and c) failed to meet Fiserv’s own standards as to permissible IRA
investments for Fiserv IRA custodial accounts. '

4, Many of the investors lost their entire life savings which they amassed by
sacrificing and cautiously saving throughout the course of their working lives. The losses at issue
are not the simple result of the failure of legitimate investments to perform as expected; rather,
this was a massive and pervasive fraud which could not have been perpetrated had Fiserv (and its
employees) not breached fiduciary, statutory and contractual duties owed to its customers. The
actions and inaction of Fiserv provided substantial assistance to the fraudulent scheme
perpetrated by Pearlman, which devastated the Plaintiffs and their families.

5. The named Plaintiffs and their counsel have thus far reviewed the investment files
of only a fraction of the Pearlman Fraud victims. The shocking evidence of Fiserv’s actions and
omissions contained therein strongly suggests that the details set forth below represent the tip of
the iceberg and are indicative of a widespread pattern of malfeasance.

THE NATURE OF THE PEARLMAN FRAUD

6. The term “Ponzi Scheme” derives from the notorious Charles Ponzi, who stole

millions of dollars from Boston investors in 1920 and describes a financial fraud which is

perpetrated by utilizing monies obtained under false pretenses from subsequent investors to pay
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“interest” or “dividends” and return of prinéipal to earlier investors who have no reason to
suspect that no legitimate enterprise is actually generating revenues to make these payments. A
Ponzi scheme will only last as long as there are new investors who part with their investment
funds anticipating unusually high returns. Eventually, the house of cards will have to collapse,
usually leaving the later-in-time investors holding the bag and the con-artist promoters in jail.
The Ponzi scheme perpetrated by Pearlman did not unravel until the State of Florida Office of
Financial Regulation (“OFR”) finally brought injunctive proceedings against Pearlman in
December 2006, after years and years of on-again, off-again investigations, effectively shutting
down his operations. Only after that did Fiserv finally stop protecting the financial fraud at the
heart of this case.

7. From the early 1980's until December 2006, Pearlman and related entities wholly
owned by Pearlman such as Transcontinental Airlines, Inc., Trans Continental Travel Services
Inc., Clean Systems Technology, Inc., and other related companies and entities (collectively,
“Transcon”), offered and sold, and received proceeds from, unregistered securities identified
either as the “Employee Investment Savings Accounts ( “E.L.S.A.”), or as common or preferred
stock in one or more of the Transcon companies.

8. The E.I.S.A. savings program was marketed by Pearlman and his cohorts as
providing CD and/or savings accounts to friends and family of Transcon, with pass-through
Federal Deposit Insurance Corporation (“FDIC”) insurance and reinsurance through Lloyd of
London and AIG. The preferred stock sold in Trans Continental Travel Services Inc. was slated
to pay 10% annual dividends. Stock in other entities was sold as well, including Airship

International, Inc., another of the Transcon companies.
9, Unbeknownst to the Plaintiffs and other bilked investors, the Transcon companies

were little more than shell companies designed to defraud investors. There was no charter airline -
with 50 airplanes as presented by Transcon on its balance sheets. Pearlman, the entertainment
impresario who obtained fame by promoting the “boy bands” NSync and the Backstreet Boys,
was expert at moving assets out of one company and into another, and therefore out of reach of
creditors. He and his co-conspirators created an elaborate fake accounting scheme, with false
data from a fictional accounting firm, creating entirely fabricated financial statements which were

summarily republished in Dun & Bradstreet reports for a decade or more.
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10. By the time the scheme unraveled in late 2006, Transcon had few if any profitable
entities or divisions. No actual segregated E.L.S.A savings accounts were ever established for
investors ahd companies issuing preferred stock had little or no income or assets other than
deposits from the E.I.S.A. program. As is typical in Ponzi schemes of this nature, Pearlman and
his co-conspirators used incoming funds from newer investors to pay principal and interest or
dividends to already existing investors.

11.  Transcon’s E.L.S.A. “savings program” was initially sold by Pearlman and his co-
conspirators directly to investors. As the program expanded, the Transcon Investments were sold
through a loose network of sales agents, who were either licensed securities brokers or insurance
salespeople and who all reported to Pearlman’s chief salesman, Michael Crudele.

12. Transcon eventually recruited and utilized defendant Retirement Accounts, Inc.
(“RAI”) and, later, Fiserv Trust Company, to act as custodian for Transcon investors’ retirement
plans.

13.  Funds paid by Plaintiffs to invest in the Transcon Investments were deposited by
Pearlman and his co-conspirators into various Transcon accounts with Florida based banks.

14, Plaintiffs were to be passive and were not expected or obligated to perform any
entrepreneurial effort in conjunction with their Transcon Investments to produce the income or
profit, which would result in the payment of the interest.

15.  According to an OFR analysis, between January 2003 and December 2006 alone,
approximately $118 million in proceeds from the sale of the E.I.S.A. program were received and
deposited in the Transcon bank accounts.

16,  Investors in the Transcon Investments were never advised that their funds would
be paid out to earlier investors for account redemption or as interest payments.

17.  Investors in the Transcon Investments were never advised that their funds would
be paid to third parties in any manner.

18.  Investors in the Transcon Investments were informed:

a. that the E.I.S.A. program investor funds were held in U.S. bank accounts;
b. that the FDIC insured each E.I.S.A. account up to $100,000,
c. that a Lloyd’s of London insurance policy and Subsequently an AIG

insurance policy covered each E.I.S.A. account;
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d that a Florida C.P.A. firm, Cohen & Siegel, issued an opinion concerning
the E.I.S.A. program on May 3, 1995.

19. Investors in the Transcon Investments, or some of them, were provided a
document to demonstrate that Lloyd’s of London insured E.I.S.A. accounts in U.S. financial
institutions under Lloyd’s Policy # 823/AM9 100780 with the “Assured” being Trans
Continental Airlines, Inc. Orlando, Florida, 32819 U.S.A.

20. F.S. § 517.021, entitled Definitions, provides at subsection (20) the following
definition of a security:

(20) “Security” includes any of the following:

(a)...
(f) An evidence of indebtedness.
(@) An investment contract.
21, The Transcon Investments were “securities” as defined by F.S. §§ 517.021 (20)(f)
and (q). '
22.  The Transcon Investments were not “federal covered securities” as defined by F.S.
§ 517.021(10).

23.  Upon information and belief, in connection with the sale of the Transcon
Investments, no persons were ever registered as an “issuer,” “dealer” or “associated person”
pursuant to the registration provisions of Chapter 517, Florida Statutes.

24. At all times material to this action, the Transcon Investments offered to Plaintiffs
were never registered as “securities” pursuant to the registration provisions of Chapter 517,
Florida Statutes.

25.  F.S. § 517.301 provides a cause of action for, among other things,
misrepresentations and omissions in connection with the rendering of investment advice.

26. Recommending the investment in the Transcon Investments constitutes the
rendering of investment advice.

27.  Pearlman and his co-conspirators obtained money from the Transcon Investors by
means of a scheme to defraud, and misrepresentations and omissions of material facts in
connection with the rendering of investment advice in violation of F.S. § 517.301 of the Florida

Securities Investor Protection Act, falsely misrepresented to the Plaintiffs material facts as set
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forth herein above.
28.  In connection with the transactions described above, Pearlman and his co-

conspirators also omitted to disclose material facts to the Transcon Investors in violation of F.S.
§ 517.301, Florida Securities and Investor Protection Act, as set forth herein above.

29.  Inconnection with the transactions described above, Pearlman and his co-
conspirators employed a scheme to defraud and engaged in business which operated as a fraud,
as previously set forth herein. Said conduct is in violation of F.S. § 517.301.

30. F.S. § 517.301, Florida Statutes, entitled Fraudulent transactions; falsification or
concealment of facts, provides at section (I)(a)1, 2, and 3, the following:

(1) It is unlawful and a violation of the provisions of this chapter for a person:

(a) In connection with the rendering of any investment advice or in connection
with the offer, sale, or purchase of any investment or security, including any
security exempted under the provisions of s. 517.051 and including any security
sold in a transaction exempted under the provisions of s. 517.061, directly or
indirectly:
1. To employ any device, scheme, or artifice to defraud;
2. To obtain money or property by means of any untrue statement of a
material fact necessary in order to make the statements made, in the light
of the circumstances under which they were made, not misleading; or
3. To engage in any transaction, practice, or course of business, which
operates or would operate as a fraud or deceit upon a person.

31.  Peariman and his co-conspirators violated the registration and anti-fraud
provisions of the Florida Securities and Investor Protection Act in selling unregistered securities
and engaging in fraudulent misrepresentations and omissions in connection with the sale of the
Transcon Investments.

32.  Inlate 2006, Pearlman’s Ponzi scheme began to unravel. Transcon was unable to
pay investors interest on their investments or cash people out of their Transcon Investments.

THE STATE OF FLORIDA TAKES ACTION

33. Finally, in December 27, 2006, OFR filed suit after years of investigating

Pearlman. In February 2007, the Florida regulators announced that Pearlman had indeed engaged
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in a massive fraud and a receiver was appointed by the Court to take possession of all of the
Transcon companies and assets. Later, Pearlman himself and all the Transcon companies filed
for bankruptcy, which bankruptcy proceeding is still pending and being jointly administered by a
single Trustee, Soneet Kapila.

34.  OFR sued Transcon to enjoin the continuing violation of the Florida Securities
and Investor Protection Act, Chapter 517, Florida Statutes, and the Florida Financial Institution
Code, Chapter 655, Florida Statutes.

35. On May 21, 2008, Pearlman was sentenced to 25 years in federal prison, after
pleading guilty to charges of conspiracy, money laundering, and making false statements during a
bankruptcy proceeding. U.S. District Judge G. Kendall Sharp gave Pearlman the chance to cut his
prison time, by offering to reduce the sentence by one month for every million dollars he helps
bankruptcy Trustee Kapila recover. Pearlman is currently in Federal prison serving his sentence.

JURISDICTIONAL ALLEGATIONS

36.  Jurisdiction is proper under 28 U.S.C. § 1332 (d). The matter in controversy
exceeds $5,000,000 and at least one of the Plaintiffs is a citizen of a State different from that of a
defendant.

37.  Pursuant to 28 U.S.C. § 1391(b), venue in this Court is appropriate. All
defendants are subject to personal jurisdiction in the Middle District of Florida, and a substantial
portion of the acts underlying the claims contained in this Complaint occurred in this District.

38.  Certain Plaintiffs listed in Appendix “A” are individual citizens of the state of
Florida. Other Plaintiffs are citizens of other states. All Plaintiffs invested IRA monies earned
through employment in the Pearlman Fraud through Fiserv and have lost approximately
$6,546,468.28 as a result of Fiserv’s conduct.

39.  Defendant Retirement Accounts, Inc. is the trade name for First Trust
Corporation, a Colorado corporation with a principal place of business in Denver, Colorado.

40.  Defendant Fiserv Trust Company is a chartered trust company, which, until
recently, had its principal place of business in Denver, Colorado, and was a citizen of the State of
Colorado. It was merged with TD AMERITRADE Trust Company, the latter becoming the
surviving corporation, on August 18, 2008. TD Ameritrade Trust Company is a Maine
Corporation with a principal place of business in Columbia, MD.
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41.  Fiserv, Inc. is a Wisconsin based public company which is a citizen of the State of
Wisconsin.

42.  DOE DEFENDANTS 1 - 25 are individuals or corporations who engaged in the
wrongful conduct herein and/or aided and abetted and assisted in the Pearlman Fraud.

43,  Certain individuals who were central to the Pearlman Fraud are not named in this
complaint. As described above, they include Louis J. Pearlman, who is currently in prison, and
Michael Crudele, who was recently sued by the bankruptcy Trustee and agreed to pay
approximately $1,000,000 in settlement to the Trustee. It is believed that further collection
efforts against Crudele would be fruitless. Any remaining Pearlman co-conspirators are not sued
because they are either under criminal investigation or their assets are being pursued by the

Trustee.
FISERV’S ROLE AND COMPLICITY IN THE PEARLMAN FRAUD

44.  IRA accounts are governed by the Internal Revenue Code and accompanying
Treasury Regulations. An important feature of an IRA is that legal title to the account is held by a
custodial trustee rather than directly by the IRA owner. This is because the financial planning
goal of an IRA is to defer the possession and use of income so that taxes are paid on the money
during retirement, when the owner is in a lower tax bracket than when employed.

45.  In exchange for administrative review fees, annual account fees, transaction fees
and lockbox fees paid by investors, and possibly other financial consideration not yet unearthed
by Plaintiffs’ investigation to date, paid to either Fiserv alone and/or its employees, Fiserv
undertook the responsibility of acting as a custodial trustee, holding legal title to IRA accounts on
a substantial number of the bilked victims of the Pearlman Fraud.

46.  Fiserv apparently operated under the iﬁcorrect assumption that if it attempted to
contractually disclaim any liability for the loss of an investment’s value, it could, with impunity,
collect various fees and charges from investors while willfully ignoring the clear signs of the

. Pearlman Fraud. Fiserv — which holds itself out as one of the nation’s premiere custodial
trustees — thereby allowed Pearlman to use it as an essential element of the fraud, to the extreme

detriment of Fiserv’s customers.
47.  Fiserv, in its previous iteration as First Trust Corporation d/b/a Retirement

Accounts, Inc., first began to act as IRA custodian for the Transcon Investments as early as 2002



08-01789-smb Doc 17710-1 Filed 06/20/18 Entered 06/20/18 19:17:18 Exhibit 1
Pg 40 of 77

if not before. Prior to that time, one of Pearlman’s own companies served as IRA custodian,
Adding legitimacy to what was in actually a colossal fraud, Pearlman enlisted RAI to serve as his
“IRA custodian of choice”, thereby allowing unsuspecting retirement account owners to be
further duped. Later, when Fiserv placed First Trust, RAI and two other affiliate companies
under one umbrella, Fiserv Trust Company became Pearlman’s “custodian of choice.” Potential
investors where informed by their individual sales representatives that, in order to invest
retirement funds in the Transcon Investments, they would have to open an account with
RAI/Fiserv.

48.  Upon information and belief, Fiserv accepted millions of dollars from investors
who sent retirement monies to Fiserv to purchase Transcon Investments, which monies Fiserv
remitted to Pearlman and his co-conspirators. Yet Fiserv already knew that it had facilitated
similar massive frauds in the past through defendant First Trust Corporation, initially through a
financial fraud perpetrated by an IRA custodian called Qualified Pensions, Inc. ("QPI"). When
QPI failed and a receiver took control of its custodial accounts, First Trust purchased many of
those accounts from the receiver and became the new, substitute custodian for those accounts. At
the time it became trustee for the QPI accounts, Fiserv was well-aware that QPI had been
notorious for its lax oversight of the investments it purchased for its IRA customers and had thus
become a magnet for unscrupulous investment sponsors selling illusory investments. According
to the Motion for Approval of Final Receiver’s Report filed in that case (styled, SEC v. Qualified
Pensions, Inc., United States District Court for the District of Columbia, 95-1746-LFO): "QPI
had attracted business by accepting virtually any customer-directed investment. QPI’s unusual
degree of tolerance for holding unconventional investments was apparently known to a number
of promoters of investments. As a result, many of QPI’s customers had fallen prey to promoters
of investment that ranged in quality from normal to dubious to fraudulent.”

49.  Following that fiasco, First Trust permitted the same atrocious behavior to occur
by acting as the IRA custodian of choice for another Ponzi perpetrator, this time by the notorious
Daniel Heath, another con-artist from California who, together with his co-conspirators,
perpetrated a fraudulent scheme that was the subject of an enforcement proceeding brought by
the Securities Exchange Commission, which scheme raised more than $187 million from over

1,800 victims, mostly senior citizens and the elderly. Heath was sentenced on September 26,
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2008 to 127 years and four months in state prison and he, together with his co-conspirators, was
ordered to pay a total of $117 million in restitution to the defrauded investors. Again, First Trust
was the custodian for the IRA accounts established for the purpose of permitting Heath to
encourage investors to place their hard-earned retirement funds in Heath investments. The Heath
investmenis occurred during the period 1995 to 2004, as detailed in a certain amended class
action complaint filed against First Trust Corporation in the United States District Court, Central
District of California in 2005 bearing case number 2:05-cv-03124-ABC-CT.

50.  The QPI and Heath frauds demonstrate Fiserv’s "unusual degree of tolerance for
holding unconventional investments" which was furthered with the Transcon Investments.
Indeed, continuing into 2005 and 2006, Fiserv was already aware of the history of the QPI fraud
and its own defalcations and complicity in the Heath disaster, but failed to rectify its own internal
practices and observe the warning signs with respect to the Pearlman Fraud which would have
resulted in the savings of millions of dollars of losses incurred by Fiserv IRA account holders
who were in no position to know that they were being victimized. Past history would naturally
suggest that Fiserv would have subjected Pearlman and the Transcon Investments to heightened
scrutiny in light of Fiserv’s experience with QPI and Heath, had it not been for Fiserv’s fixation
on profits.

51.  Simply put, Fiserv had ample opportunity to learned from its prior mistakes yet
appears to have “looked the other way” for profit, despite the completely mystifying nature of
the Transcon Investments as witnessed by Fiserv’s own inability to uniformly characterize the
Transcon Investments on its own customers’ statements. Apparently Fiserv believed that, as long
as its contracts contained exculpatory language purportedly insulating Fiserv from liability, it
could act with impunity.

52,  With Fiserv’s assistance, the Pearlman Fraud persisted until December 2006,
when the OFR filed its action in State Court Pearlman and his co-conspirators. Had Fiserv acted
responsibly and within its legal obligations, none of the Plaintiffs’ funds could possibly have
been invested in the Transcon Investments in light of the IRS requirements that IRA accounts be

placed in custodial accounts.
53.  Itis now abundantly clear to Plaintiffs that the simple goal of the Pearlman Fraud

was to take investors’ money, steal it or otherwise squander it, and use new investors’ money to
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make principal and interest payments to the existing investors lucky enough to redeem their
investments and/or to take interim payments in cash. Whﬂe the scheme was ongoing, however,
Fiserv was in a unique position to notice all of the many "red flags" that were raised — and to stop
the Pearlman Fraud. Instead, as set forth herein, Fiserv viewed Pearlman as its valued customer
and their real customers as mere nuisances.

54. Inlight of these and other numerous irregularities and breaches of the terms and
conditions of the various investments, Fiserv had knowledge of the Pearlman Fraud and ample
basis to put it to an end. Indeed, faced with numerous detailed customer complaints, Fiserv had
an obligation to stop the Pearlman Fraud before other senior citizens were victimized. However,
Fiserv did exactly the opposite; Fiserv actively assisted Pearlman’s fraudulent scheme. Fiserv
failed to conduct even the most basic administrative review before purchasing the Transcon
Investments with customer funds, failed to enforce the rights of its customers, and failed to
respond to customer complaints.

55.  Examples of Fiserv’ complicity with or knowledge or reason to suspect the
Pearlman Fraud include: )

Failure to conduct a sufficient administrative review of the Transcon Investments
to ascertain problems inherent on their face:

Continuing to report Transcon Investments at values provided by Pearlman when
the investments were completely valueless;

Failing to require Pearlman to provide documentation as to the nature of the
Trancon Investments so that Fiserv could verify the nature of the investments
themselves;

Treating Pearlman as its customer — rather than the investors for whom Fiserv
served as trustee handling hard-earned monies saved in IRAs, and who paid
Fiserv’s various fees;

Rather than serving the interests of its elderly clientele, as demonstrated above,
Fiserv was more concerned with perpetuating the Pearlman Fraud;

Customers who contacted Fiserv requesting documentation regarding their
investments went unanswered.

Customer requests for distributions from their Transcon Investments resulted in
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significant delays without explanation by Fiserv.

Representatives of Fiserv, designated as “Team H” and identified as the
appropriate personnel assigned to address customer requests concerning the
Transcon Investments, voiced frustration about continuing difficulties with
Pearlman and Transcon regarding customer requests for distributions and the
proper crediting and calculation of “interest” which the customers understood they
had earned on their investments V

Problems with normal systematic distributions expected by Fiserv customers
occurred with such regularity that Fiserv customers became familiar with the
names of the Fiserv employees with whom they regularly communicated,
including Barb Star, Melanie Cash, Maggie Martinez and Deb Yarborough.
Fiserv account statements listing the Transcon Investments alternatively, within
the same account, as mutual funds, assets, shares, non standard assets and
brokerage accounts.

56.  From the very outset of Fiserv’s initial dealings with Pearlman, and continuing
throughout the relationship, Fiserv regularly failed to require Pearlman to provide appropriate
documentation of the various Transcon Investments or even to inquire as to whether there were
any offering documents which would be required in the event the Transcon Investments were
claimed to be exempt from registration. In fact, Fiserv substantially assisted Pearlman, and
repeatedly breached the duties it owed to its own customers, by failing to review any Transcon
Investment materials, by failing to administer and enforce the terms of the Transcon Investments
and by failing to follow its own internal procedures regarding the determination as to whether the
Transon Investments were eligible to be placed in IRA custodial accounts.

57.  Fiserv required its customers (or their Financial Representatives) to sign a number
of documents, each of which set forth Fiserv’s policy that it would review offering materials for
unregistered or private investments such as those offered by Pearlman. While there were slight
variations in the language from document to document and over the years, Fiserv maintained a
policy to have the offering materials, private placement memorandum or prospectus for each
investment on file and to review this documentation to determine its "administrative feasibility."

58.  For example, forms used by RAI, as early as January 2002 and possibly before
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that time, stated: "Private offerings must meet certain administrative requirements before they
can be held in an RAI retirement plan. Any such requirement or information must be provided
by the investment sponsor (presumably Pearlman). RAI does not conduct due diligence and does
not review or retain investment related information. Any required subscription or enrollment
documents must be provided by the Account Owner along with an “Investment Authorization”
form signed by the Account Owner or the Account Owner’s designated agent.”

59.  The same form stated that “Debt instruments require an independent third party
servicing agent (not RAI).”

60.  The same form stated that “The following investments may not be permitted
within RAI's IRA plans . . . Private debt instrument without a Trust Indenture or Servicing
Agreement.” (Emphasis supplied)

61. IRA forms used by RAI during this period described RAI’s “Operationally
Compatible Investment Policy as follows: “ Basic guidelines for this policy are set by the IRS;
other investment restrictions are set by RAI for administrative purposes. We reserve the right pot
to honor an Account Owner’s investment authorization if adequate information has not been
provided or is RAI cannot meet special administrative requirements of the investment.”
(Emphasis in original)

62.  Fiserv represented to its customers that it would comply with IRS regulations, and
that further restrictions on the acceptance of certain investments could be imposed as a part of
Fiserv’s own additional policies.

63.  With respect to the various investments involved in the Pearlman Fraud, Fiserv
breached its contractual obligation to determine if the Transcon Investments complied with its
own internal administrative requirements and IRS regulations. Upon information and belief,
Fiserv either failed to determine the nature of the Transcon Invesments, or, alternatively, knew
that the Transcon Investments were fraudylent and illusory and failed, for reasons only known to
Fiserv, to alert its customers and the authqrities.

64. By investing its customers’]IRA funds in Transcon Investments without
conducting a review of the investments offering materials and without otherwise conducting an
investigation of the investment as the duty is described in the Subscription Agreement — which
Fiserv signed on behalf of its customers ~Fiserv breached the contractual and fiduciary duties it
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owed to its customers and substantially assisted the Pearlman Fraud.

65.  As the trustee of Plaintiffs’ IRAs, purchasing investments on behalf of its
customers, Fiserv was the legal owner of the Transcon Investments and was contractually and
legally obligated to take custody of the promissory notes, bonds, or other form of physical
documentation representing the Transcon Investments. The IRA Plan and Trust Agreements and
the Roth IRA Plan and Trust Agreements used during Fiserv’s course of dealing with Pearlman
stated that among its other powers or duties, Fiserv "shall have the power or duty: To hold any
securities or other property in the Trust in the name of the Trustee or its nominee, or in another
form as it may deem best, with or without disclosing the trustee relationship."

66.  Fiserv’s crucial failure to investigate the existence of any offering materials and
any other documentation representing the Transcon Investments prevented Fiserv from
ascertaining the nature or structure of the Transcon Investments and preciuded any possibility of
Fiserv fulfilling its duties as trustee to enforce the terms of the investments on behalf of its
customers.

67.  Fiserv substantially assisted the Pearlman Fraud by allowing Pearlman to
characterize the investments in whatever manner was most convenient or beneficial for
Pearlman, rather than taking custody of the offering materials, promissory notes, or other
investment documents to ensure that the Transcon Investments were structured and serviced
properly. Fiserv’s assistance to Pearlman in this regard extended the life of the Porzi scheme
causing detriment to Plaintiffs.

68.  As trustee, purchasing the Transcon Investments for the benefit of its customers,
Fiserv had the duty to observe the terms of the Transcon Investments. Pearlman’s repeated
breaches of the terms of the Transcon Investments, in the form of delayed interest payments and
failure to pay distributions as requested and required by the terms of the Transcon Investments
further suggest Fiserv’s knowledge of Pearlman Fraud. Fiserv also substantially assisted the
Pearlman Fraud by concealing Pearlman’s| breaches of the terms of the Transcon Investments,
however, when Fiserv:

allowed Pearlman to make late interest payments;
failed to enforce default pr?visions by failing to call the Transcon Investments

when interest was not paid when due or within the time period to cure;
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failed to seek instructions or approval from the beneficial owners — the Pearlman
Fraud investors — to waive the terms any Pearlman default

Fiserv essentially treated Pearlman as its customer, by failing to call investors’
attention to Pearlman’s inability to make required payments, which extended the
length of, and substantially assisted the Pearlman Fraud to the severe detriment of
Plaintiffs.

Fiserv also failed to observe maturity dates on many investments, thereby
extending the life of and substantially assisting the Pearlman Fraud.

Fiserv also substantially assisted the Pearlman Fraud by continuing to report the
values of the investments at par — or whatever value Pearlman provided — at times
when the Transcon Investments were in default because Pearlman was failing to
make interest payments. Again, Fiserv had knowledge of and substantially
assisted the Pearlman Fraud by preventing Pearlman Fraud investors from
learning of the fraud, thus extending the life of the Pearlman Fraud, and causing
harm to Plaintiffs.

Fiserv knew that Pearlman was mismanaging investors’ money because Fiserv
received repeated detailed complaints in the form of phone calls and letters from
its customers regarding their Transcon Investments. Fiserv, however, was utterly
unresponsive in the face of persistent attempts by its own customers who were '
invested in the Pearlman Fraud even to obtain information regarding their
investments.

Fiserv also ignored and/or cynically dismissed the alarming concerns repeatedly
raised by those customers invested in the Pearlman Fraud, including concerns
over Pearlman’s defensive aversion to providing any information regarding the
investments and the recurring inability of Pearlman Fraud investors to recover
their principal upon demand. Plaintiffs believe that Fiserv’s refusal to cooperate
with or respond to its customers’ repeated requests and concerns regarding their
Transcon Investments substantially assisted the Pearlman Fraud by masking
deeply-rooted problems with the investments and delaying the revelation of the

fraud to the great number of investors, thus causing severe detriment to Plaintiffs.
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Fiserv was put on notice of Pearlman’s dubious activities at least as early as 2002.
Customers began to inform Fiserv of Pearlman’s failure to pay principal upon
demand, yet Fiserv continued to invest its customers’ IRAs in the Pearlman Fraud
without pause to inquire into the legitimacy of the Transcon Investments. Fiserv
also substantially assisted the Pearlman Fraud by continuing to issue account
statements with valuations as reported by Pearlman — thus providing investors
with a false sense of assurance in the performance of their investments — even
with the knowledge that the investments were not only illiquid private
investments, but as alleged more fully herein, Fiserv knew or had more than
ample reason to believe that the Transcon Investments were essentially valueless.
Fiserv also received — and dismissed — numerous phone complaints from other
Pearlman Fraud investors with concerns about their Transcon Investments and
errors in account statements. Fiserv often directed its customers that they had to
contact Pearlman directly regarding such information. However, when customers

complained to Pearlman about errors in Fiserv’s account statements, they were

directed to telephone Fiserv.

Fiserv’s knowledge of Pearlman’s fraudulent activities due to the number and
significance of customer complaints regarding their Transcon Investments, and
Pearlman’s failure or refusal to pay principal on demand. Fiserv breached its
duties to its customers and substantially assisted the Pearlman Fraud by ignoring
substantial customer cémplaints, and by continuing to purchase and value the
Transcon Investments at par when Fiserv knew that the investments were not only
illiquid, but essentially valueless as Pearlman refused to pay back investors’
principal.

Fiserv knowledge of the problems associated with Pearlman and the Transcon
Investments is exemplified by customers’ attempts to liquidate, completely or
partially their investments or obtain current dividends/interest:

Fiserv’s unwillingness to provide investors with information regarding their
Transcon Investments can only be explained in terms of Fiserv breaching its
fiduciary and contractual duties to its customers and its role in assisting the
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Pearlman Fraud. As the nation’s "largest trustee of self-directed individual and
business plans" and "a wholly-owned subsidiary of Fiserv, Inc., one of the largest
suppliers of information technology services to banks worldwide," Fiserv boasts
of having a sophisticated system for filing and tracking of information and
documentation as basic as the notes, subscription agreements, and offering
materials such as PPMs or prospectuses for the Transcon Investments that Fiserv
purchased on behalf of its customers. Either Fiserv did not have the documents
they were required to keep as custodian and trustee of these IRAs because they
never required Pearlman to provide such documents, or Fiserv lied to its
customers about not having the requested documentation because Fiserv simply
did not want to produce the documents, as doing so would have risked the
revelation and unraveling of the Pearlman Fraud. Regardless of Fiserv’s reason for
ﬁot providing its customers with information regarding their Transcon
Investments, the failure to provide such information substantially assisted the
Pearlman Fraud by concealing the innate problems with the investments and
delaying the revelation of the fraud.

The IRS requires that IRA owners withdraw at least a minimum amount, known

as a Required Minimum Distribution ("RMD"), from their retirement accounts annually, starting
the year an investor turns age 70%z. Thus, the RMD requirement demands tha§ retirement assets
have a certain degree of liquidity. While RMDs may vary based on the ages of the investor and
beneficiary, as well as the rate of return earned on the investment, RMD amounts on most
retirement accounts are usually less than 1/20 of the principal in the retirement account. Fiserv

knew that the Transcon Investments were completely illiquid and that Pearlman was breaching

his duties to investors and mismanaging their investments because the Pearlman Fraud

investment accounts frequently failed to maintain enough cash to pay even the investors’

relatively small RMDs when such distributions came due. Additionally, while the RMDs were

not objectively large, because investors’ account values were inflated, so were the RMD amounts

— subjecting customers to greater penalties upon a failure to take the distribution.

70.

By allowing Pearlman to continually fail to make timely interest payments on the

Transcon Investments, such that Pearlman Fraud investors were repeatedly unable to satisfy
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RMDs, Fiserv breached its fiduciary and contractual duties to its customers and subjected its

customers to severe IRS penalties — 50% of the amount that tax records indicate should have

been distributed but was not distributed — and aided and abetted the Pearlman Fraud:
By continuing to issue account statements with par values as reported by Pearlman
— at times when Fiserv knew that the investments were essentially valueless
because of the repeated problems with illiquidity, Pearlman’s repeated failure to
pay principal on demand, and the insufficiency of the accounts to make
customers’ RMDs — Fiserv delayed revelation of the Pearlman Fraud and
breached its fiduciary and contractual duties to its customers by subjecting them to
even more severe IRS penalties. If Fiserv had adjusted the values it reported for
the Transcon Investments as it became aware that the values were, indeed, less
than that reported by Pearlman, the RMDs for Pearlman Fraud investors would
have been lower, lessening the likelihood of the customers’ violation of RMD
rules.
By continuing to invest 100% of many of its customers’ IRAs into the Pearlman
Fraud at a time when Fiserv knew the investments were illiquid and essentially
valueless, Fiserv breached its duties as trustee of these accounts and substantially
assisted the Pearlman Fraud by ensuring the continued influx of money necessary
to sustain the Ponzi scheme.
Indeed, whereas one of Fiserv’s primary responsibilities to IRA account holders
was with respect to compliance with the IRC and IRS rules, the repeated number
of times Fiserv was forced to issue notices that its Pearlman Fraud customers had
insufficient liquid funds to take RMDs must have raised a "red flag" that there
were problems with the Pearlman investments.
Despite years of repeated customer complaints and the consistent inability of
Pearlman Fraud investment accounts to be able to make investors’ RMDs, Fiserv
admitiedly did absolutely nothing in response to the serious concerns and
problems plaguing the Transcon Investments.
Fiserv aided and abetted the Pearlman Fraud by failing to make a full and fair

disclosure of the information that it in fact knew regarding the Transcon
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Investments — including that Fiserv knew that Pearlman was selling securities in
violation of Florida law, that Fiserv knew that the values of the investments were
significantly less than Fiserv reported on account statements, that Fiserv knew that
the Transcon Investments were unregistered securities being sold by unlicensed
salesmen and that Fiserv knew that the liquidity problems with the Transcon
Investments had persisted for years.

Fiserv’s February 22, 2007 letter to Pearlman Fraud investors reported that Fiserv
had learned of the OFR complaint and the appointment by the Court of a Receiver
of the Transcon assets. The letter further stated that "Due to the situation, we are
unable to determine if the last reported value for your investment is accurate,”
suggesting that, in the past, Fiserv believed that its prior reports of valuations
were accurate.

Fiserv also explained to the investors that "For clients needing to take a Required
Minimum Distribution from their IRA based on their 2008 year-end account
values, we will work to ensure that the updated account value is provided to the
IRS on Form 5498.”

Fiserv set up a toll-free telephone number for Pearlman Fraud investors to speak
to a Client Relations Department, Team A.

Fiserv failed to properly report the interest or dividends on the quarterly statement
when payments were due indicating that Fiserv apparently did not receive any
interest payments or dividend reinvestment documentation from Pearlman during
those periods. Fiserv’s failure to alert its customers to Pearlman’s defaults, and
then to correctly reflect on a future quarter’s statement that the amounts already
had been reinvested, is not only a breach of both Fiserv’s fiduciary and contractual
duties to its customers, it substantially assisted and perpetuated the Pearlman
Fraud by covering for Pearlman’s breaches and late payments.

Fiserv substantially assisted the Pearlman Fraud by failing to require timely
interest payments and/or dividend reinvestments, allowing such dividend
reinvestments to be done without requiring additional investment paperwork,

failing to notify its customers of Pearlman’s breaches of duty, and then further
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covering for Pearlman’s breaches by reporting the transactions on its customers’
account statements improperly. Thus, Fiserv not only failed to require Pearlman to
comply with the terms of the Transcon Investments, but also disguised Pearlman’s
breaches of duty to the investors, helping to extend the life of the Pearlman Fraud
to the severe detriment of Plaintiffs.

During the time that Fiserv acted as the exclusive custodial trustee for the
Transcon Investments, there were abundant signs that Fiserv was aware of the
Pearlman Fraud. Fiserv knew that the Transcon Investments were worth
substantially less than their reported value (or even valueless) much earlier than
December 2006 when OFR filed its action in Florida State Court.

In addition to the numerous Fiserv customers who contacted Fiserv regarding
difficulties with the Pearlman Fraud beyond mere record-keeping, including the
refusal of Pearlman to provide investment documents, the refusal of Pearlman to
allow the redemption of investments for cash, and the fact that customers’
accounts who were invested in the Pearlman Fraud often contained insufficient
funds to allow the investor to take the RMD required by the IRS, numerous other
red flags existed. These signs included that: the “Designated Representatives”
selected by Fiserv’s customers were not NASD- licensed financial representatives
or affiliated with registered broker-dealers and the Transcon Investments were not
registered offerings; that there were no investment documents such as private
placement offering memoranda which would be required for any Regulation D
exempt private placement, and that the investment advisors and the investment
issuer created a conflict which disqualified the Transcon Investments from
favorable tax treatment under IRS Code §4975, regarding prohibited transactions
through related parties.

Although the fact should have been easily detected had Fiserv done an appropriate
administrative review of the Transcon Investments, Fiserv failed to discern
whether Pearlman, or any of the Pearlman co-conspirators involved with selling
the Transcon Investments, including the “Designated Representatives™ selected by
the Plaintiffs, was a registered broker-dealer or affiliated with a registered broker-

-20-



08-01789-smb Doc 17710-1 Filed 06/20/18 Entered 06/20/18 19:17:18 Exhibit 1
Pg 52 of 77

dealer as required by state and federal securities laws.

Fiserv also failed to inquire into whether Pearlman or any of the Pearlman co-
conspirators involved with selling the Transcon Investments, including the
“Designated Representatives” selected by the Plaintiffs, was a NASD-licensed
financial representative or investment sponsor, Furthermore, Fiserv should have
made the inquiry as soon as it became clear that Pearlman was, in fact, acting as a
broker-dealer conducting a public securities offering to investors other than family
and friends — and that the Transcon Investments could not possibly fall within the
narrow private issuer exemption.

Had Fiserv, as the custodial trustee executing these transactions for the benefit of
the individual investors, inquired into Pearlman’s status as a unregistered broker-
dealer, as required by Fiserv’s role as a fiduciary and by industry practice, Fiserv
would have discovered that Pearlman was not registered and that the Transcon
Investments were not eligible for a private placement exemption under federal or
state law. .

As trustee of its customers’ IRAs, Fiserv had a duty to refrain from participating
in any prohibited transactions under Internal Revenue Code Section 4975. The
IRA Plan and Trust Agreement required that "[N]either the Trustee nor any other
party may engage, either directly or indirectly, in a prohibited transaction with
respect to the Participant’s IRA, as defined in IRS Code Section 4975.”

For example, while interest payments generally should be made on the same day
of the week each month, the timing of interest payments and/or dividend re-
investments paid to investors in the same Pearlman Fraud investment were
inconsistent and sometimes never even made at all for periods of months; while
the interest rate received by owners of the same investment generally should be
the same, the interest rate provided by most of the Transcon Investments varied
widely — such that the amount of interest paid to investors within the same
investment was often inconsistent. Also during many quarters, investors received
payments in random amounts not calculated according to a given interest rate, or

did not receive any interest payments or dividend reinvestment at all;the Peariman
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Fraud investors often received a "dividend reinvestment" rather than cash interest
payments — a classic sign of a Ponzi scheme is to avoid paying out any cash — and
the form of payment, whether dividend reinvestment or cash interest changed
frequently and often differed among investors who owned the same Pearlman
investment at the same time; while the maturity date of all investments purchased
by investors in the same offering should usually be the same, the Pearlman Fraud
had many different maturity dates for different owners who owned the same
investment; while industry convention is to pay interest on debt instruments every
six or twelve months, the Transcon Investments provided for monthly interest
payments at relatively high rates of return;

Fiserv’s own contracts indicate that, as the custodian or trustee of plaintiffs’
Individual Retirement Accounts (IRAs), Fiserv is subject to the mandates of
Internal Revenue Code § 408, and the corresponding Treasury Regulations, Those
regulations require Fiserv to "act within accepted rules of fiduciary conduct" and
“assure the uninterrupted performance of its fiduciary duties."

When selling the Transcon Investments to investors with retirement accounts,
Pearlman’s co-conspirators used contract forms provided to them by Fiserv.
Furthermore, the overwhelming majority of victims who used IRA money to
invest in the Pearlman Fraud used Fiserv as their custodial trustee. Fiserv was
aware of this virtually exclusive relationship, and Fiserv employees, maintained
close relations with Pearlman and some of the other Pearlman co-conspirators in
order to maintain that relationship, and often treated Pearlman as its customer
rather than the elderly investors for whom Fiserv served as the IRA trustee.

Fiserv helped to further the Pearlman Fraud by lending credibility to Pearlman’s
scheme. While touting its "independence" to investors, Fiserv used its services to
enable Pearlman’s Ponzi scheme, and at the same time collecting large amounts of

fees.
Fiserv is subject to the regulations promulgated by the FDIC, which requires
institutions that manage accounts in trust to maintain record keeping systems that

"provide a detailed picture of all funds and other assets under the control of the
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fiduciary from the account’s inception to its closing, Procedures must be
developed to process work in a uniform and orderly manner and a practical system
of checks and balances must be developed to ensure the integrity of the work
performed."

As a custodial trustee of self-directed retirement accounts, Fiserv is also governed
by the FDIC’s Interagency Statement on Retail Sales of Nondeposit Investment
Products, which, among other duties, requires institutions such as Fiserv to:
conduct an appropriate review of any third party with whom the institution
engages in a transaction when that third party is involved in recommending certain
non-deposit investment products ~ such as the Transcon Investments at the heart
of this case; disclose the existence of any material relationship between the
institution and an investment company whose shares are sold by the institution; to
train personnel who are involved in the selling of non-deposit investment products
to "impart a thorough knowledge of the products involved, of applicable legal
restrictions, and of customer protection requirements..."; to have in place
compliance policies and procedures to "ensure that non-deposit investment
product sales activities are in compliance with applicable laws and regulations...
Compliance procedures should identify any potential conflicts of interest... [and]
should also provide for a system to monitor customer complaints and their

resolution."”

COUNT1I
BREACH OF FIDUCIARY DUTY

71.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as
though fully set forth herein.

72.  Fiserv’s contracts indicate that as the custodian or trustee of the Plaintiffs’ IRA’s,
Fiserv is subject to the mandates of Internal Revenue Code §408, and the corresponding Treasury
Regulations. Those rules require Fiserv to "act within accepted rules of fiduciary conduct" and
"assure the uninterrupted performance of its fiduciary duties."

73.  As Trustee of Plaintiffs’ IRA custodial accounts, Fiserv owed Plaintiffs and the

23—



08-01789-smb Doc 17710-1 Filed 06/20/18 Entered 06/20/18 19:17:18 Exhibit 1
Pg 55 of 77

Plaintiffs a fiduciary duty.

74.  Also as described above, Fiserv substantially assisted the Pearlman Fraud and thus
breached its fiduciary duties owed to the Plaintiffs.

75.  Plaintiffs have suffered substantial financial injury as a result of Fiserv’s conduct,
as alleged herein. ‘

76.  Fiserv engaged in the above-described acts while Fiserv had a fiduciary
relationship with Plaintiffs. Whereas Fiserv was a custodian and/or trustee of Plaintiffs’ accounts,
Fiserv owed a duty of loyalty, a duty to exercise reasonable care and skill, and a duty to deal with
them fairly and impartially. Fiserv’s conduct constitutes a breach of Fiserv’s fiduciary duties. The
result of these breaches was, inter alia, to convince the Plaintiffs that their money was safe, that
the periodic statements of value issued by Fiserv accurately reflected the actual values of their
accounts, and the Transcon Investments were legitimate. Such reliance was reasonable and
resulted in massive damage to the Plaintiff.

‘ WHEREFORE, Plaintiffs demand judgment for damages, interest, prejudgment interest,
attorneys’ fees and costs, and for such other and further relief that this Court deems appropriate.

COUNT 11
AIDING AND ABETTING BREACH OF FIDUCIARY DUTY

77.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as
though fully set forth herein.

78.  Pearlman and his co-conspirators, having rendered investment advice to the
Plaintiffs, were themselves fiduciaries owing a fiduciary duty of care to the Plaintiffs.

79.  Fiserv had knowledge of the Pearlman Fraud, or at least some of the elements of
the Pearlman Fraud and rendered substantial assistance to Pearlman and his co-conspirators in

their fraudulent conduct.
80.  Asaresult of Fiservs’ aiding and abetting the Pearlman Fraud and Pearlman’s

breaches of fiduciary duties, the Pearlman Fraud was allowed to grow and flourish, causing
Plaintiffs to suffer damages, with interest thereon, in an amount to be determined at trial.
WHEREFORE, Plaintiffs demand judgment for damages, interest, prejudgment interest,
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attorneys’ fees and costs, and for such other and further relief that this Court deems appropriate.

COUNT I
AIDING AND ABETTING COMMON LAW FRAUD
81.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as

though fully set forth herein.
82.  Fiserv had knowledge of the Pearlman Fraud, or at least some of the elements of

the Pearlman Fraud and rendered substantial assistance to Pearlman and his co-conspirators in
their fraudulent conduct.

83.  Asaresult of Fiserv’s aiding and abetting Pearlman and his co-conspirators, the
Pearlman Fraud was allowed to flourish, and Plaintiffs suffered damages, with interest thereon,
in an amount to be determined at trial.

84,  Plaintiffs have suffered substantial financial injury as a result of Fiserv’s conduct,
as alleged herein.

WHEREFORE, Plaintiffs demand judgment for damages, interest, prejudgment interest,
attorneys’ fees and costs, and for such other and further relief that this Court deems appropriate.

COUNT IV
NEGLIGENCE

85. Plaintiffs incorporate by reference the preceding paragraphs, as if fully set forth
herein. ‘

86.  Fiserv had during the relevant period a duty to use due care and protect plaintiffs
from injury, which included, among other things, a duty to verify, ensure, and adequately
investigate the truthfulness and accuracy of the statements they made, as well as to refrain from
disseminating false and misleading statements.

87.  Fiserv violated FDIC regulations by failing to maintain record keeping systems
that "provide a detailed picture of all funds and other assets under the control of the fiduciary

from the account’s inception to its closing" and by failing to establish procedures "to process

—25~
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work in a uniform and orderly manner and a practical system of checks and balances must be
developed to ensure the integrity of the work performed."

88.  Fiserv further violated FDIC-imposed obligations by failing to conduct an
appropriate review of Pearlman, as the third party; by failing to disclose the existence , if any, of
a relationship between Pearlman and Fiserv, by failing to train personnel who are involved in
transactions concerning Pearlman investment products to "impart a thorough knowledge of the
products involved, of applicable legal restrictions, and of customer protection requirements...";
by failing to have in place compliance policies and procedures to "ensure that non-deposit
investment product sales activities are in compliance with applicable laws and regulations;" and
by failing to establish compliance procedures to identify "potential conflicts of interest... [and] to
monitor customer complaints and their resolution.”

89, Fiserv breached the duty of care owed to its customers, the Plaintiffs, as described
above.

90.  Fiserv’s breaches of duty were the proximate cause plaintiffs® injuries, in that each
of Fiserv’s breaches were a substantial factor in bringing about the injuries suffered by the
Plaintiffs. As a result of Fiserv’s negligent conduct, the Plaintiffs were damaged. The Plaintiffs
reasonably and foreseeably relied on what turned out to be false information concerning the
investments they made in the Pearlman Fraud and have been damaged as a result, and are entitled
to recover all actionable damages, including general, consequential, incidental and special
damages, lost profits, lost opportunities and other damages.

91. Fiserv’s actions were malicious, fraudulent, oppressive, and intended to injure the
Plaintiffs, rendering Fiserv liable for punitive damages.

WHEREFORE, Plaintiffs demand judgment for damages, interest, prejudgment interest,
attorneys’ fees and costs, and for such other and further relief that this Court deems appropriate.

COUNT V
BREACH OF CONTRACT
92.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as

though fully set forth herein.

-26—
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93. As set forth above, Fiserv, as custodial trustee, obligated itself to certain
contractual duties, inter alia: to timely and accurately report customers’ holdings and the accurate
value thereof to both customers and the IRS; to ensure that only qualified investments meeting
IRS and IRC standards be placed into Plaintiffs’ Fiserv IRA accounts; to enforce the rights and
remedies available to holders of Transcon Investments; and not to commingle funds from
multiple accounts held by customers. As alleged above,

94,  Fiserv breached one or more of these duties in its dealings with respect to
Transcon Investments. Plaintiffs have suffered substantial financial injury as a direct,
foreseeable and proximate result of Fiserv’s contractual breaches, as alleged herein. In addition
to the general damages flowing directly from these breaches, the Plaintiffs are entitled to recover
consequential, incidental and special damages, lost profits, lost opportunities and other economic
damages.

WHEREFORE, Plaintiffs demand judgment for damages, interest, prejudgment interest,
attorneys’ fees and costs, and for such other and further relief that this Court deems appropriate.

COUNT VI

VIOLATION OF THE FLORIDA SECURITIES
AND INVESTOR PROTECTION ACT

95.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as

though fully set forth herein.
~ 96.  The Transcon Investments involved a commitment of money.

97.  The Transcon Investments involved a common enterprise.

98.  The Transcon Investments involved an expectation of profit solely through the
efforts of another.

99.  The Transcon Investments constituted investment contracts.

100. The Transcon Investments involved the offer, sale or purchase of a security.

101. The Transcon Investments were sold to the Plaintiffs in violation of F.S. §§
517.12(1); 517.301(1 )(a) 1 and 517.07(1).

102. In connection with the establishment of the IRA custodial account between Fiserv

~27-
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and the Plaintiffs, Fiserv acted as agent for Pearlman within the meaning of F.S. §§ 527.211(1)
and (2), which provides the following remedy in the event of a violation of the anti-fraud or
registration requirements of the Florida Securities and Investor Protection Act:

Each person making the sale and every director, officer, partner, or agent of
or for the seller, if the director, officer, partner, or agent has personally
participated or aided in making the sale, is jointly and severally liable to the
purchaser in an action for rescission, if the purchaser still owns the security,
or for damages, if the purchaser has sold the security.

103.  Fiserv acted as agent for Pearlman and his co-conspirators by providing access to
IRA custodial services to victims of the Pearlman Fraud, upon information and belief, by
receiving financial compensation or consideration for agreeing to act as the “IRA custodian of
choice” for victims of the Pearlman Fraud, by treating Pearlman and his co-conspirators as its
customers, as opposed to the account holders victimized by the Pearlman Fraud, by allowing the
Pearlman Fraud to be perpetuated despite numerous and all-too-obvious red flags that had all the
earmarks of a classic Ponzi scheme.

104.  To victims of the Pearlman Fraud who established Fiserv IRA custodial accounts,
Fiserv was an agent of Pearlman and his co-conspirators since they were told that, if they wanted
to invest their retirement funds in the Transcon Investments, they had no choice but to open

Fiserv accounts, representations on which they relied in their decisions to open Fiserv accounts
and invest in the Transcon Investments.

105. By reason of the foregoing, Fiserv violated F.S. §§ 517.12(1); 517.301(1 )(a) 1
and 517.07(1), and each Plaintiff is entitled to damages and/or rescission from Fiserv.

WHEREFORE, Plaintiffs demand judgment for rescission, damages, interest,
prejudgment interest, attorneys’ fees and costs, and for such other and further relief that this

Court deems appropriate.

COUNT vVII

AIDING AND ABETTING VIOLATION OF THE FLORIDA SECURITIES
AND INVESTOR PROTECTION ACT

86.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as

28—
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though fully set forth herein.

. 106. Fiserv aided and abetted Pearlman and his co-conspirators, acting in concert with
various sales agents at their control, and in connection with the offer and sale of an investment or
security as represented by the Transcon Investments by providing substantial assistance to
Pearlman and his co-conspirators who employed various devices, schemes, or artifices to defraud
Plaintiffs in connection with their purchase of the Transcon Investments through custodial
accounts maintained with Fiserv.

107. Fiserv aided and abetted Pearlman and his co-conspirators, acting in concert with
various sales agents at their control, in connection with the offer and sale of an investment or
security as represented by the Transcon Investments by providing substantial assistance to
Pearlman and is co-conspirators who directly or indirectly obtained money or property, often
monies directed through Plaintiffs’ Fiserv custodial accounts, by means of an untrue statement of
a material fact or by an, omission to state a material fact necessary in order to make the
statements made, in the light of the circumstances under which they were made, not misleading.

108. Fiserv aided and abetted Pearlman and his co-conspirators, acting in concert with
various sales agents at their control, in connection with the offer and sale of the Transcon
Investments by providing substantial assistance to Pearlman and his co-conspirators who
obtained money or property through the offer and sale of unregistered securities within the state
of Florida.

109. Fiserv aided and abetted Pearlman and his co-conspirators, acting in concert with
various sales agents at their control, in connection with the offer and sale of the Transcon
Investments by providing substantial assistance to Pearlman and his co-conspirators who
obtained money or property through the offer and sale of unregistered securities within the state
of Florida although none of the parties were registered as securities salesmen with the State of
Florida.

110. Pursuant to F.S. § 517.211(2), remedies available in cases of unlawful sale,

Plaintiffs are entitled to damages and/or rescission from Fiserv.
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'WHEREFORE, Plaintiffs demand judgment for rescission, damages, interest,
prejudgmnent interest, attorneys’ fees and costs, and for such other and further relief that this

Cowrt deems appropriate.

Dated: Decembera_lj 2008

J Pearl
FBN: 0255297
Pearl Malamey Smxth, PC
649 5™ Ave. South
Naples, FL 34102
Tel. 239-659-1005
Fax 239-659-1007

robert@investorattorneys.com

F. Lowy, Esg.
N: 0081434
Lowy Law Firm, L.

3907 Henderson Blvd., Suite 200
Tampe, FL 33629-5761

Tel: 813-2838-9525

Fax: 813-282-0384

Email: jameslowy@LowyLawFinn.com

- -30-
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Appendix A
NAME TOTAL
Alkow, Beverly (IRA) $612,154.45
Andrews, Fred (IRA) $123,877.79
Arkin, Deborah (EPP) $19,515.94
Arkin, Steven (IRA) $119,432.93
Barrett, Joanne (Rollover) $63,614.39
Bernstein, Joan (IRA) $185,725.37
Bernstein, Maurice (IRA) $105,087.99
Boenig, Jeffrey (IRA) $34,309.65
Chitester, Lester (IRA) $51,375.07
Chitester, Mary (IRA) $143,207.93
DeWalt, David Allen (Rollover IRA) $169,047.47
DeWalt, David Allen (Pension Plan) $19,945.30
Dexter, Lynn (IRA) $24,916.89
Dynasty Construction 401K (FISERV statement shows: $854,573.23;
Indivdual accts total: $913,044.97 $913,044.97
Barrett, John, (Dynasty) As Trustee
Hirschmann, France (Emp. Pension Pian) $3,500.00
Hirschmann, France (IRA) $12,933.46
Hirschmann, Kenneth (IRA) $339,356.49
Jonas, Barry ( IRA) $284,966.89
Kesinger, Margie (IRA) $74,298.06
Kesinger, Margie (Rollover) $4,726.43
Miller, Wayne A. (Rollover) $34,039.33
Monks, Rosalie (IRA) $78,852.76
Nevler, Leda (IRA) $36,178.60
Paaso, Theodora (Rollover) $27,882.91
Parr, Stephen (Simple) $107,191.01
Pashayan, Maria Dr. (Keogh) $328,327.31
Pashayan, Maria Dr. (IRA) $50,850.85
Pashayan, Richard Dr. (Keogh) $1,308,595.90
Pashayan, Richard Dr. (IRA) $50,487.37
Provenzano, Linda (IRA) $86,394.56
Reed, Beverly (IRA) $100,927.54
Richardson, Elizabeth (IRA) $131,272.59
Rosen, Paula (IRA) $13,103.56
Rosen, Paula (IRA) $77,648.90
Rothschild, Jerome (IRA) $45,000.00
Sarin, Sheryl (IRA) $12,848.84
Scheller, Frederick (Rollover) $19,816.01
Scheller, Libia (Rollover) $9,316.60
Swette, Dominique (IRA) $116,734.08
Williams, James (IRA) $85,141.34
Wright, Betsy (IRA) $322,639.95
Wright, Gregory (IRA) $198,180.80
$6,546,468.28

TOTAL
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Bernard L. Madoff Investment Securities LLC
Case No 08-01789-BRL

CUSTOMER CLAIM

U.s. Bankrupley Court for the Southern District of New York
Claim Number: 00471 3

vaww izwvuwiv e

BERNARD L. MADOFF INVESTMENT SECURITIES LIR ECE'VED
In Liquidation | MAR 02 2009
. DECEMBER 11, 2008

Irving H. Picard, Esq. ) _
Trustee for Bernard L. Madoff Investment Securities LLC ~ Provide your office and home telephone no.

Claims Processing Center ) e
2100 McKinney Ave., Suite 800 OFFICE: R Q -f-; ve C
Dallas, TX 75201 Redacted
. HOME:_
Taxpaver |.D. Number (Social Security No.)
(IRRTE A Redacted i Redacted

Account Number:
NTC & CO.

FBO PETER MOSkowITz ppsRedacted
P O BOX 173858

DENVER, CO 80217 '

‘Pt7.+e s M&s/{ D W}T ‘Z_—Ia
Redacted

(If incorrect, please change)

NOTE: BEFORE COMPLETING THIS CLAIM FORM, BE SURE TO READ CAREFULLY
THE ACCOMPANYING INSTRUCTION SHEET. A SEPARATE CLAIM FORM
SHOULD BE FILED FOR EACH ACCOUNT AND, TO RECEIVE THE FULL
PROTECTION AFFORDED UNDER SIPA, ALL CUSTOMER CLAIMS MUST BE
RECEIVED BY THE TRUSTEE ON OR BEFORE March 4, 2008. CLAIMS
RECEIVED AFTER THAT DATE, BUT ON OR BEFORE July 2, 2009, WILL BE
SUBJECT TO DELAYED PROCESSING AND TO BEING SATISFIED ON TERMS
LESS FAVORABLE TO THE CLAIMANT. PLEASE SEND YOUR CLAIM FORM BY
CERTIFIED MAIL - RETURN RECEIPT REQUESTED.

Fdokdkokok ok kdode ko dok dokodk dedededede ok ek dede de ke deded ek ke ok dedede kedkedededkede dede ek dededede e dedede dedede de dedede e e ke ek

1. Claim for money balances as of December 11, 2008 :
a. The Broker owes me a Credit (Cr.) Balance of $ o)
0

b. | owe the Broker a Debit (Dr.) Balance of $

502180406
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c. If you wish to repay the Debit Balance,
please insert the amount you wish to repay and
attach a check payable to "lrving H. Picard, Esq.,
Trustee for Bernard L. Madoff Investment Securities LLC."
If you wish to make a payment, it must be enclosed

with this claim form. $
d. If balance is zero, insert "None." N DNE
2. Claim for securities as of December 11, 2008:

PLEASE DO NOT CLAIM ANY SECURITIES YOU HAVE IN YOUR POSSESSION.

YES NO
a. The Broker owes me securities \;/ es
b. | owe the Broker securities /\) O
c. If yes to either, please list below:
Number of Shares or
Face Amount of Bonds
Date of The Broker | Owe
Transaction Owes Me the Broker
(trade date) Name of Security (Long) (Short)

S ee S 7‘7&7"6}%&%’/‘ Eunclosed
Datecd 11-36-03F

Proper documentation can speed the review, allowance and satisfaction of your
claim and shorten the time required to deliver your securities and cash to you.
Please enclose, if possible, copies of your last account statement and purchase or
sale confirmations and checks which relate to the securities or cash you claim, and
any other documentation, such as correspondence, which you believe will be of
assistance in processing your claim. In particular, you should provide all
documentation (such as cancelled checks, receipts from the Debtor, proof of wire
transfers, etc.) of your deposits of cash or securities with the Debtor from as far
back as you have documentation. You should also provide all documentation or

502180406 2
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9. Have you or any member of your family
ever filed a claim under the Securities

Investor Protection Act of 19707 if /
so, give name of that broker.

Please list the full name and address of anyone assisting you in the
preparation of this claim form;

If you cannot compute the amount of your claim, you may file an estimated claim. In that
case, please indicate your claim is an estlmated claim. J
SEE The eaciosed BULILS §tafesent Dot g\gﬁﬂ £
Estimated vealue oF eguidies i 11, 197,000 - aso¥ +eihy dete,
IT IS A VIOLATION OF FEDERAL W TO FILE A FRAUDULENT CLAIM.
CONVICTION CAN RESULT IN A FINE OF NOT MORE THAN $50,000 OR
IMPRISONMENT FOR NOT MORE THAN FIVE YEARS OR BOTH.

THE FOREGOING CLAIM IS TRUE AND ACCURATE TO THE BEST OF MY
INFORMATION AND BELIEF.

Date F,A"W?”‘f /7 )W7 Signature /2&%@7‘%@

- & 45 wv € f:%é( &K“t’ [i 6/‘)5"7
,ff? % /’V?/f’ Fe Signature I 4% e

7/ ;5 I§ 48 D%P’Cézj‘f L'f[ //ZC (73Iffvw/ //‘Z//L&Z’ 7/%“’%/ 2,52_)7 0(/
(If ownership of the account is shared, all must sign above Give each owner's na
address, phone number, and extent of ownership on a signed separate sheet. If other
than a personal account, e.g., corporate, trustee, custodian, etc., also state your capacity
and authority. Please supply the trust agreement or other proof of authority.)

Date

This customer claim form must be completed and mailed promptly,
together with supporting documentation, etc. to:

Irving H. Picard, Esq.,
Trustee for Bernard L. Madoff Investment Securities LLC
Claims Processing Center
2100 McKinney Ave., Suite 800
Dallas, TX 75201

502180406
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information regarding any withdrawals you have ever made or payments received
from the Debtor.

Please explain any differences between the securities or cash claimed and the cash
balance and securities positions on your last account statement. If, at any time, you
complained in writing about the handling of your account to any person or entity or
regulatory authority, and the complaint relates to the cash and/or securities that you are
now seeking, please be sure to provide with your claim copies of the complaint and all

related correspondence, as well as copies of any replies that you received.
PLEASE CHECK THE APPROPRIATE ANSWER FOR ITEMS 3 THROUGH 9.

NOTE:

IF "YES" IS MARKED ON ANY ITEM, PROVIDE A DETAILED EXPLANATION

ON A SIGNED ATTACHMENT. IF SUFFICIENT DETAILS ARE NOT
PROVIDED, THIS CLAIM FORM WILL BE RETURNED FOR YOUR

COMPLETION.

502180406

Has there been any change in your account since

December 11, 20087 If so, please explain.

Are you or were you a director, officer,
partner, shareholder, lender to or capital
contributor of the broker?

Are or were you a person who, directly or
indirectly and through agreement or
otherwise, exercised or had the power to
exercise a controlling influence over the
management or policies of the broker?

Are you related to, or do you have any
business venture with, any of the persons
specified in "4" above, or any employee
or other person associated in any way
with the broker? If so, give name(s)

Is this claim being filed by or on behalf

of a broker or dealer or a bank? If so,
provide documentation with respect to
each public customer on whose behalf you
are claiming.

Have you ever given any discretionary
authority to any person to execute
securities transactions with or through
the broker on your behalf? Give names,
addresses and phone numbers.

3

NO
v

v

l/

P
-
e
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Peter Moskowitz
Redacted

February 25, 2009

Irving H. Picard

Trustee for Bernard L. Madoff Investment Securities LLC
Claims Processing Center

2100 McKinney Ave., Suite 800

Dear Sir:
Enclosed please find a customer claim form, the last BLMIS statement (11-30-2008), and supporting
documents. This is a claim for securities. Please send any proceeds directly to ameriprise Trust

Company(see enclosed documents). I expect to send a supplemental letter in support of this claim.

Sincerely,

/2& /%/L/ﬁ?/»’? DD
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QIS4 (Rev. 12007) CIVIL COVER SHEET
contamed herein neith: } ! the filing and fpleadings or other exceptas provided
%heﬁg!“cg%wmw&ufgxmfmummﬂdmm\ céﬁm [ ﬁ;l:g)x;xrsu tatcugwn‘:‘sepm't:\ggér m’f’lﬁ'%&d R;? use of mm@ﬁw purpose of mmatmg
eivil docket sheet, (SEE INSTRUCTIONS ON THE REVERSE OF THE FORM.) =t

1. (a) PLAINTIFFS DEFENDANTS '._?’xa P Q -
John J. Barrett, 11, s Trustes for the Dynasty Caonstruction, Inc. Fiserv, Inc., et al. ';3.—4} ™~
401K Plan, et al. ‘-,1-6. , &

{b) County of Residence of First Listed Plaintiff Sarasota

County of Residence of First Listed Def 'dom usiness ;
(EXCEPTINUS. PLAINTIFF CASES) (INUS. PLAINI‘IFF

NOTE: INLAND CONDEMNATION S 1‘,§'CAT!0N OF THE
LAND INVOLVED. og
L3
52 N
(¢) Atomcey’s (Fim Nme, Address, and Telephone Nummber) Attorneys (1f Known) >

Esquire, Lowy Law Fimm, LLC, 3807 Henderson
a, Florida 33629 (813) 288-9525

James F. Lowy,
Blvd., Suite 200, Tam

11. BASIS OF JURISDICTION  (Placean ~X" in Onc Box Only) 111. CITIZENSHIP OF PRINCIPAL PARTIES(Pm an *X" in One Box for Plaintiff
(For Diversity Cases © One Box for Defendant)
31 US. Goverament 3 3 Federal Question DEF PTF DEF
Plaintiff (U.S. Governmient Not a Party) Citizen of This Stale €3 1 Incorporated or Principal Place o+ 04
of Business In This State
&
02 US. Govermment & 4 Diversity Citizen of Another State 02 @ 2 incorporatedend Principal Place a
Defendant (indicate Citizenship of Parties in ltem 111 of Business In Anothes State
Citizen or Subjectof a O3 O 3 Foreign Nation 06 06
Foreign Country
IV. NATURE OF SUIT _(Ploce an ~X" in Ous Box Only)
3 110 Insurance PERSONAL INJURY PERSONAL INJURY |0 610 Agriculture ) 422 Appeal 28 USC 158 (3 400 State Reappostienment
£} 120 Marine 0 310 Airplane €3 362 Personal Injury - 0 620 Other Food & Drug 3 423 Withdrawal O 410 Antitrust
3 130 Miller Act {3 315 Airplanc Product Med. Malpractice 0 625 Drug Related Seizure 28USC 157 3 430 Banks and Banking
O 140 Negotisble Instrument Lisbility O 365 Personal Injury - of Propaty 21 USC 881 O 450 Commeree
©) 150 Recovery of Overpayment |0 320 Assult, Libel & Product Lisbility |0 630 Liquor Laws PROPERCY RIGHTS. |0 460 Deportation
& Enforcementofdudgment Stander O 368 Asbestos Personal |0 640 R.R, & Truck ) 820 Copyrights (470 Racketees Influcnced and
O 151 Medicare Act 3 330 Federal Employers’ Injury Product {3 650 Aisline Regs. O 830 Patent Corrupt Organizations
€1 152 Recovery of Defaulted Liability Liabitity J 660 Occupational 0 840 Trademark € 480 Consurner Credit
Student Loans 3 340 Marine PERSONAL PROPERTY Safety/Health O 490 Cable/Sat TV
(Excl. Veterans) {3 345 Marine Product O 370 Other Frand £3 690 Other i 810 Selective Service
1 153 Recovery of Ovespayment Lisbility 3 371 Truth in Lending — . . R 850 Securities/Commadities/
of Veteran's Benefits 3 350 Motor Vehicle £3 380 Other Personal D 710 Fair Labor Standards €3 B61 HIA (13956) Exchange
£3 160 Stockholders™ Suits 3 355 Motor Vehicle Property Damage Act O 862 Black Lung (923) O 875 Customer Challenge
190 Other Contract Product Liability O 385 Property Damage 01 720 Lebor/Mgmt. Relations 0 863 DIWC/DIWW (405(g)) 12 USC 3410
3 195 Contract Product Liability }3 360 Other Personal ' Product Linbility 1 730 Labor/Mgmt.Repotting |0 864 SSID Title XV1 3 890 Other Statutory Actions
D 196 Ftandusc Inj & Disclosure Act 1 865 RS1(405(g)) ) 891 Agricultural Acts
PROPERTY . CIVIL IB-EEEE B ‘EISONER EﬁiDNS [3 740 Raifway Labor Act FEDERA LTAXSUITS O 892 Economic Stebilization Act
=} 2l0 L:md Condemuation CJ 441 Voting 5 S10 Motions to Vacate |3 790 Other Labor Litigation U 870 Taxes (U.S. Plaintiff ) 893 Environmental Matiers
(3 220 Foreclosure 0 42 Emp!oymmi Sentence O 791 Empl. Ret. Inc. ot Defendant) 3 894 Energy Allocation Act
3 230 Rent Lease & Ej €3 443 Housi Habeas Corpus: Security Act ) 871 IRS~—~Third Party {3 895 Freedom of Information
3 240 Torts to Land Accommodations ) 530 General 26 USC 7609 Act
(3 245 Tort Product Liability O 444 Welfaro ) 535 Death Penalty AR GRATION . O 900Appeal of Fee Determination
O3 290 All Gther Rea) Property |0 445 Amer, w/Disabilities - I3 540 Mandamus & Other ﬁ%iﬂmmAﬁamm Under Equal Access
Employment ) 550 Civil Rights () 463 Haobeas Corpus - to Justice
O 446 Amer. w/Disabiliies - | 555 Prison Condition Alien Detaince {1 950 Constitutionality of
Other 3 465 Other Immigsation State Statutes
{3 440 Other Civil Rights Actions
V, ORIGIN (Place an X" in One Box Qaly) Appeal to District
9" 1 grignal O 2 Eemouedfiom 2 3 Remadedfom O 4 Reimsaedor 0 5 TEETRANM 0 6 Muidirer O 7 fudge from
State Court Appellate Court Reopened N Litigation _,udg

Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diverslty)g\@ u5 C_ / 33a C A)

V1. CAUSE OF ACTION
Fearumany  Por Tl ScHEME

Bm&dmﬂpuonofca ;_ CorTTRACT Rasted Te L(ows

VII. REQUESTEDIN {J CHECK IF THIS IS A CLASS ACTION DEMANDS CHECK YES only if demanded in complaint:
COMPLAINT: UNDER F.RC.P. 23 over $S Mitiion)  JURYDEMAND: B Yes 3 No
V1il. RELATED CASE(S) . o .
IF ANY seemmiony  unce [ 02 2ARRA DOCKET NUMBER 07 .ey- 0O 30)0)
SIGNATURE OF ATTORNEY OF RECORD ',I /(

~ Ry / D% e

FOR OFFICE OVL'I 174 /

RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

JOHN J. BARRETT, I, as Trustee for the | 08-cv-
DYNASTY CONSTRUCTION, INC. |
401K PLAN, et al. ] 1) BREACH OF FIDUCIARY
Plaintiffs, | DUTY;

| 2) AIDING AND ABETTING;

] BREACH OF FIDUCIARY DUTY;
FISERV, INC., FIRST TRUST CORPORATION, | 3) AIDING AND ABETTING
RETIREMENT ACCOUNTS, INC., FISERV | COMMON LAW FRAUD;
TRUST COMPANY, FISERV, INC., TD l 4) NEGLIGENCE,;
AMERITRADE TRUST COMPANY and | 5) BREACH OF CONTRACT;
DOES 1-100 inclusive, ] 6) VIOLATION OF THE FLORIDA

[ SECURITIES AND INVESTOR

! PROTECTION ACT;

| 7) AIDING AND ABETTING

Defendants. j VIOLATION OF THE FLORIDA
‘ | SECURITIES AND INVESTOR

I PROTECTION ACT.

l

|

DEMAND FOR A JURY TRIAL

Plaintiffs (collectively “Plaintiffs”) for their Complaint as against Defendants, allege as

follows:
INTRODUCTION

1. This case involves the actions of defendants First Trust Corporation d/b/a
Retirement Accounts, Inc., and a subsidiary of Fiserv, Inc., Fiserv Trust Company, a former
subsidiary of Fiserv, Inc. which was recently merged into TD Ameritrade Trust Company and
Fiserv, Inc., a holding company (all defendants collectively hereinafter being referred to as
“Fiserv”; NASDAQ: FISV), a large financial services conglomerate with annual revenues
approaching Four Billion Dollars and a market capitalization of over Five Billion Dollars, which
describes itself as “[T]he world’s largest service provider to banks, credit unions, lending
institutions, and investment advisors” with over 18,000 clients worldwide.

2. At all relevant times, Fiserv knew it was being used by, and yet turned a blind eye

to, a long-term Ponzi scheme perpetrated by one Louis J. Pearlman (“Pearlman’) that robbed
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hundreds if not thousands of elderly and unsophisticated investors, many who were in their 70's
and 80's, out of in excess of $300 million of the investors’ life savings by facilitating the
purchase by these investors of certain illusory investments (hereinafter described and referred to
as the “Transcon Investments”) which were to be maintained in individual retirement accounts
(“IRAs”) established by joint agreement between Fiserv and Pearlman and maintained for each
investor by Fiserv. Hereinafter, the Ponzi scheme perpetrated by Pearlman and his co-
conspirators is referred to as the “Pearlman Fraud.”

3. Purportedly acting as IRA custodian and trustee on behalf of its customers, Fiserv
purchased the Transcon Investments from unregistered broker-dealers for “deposit” into the
investors’ accounts and continued to do so over the course of many years despite numerous,
detailed customer complaints alerting Fiserv to serious problems with the investments and
despite the fact that the Transcon Investments: a) were purely illusory; b) failed to qualify as the
type of investments which are eligible to be deposited into qualified retirement accounts
according to IRS regulations; and c) failed to meet Fiserv’s own standards as to permissible IRA
investments for Fiserv IRA custodial accounts.

4. Many of the investors lost their entire life savings which they amassed by
sacrificing and cautiously saving throughout the course of their working lives. The losses at issue
are not the simple result of the failure of legitimate investments to perform as expected; rather,
this was a massive and pervasive fraud which could not have been perpetrated had Fiserv (and its
employees) not breached fiduciary, statutory and contractual duties owed to its customers. The
actions and inaction of Fiserv provided substantial assistance to the fraudulent scheme
perpetrated by Pearlman, which devastated the Plaintiffs and their families.

5. The named Plaintiffs and their counsel have thus far reviewed the investment files
of only a fraction of the Pearlman Fraud victims. The shocking evidence of Fiserv’s actions and
omissions contained therein strongly suggests that the details set forth below represent the tip of
the iceberg and are indicative of a widespread pattern of malfeasance.

THE NATURE OF THE PEARLMAN FRAUD

6. The term “Ponzi Scheme” derives from the notorious Charles Ponzi, who stole

millions of dollars from Boston investors in 1920 and describes a financial fraud which is

perpetrated by utilizing monies obtained under false pretenses from subsequent investors to pay
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“interest” or “dividends” and return of principal to earlier investors who have no reason to
suspect that no legitimate enterprise is actually generating revenues to make these payments. A
Ponzi scheme will only last as long as there are new investors who part with their investment
funds anticipating unusually high returns. Eventually, the house of cards will have to collapse,
usually leaving the later-in-time investors holding the bag and the con-artist promoters in jail.
The Ponzi scheme perpetrated by Pearlman did not unravel until the State of Florida Office of
Financial Regulation (“OFR”) finally brought injunctive proceedings against Pearlman in
December 2006, after years and years of on-again, off-again investigations, effectively shutting
down his operations. Only after that did Fiserv finally stop protecting the financial fraud at the
heart of this case.

7. From the early 1980's until December 2006, Peariman and related entities wholly
owned by Pearlman such as Transcontinental Airlines, Inc., Trans Continental Travel Services
Inc., Clean Systems Technology, Inc., and other related companies and entities (collectively,
“Transcon”), offered and sold, and received proceeds from, unregistered securities identified
either as the “Employee Investment Savings Accounts ( “E.I.S.A.”), or as common or preferred
stock in one or more of the Transcon companies.

8. The E.I.S.A. savings program was marketed by Pearlman and his cohorts as
providing CD and/or savings accounts to friends and family of Transcon, with pass-through
Federal Deposit Insurance Corporation (“FDIC”) insurance and reinsurance through Lloyd of
London and AIG. The preferred stock sold in Trans Continental Travel Services Inc. was slated
to pay 10% annual dividends. Stock in other entities was sold as well, including Airship
International, Inc., another of the Transcon companies.

9, Unbeknownst to the Plaintiffs and other bilked investors, the Transcon companies
were little more than shell companies designed to defraud investors. There was no charter airline
with 50 airplanes as presented by Transcon on its balance sheets. Pearlman, the entertainment
impresario who obtained fame by promoting the “boy bands” NSync and the Backstreet Boys,
was expert at moving assets out of one company and into another, and therefore out of reach of
creditors. He and his co-conspirators created an elaborate fake accounting scheme, with false
data from a fictional accounting firm, creating entirely fabricated financial statements which were

summarily republished in Dun & Bradstreet reports for a decade or more.
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10. By the time the scheme unraveled in late 2006, Transcon had few if any profitable
entities or divisions. No actual segregated E.L.S.A savings accounts were ever established for
investors and companies issuing preferred stock had little or no income or assets other than
deposits from the E.LS.A. program. As is typical in Ponzi schemes of this nature, Pearlman and
his co-conspirators used incoming funds from newer investors to pay principal and interest or
dividends to already existing investors.

11.  Transcon’s E.I.S.A. “savings program” was initially sold by Pearlman and his co-
conspirators directly to investors. As the program expanded, the Transcon Investments were sold
through a loose network of sales agents, who were either licensed securities brokers or insurance
salespeople and who all reported to Pearlman’s chief salesman, Michael Crudele.

12.  Transcon eventually recruited and utilized defendant Retirement Accounts, Inc.
(“RAI”) and, later, Fiserv Trust Company, to act as custodian for Transcon investors’ retirement
plans.

13.  Funds paid by Plaintiffs to invest in the Transcon Investments were deposited by
Pearlman and his co-conspirators into various Transcon accounts with Florida based banks.

14.  Plaintiffs were to be passive and were not expected or obligated to perform any
entrepreneurial effort in conjunction with their Transcon Investments to produce the income or
profit, which would result in the payment of the interest.

15.  According to an OFR analysis, between January 2003 and December 2006 alone,
approximately $118 million in proceeds from the sale of the E.L.S.A. program were received and
deposited in the Transcon bank accounts.

16.  Investors in the Transcon Investments were never advised that their funds would
be paid out to earlier investors for account redemption or as interest payments.

17.  Investors in the Transcon Investments were never advised that their funds would
be paid to third parties in any manner.

18.  Investors in the Transcon Investments were informed:

that the E.I.S.A. program investor funds were held in U.S. bank accounts;
that the FDIC insured each E.L.S.A. account up to $100,000;
c. that a Lloyd’s of London insurance policy and Subsequently an AIG

insurance policy covered each E.I.S.A. account;
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d. that a Florida C.P.A. firm, Cohen & Siegel, issued an opinion concerning
the E.I.S.A. program on May 3, 1995.
19.  Investors in the Transcon Investments, or some of them, were provided a

document to demonstrate that Lloyd’s of London insured E.LS.A. accounts in U.S. financial
institutions under Lloyd’s Policy # 823/AM9 100780 with the “Assured” being Trans

Continental Airlines, Inc. Orlando, Florida, 32819 U.S.A.
20. F.S. § 517.021, entitled Definitions, provides at subsection (20) the following

definition of a security:
(20) “Security” includes any of the following:
(a)...
(f) An evidence of indebtedness.
(qQ) An investment contract.
21.  The Transcon Investments were “securities” as defined by F.S. §§ 517.021 (20)(f)
and (q)-
22.  The Transcon Investments were not “federal covered securities” as defined by F.S.
§ 517.021(10).
23.  Upon information and belief, in connection with the sale of the Transcon

Investments, no persons were ever registered as an “issuer,” “dealer” or “associated person”
pursuant to the registration provisions of Chapter 517, Florida Statutes.

24. At all times material to this action, the Transcon Investments offered to Plaintiffs
were never registered as “securities” pursuant to the registration provisions of Chapter 517,
Florida Statutes.

25. F.S. § 517.301 provides a cause of action for, among other things,
misrepresentations and omissions in connection with the rendering of investment advice.

26. Recommending the investment in the Transcon Investments constitutes the
rendering of investment advice.

27.  Pearlman and his co-conspirators obtained money from the Transcon Investors by
means of a scheme to defraud, and misrepresentations and omissions of material facts in
connection with the rendering of investment advice in violation of F.S. § 517.301 of the Florida

Securities Investor Protection Act, falsely misrepresented to the Plaintiffs material facts as set
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forth herein above.
28. In connection with the transactions described above, Pearlman and his co-

conspirators also omitted to disclose material facts to the Transcon Investors in violation of F.S.
§ 517.301, Florida Securities and Investor Protection Act, as set forth herein above.

29,  In connection with the transactions described above, Pearlman and his co-
conspirators employed a scheme to defraud and engaged in business which operated as a fraud,
as previously set forth herein. Said conduct is in violation of F.S. § 517.301.

30. F.S. § 517.301, Florida Statutes, entitled Fraudulent transactions; falsification or
concealment of facts, provides at section (I)(a)1, 2, and 3, the following:

(1) It is unlawful and a violation of the provisions of this chapter for a person:

(a) In connection with the rendering of any investment advice or in connection
with the offer, sale, or purchase of any investment or security, including any
security exempted under the provisions of s. 517.051 and including any security
sold in a transaction exempted under the provisions of 5. 517.061, directly or
indirectly:
1. To employ any device, scheme, or artifice to defraud;
2. To obtain money or property by means of any untrue statement of a
material fact necessary in order to make the statements made, in the light
of the circumstances under which they were made, not misleading; or
3. To engage in any transaction, practice, or course of business, which
operates or would operate as a fraud or deceit upon a person.

31.  Pearlman and his co-conspirators violated the registration and anti-fraud
provisions of the Florida Securities and Investor Protection Act in selling unregistered securities
and engaging in fraudulent misrepresentations and omissions in connection with the sale of the
Transcon Investments.

32.  Inlate 2006, Pearlman’s Ponzi scheme began to unravel. Transcon was unable to

pay investors interest on their investments or cash people out of their Transcon Investments.
THE STATE OF FLORIDA TAKES ACTION

e e it O R L A

33.  Finally, in December 27, 2006, OFR filed suit after years of investigating

Pearlman. In February 2007, the Florida regulators announced that Pearlman had indeed engaged
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in a massive fraud and a receiver was appointed by the Court to take possession of all of the
Transcon companies and assets. Later, Pearlman himself and all the Transcon companies filed
for bankruptey, which bankruptey proceeding is still pending and being jointly administered by a
single Trustee, Soneet Kapila.

34.  OFR sued Transcon to enjoin the continuing violation of the Florida Securities
and Investor Protection Act, Chapter 517, Florida Statutes, and the Florida Financial Institution
Code, Chapter 655, Florida Statutes.

35.  On May 21, 2008, Pearlman was sentenced to 25 years in federal prison, after

pleading guilty to charges of conspiracy, money laundering, and making false statements during a
bankruptcy proceeding. U.S. District Judge G. Kendall Sharp gave Pearlman the chance to cut his
prison time, by offering to reduce the sentence by one month for every million dollars he helps
bankruptcy Trustee Kapila recover. Pearlman is currently in Federal prison serving his sentence.

- JURISDICTIONAL ALLEGATIONS

36.  Jurisdiction is proper under 28 U.S.C. § 1332 (d). The matter in controversy
exceeds $5,000,000 and at least one of the Plaintiffs is a citizen of a State different from that of a
defendant.

37.  Pursuant to 28 U.S.C. § 1391(b), venue in this Court is appropriate. All
defendants are subject to personal jurisdiction in the Middle District of Florida, and a substantial
portion of the acts underlying the claims contained in this Complaint occurred in this District.

38.  Certain Plaintiffs listed in Appendix “A” are individual citizens of the state of
Florida. Other Plaintiffs are citizens of other states. All Plaintiffs invested IRA monies earned
through employment in the Pearlman Fraud through Fiserv and have lost approximately
$6,546,468.28 as a result of Fiserv’s conduct. _

39, Defendant Retirement Accounts, Inc. is the trade name for First Trust
Corporation, a Colorado corporation with a principal place of business in Denver, Colorado.

40. Defendant Fiserv Trust Company is a chartered trust company, which, until
recently, had its principal place of business in Denver, Colorado, and was a citizen of the State of
Colorado. It was merged with TD AMERITRADE Trust Company, the latter becoming the
surviving corporation, on August 18, 2008. TD Ameritrade Trust Company is a Maine

Corporation with a principal place of business in Columbia, MD.
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41.  Fiserv, Inc. is a Wisconsin based public company which is a citizen of the State of
Wisconsin.

42.  DOE DEFENDANTS 1 - 25 are individuals or corporations who engaged in the
wrongful conduct herein and/or aided and abetted and assisted in the Pearlman Fraud.

43.  Certain individuals who were central to the Pearlman Fraud are not named in this
complaint. As described above, they include Louis J. Pearlman, who is currently in prison, and
Michael Crudele, who was recently sued by the bankruptcy Trustee and agreed to pay
approximately $1,000,000 in settlement to the Trustee. It is believed that further collection
efforts against Crudele would be fruitless. Any remaining Pearlman co-conspirators are not sued
because they are either under criminal investigation or their assets are being pursued by the
Trustee.

FISERV’S ROLE AND COMPLICITY IN THE PEARLMAN FRAUD

44, IRA accounts are governed by the Internal Revenue Code and accompanying
Treasury Regulations. An important feature of an IRA is that legal title to the account is held by a
custodial trustee rather than directly by the IRA owner. This is because the financial planning
goal of an IRA is to defer the possession and use of income so that taxes are paid on the money
during retirement, when the owner is in a lower tax bracket than when employed.

45, In exchange for administrative review fees, annual account fees, transaction fees
and lockbox fees paid by investors, and possibly other financial consideration not yet unearthed
by Plaintiffs’ investigation to date, paid to either Fiserv alone and/or its employees, Fiserv
undertook the responsibility of acting as a custodial trustee, holding legal title to IRA accounts on
a substantial number of the bilked victims of the Pearlman Fraud.

46.  Fiserv apparently operated under the incorrect assumption that if it attempted to
contractually disclaim any liability for the loss of an investment’s value, it could, with impunity,
collect various fees and charges from investors while willfully ignoring the clear signs of the
Pearlman Fraud. Fiserv — which holds itself out as one of the nation’s premiere custodial
trustees — thereby allowed Pearlman to use it as an essential element of the fraud, to the extreme
detriment of Fiserv’s customers.

47.  Fiserv, in its previous iteration as First Trust Corporation d/b/a Retirement

Accounts, Inc., first began to act as IRA custodian for the Transcon Investments as early as 2002
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if not before. Prior to that time, one of Pearlman’s own companies served as IRA custodian.
Adding legitimacy to what was in actually a colossal fraud, Pearlman enlisted RAI to serve as his
“IRA custodian of choice”, thereby allowing unsuspecting retirement account owners to be
further duped. Later, when Fiserv placed First Trust, RAI and two other affiliate companies
under one umbrella, Fiserv Trust Company became Pearlman’s “custodian of choice.” Potential

investors where informed by their individual sales representatives that, in order to invest

retirement funds in the Transcon Investments, they would have to open an account with
RAI/Fiserv.

48. Upon information and belief, Fiserv accepted millions of dollars from investors
who sent retirement monies to Fiserv to purchase Transcon Investments, which monies Fiserv
remitted to Pearlman and his co-conspirators. Yet Fiserv already knew that it had facilitated
similar massive frauds in the past through defendant First Trust Corporation, initially through a
financial fraud perpetrated by an IRA custodian called Qualified Pensions, Inc. ("QPI"). When
QPI failed and a receiver took control of its custodial accounts, First Trust purchased many of
those accounts from the receiver and became the new, substitute custodian for those accounts. At
the time it became trustee for the QPI accounts, Fiserv was well-aware that QPI had been
notorious for its lax oversight of the investments it purchased for its IRA customers and had thus
become a magnet for unscrupulous investment sponsors selling illusory investments. According
to the Motion for Approval of Final Receiver’s Report filed in that case (styled, SEC v. Qualified
Pensions, Inc., United States District Court for the District of Columbia, 95-1746-LFO): "QPI
had attracted business by accepting virtually any customer-directed investment. QPI’s unusual
degree of tolerance for holding unconventional investments was apparently known to a number
of promoters of investments. As a result, many of QPI’s customers had fallen prey to promoters
of investment that ranged in quality from normal to dubious to fraudulent."

49, Following that fiasco, First Trust permitted the same atrocious behavior to occur
by acting as the IRA custodian of choice for another Ponzi perpetrator, this time by the notorious
Daniel Heath, another con-artist from California who, together with his co-conspirators,
perpetrated a fraudulent scheme that was the subject of an enforcement proceeding brought by
the Securities Exchange Commission, which scheme raised more than $187 million from over

1,800 victims, mostly senior citizens and the elderly. Heath was sentenced on September 26,
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2008 to 127 years and four months in state prison and he, together with his co-conspirators, was
ordered to pay a total of $117 million in restitution to the defrauded investors. Again, First Trust
was the custodian for the IRA accounts established for the purpose of permitting Heath to
encourage investors to place their hard-earned retirement funds in Heath investments. The Heath
investments occurred during the period 1995 to 2004, as detailed in a certain amended class
action complaint filed against First Trust Corporation in the United States District Court, Central
District of California in 2005 bearing case number 2:05-cv-03124-ABC-CT.

50.  The QPI and Heath frauds demonstrate Fiserv’s "unusual degree of tolerance for
holding unconventional investments" which was furthered with the Transcon Investments.
Indeed, continuing into 2005 and 2006, Fiserv was already aware of the history of the QPI fraud
and its own defalcations and complicity in the Heath disaster, but failed to rectify its own internal
practices and observe the warning signs with respect to the Pearlman Fraud which would have
resulted in the savings of millions of dollars of losses incurred by Fiserv IRA account holders
who were in no position to know that they were being victimized. Past history would naturally
suggest that Fiserv would have subjected Pearlman and the Transcon Investments to heightened
scrutiny in light of Fiserv’s experience with QPI and Heath, had it not been for Fiserv’s fixation
on profits.

51.  Simply put, Fiserv had ample opportunity to learned from its prior mistakes yet
appears to have “looked the other way” for profit, despite the completely mystifying nature of
the Transcon Investments as witnessed by Fiserv’s own inability to uniformly characterize the
Transcon Investments on its own customers’ statements. Apparently Fiserv believed that, as long
as its contracts contained exculpatory language purportedly insulating Fiserv from liability, it
could act with impunity.

52.  With Fiserv’s assistance, the Pearlman Fraud persisted until December 2006,
when the OFR filed its action in State Court Pearlman and his co-conspirators. Had Fiserv acted
responsibly and within its legal obligations, none of the Plaintiffs’ funds could possibly have
been invested in the Transcon Investments in light of the IRS requirements that IRA accounts be

placed in custodial accounts.
53.  Itis now abundantly clear to Plaintiffs that the simple goal of the Pearlman Fraud

was to take investors’ money, steal it or otherwise squander it, and use new investors’ money to

~10-
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make principal and interest payments to the existing investors lucky enough to redeem their
investments and/or to take interim payments in cash, While the scheme was ongoing, however,
Fiserv was in a unique position to notice all of the many "red flags" that were raised — and to stop
the Pearlman Fraud. Instead, as set forth herein, Fiserv viewed Pearlman as its valued customer

and their real customers as mere nuisances.

54.  In light of these and other numerous irregularities and breaches of the terms and

conditions of the various investments, Fiserv had knowledge of the Pearlman Fraud and ample

basis to put it to an end. Indeed, faced with numerous detailed customer complaints, Fiserv had

an obligation to stop the Pearlman Fraud before other senior citizens were victimized. However,
Fiserv did exactly the opposite; Fiserv actively assisted Pearlman’s fraudulent scheme. Fiserv
failed to conduct even the most basic administrative review before purchasing the Transcon
Investments with customer funds, failed to enforce the rights of its customers, and failed to
respond to customer complaints.
55.  Examples of Fiserv’ complicity with or knowledge or reason to suspect the

Pearlman Fraud include:

Failure to conduct a sufficient administrative review of the Transcon Investments

to ascertain problems inherent on their face:

Continuing to report Transcon Investments at values provided by Pearlman when

the investments were completely valueless;

Failing to require Pearlman to provide documentation as to the nature of the

Trancon Investments so that Fiserv could verify the nature of the investments

themselves;

Treating Pearlman as its customer — rather than the investors for whom Fiserv

served as trustee handling hard-earned monies saved in IRAs, and who paid

Fiserv’s various fees;

Rather than serving the interests of its elderly clientele, as demonstrated above,

Fiserv was more concerned with perpetuating the Pearlman Fraud;

Customers who contacted Fiserv requesting documentation regarding their

investments went unanswered.

Customer requests for distributions from their Transcon Investments resulted in

-11-
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significant delays without explanation by Fiserv.

Representatives of Fiserv, designated as “Team H” and identified as the
appropriate personnel assigned to address customer requests concerning the
Transcon Investments, voiced frustration about continuing difficulties with
Peariman and Transcon regarding customer requests for distributions and the
proper crediting and calculation of “interest” which the customers understood they
had earned on their investments

Problems with normal systematic distributions expected by Fiserv customers
occurred with such regularity that Fiserv customers became familiar with the
names of the Fiserv employees with whom they regularly communicated,
including Barb Star, Melanie Cash, Maggie Martinez and Deb Yarborough.
Fiserv account statements listing the Transcon Investments alternatively, within
the same account, as mutual funds, assets, shares, non standard assets and
brokerage accounts.

56.  From the very outset of Fiserv’s initial dealings with Pearlman, and continuing
throughout the relationship, Fiserv regularly failed to require Pearlman to provide appropriate
documentation of the various Transcon Investments or even to inquire as to whether there were
any offering documents which would be required in the event the Transcon Investments were
claimed to be exempt from registration. In fact, Fiserv substantially assisted Pearlman, and
repeatedly breached the duties it owed to its own customers, by failing to review any Transcon
Investment materials, by failing to administer and enforce the terms of the Transcon Investments
and by failing to follow its own internal procedures regarding the determination as to whether the
Transon Investments were eligible to be placed in IRA custodial accounts.

57.  Fiserv required its customers (or their Financial Representatives) to sign a number
of documents, each of which set forth Fiserv’s policy that it would review offering materials for
unregistered or private investments such as those offered by Pearlman. While there were slight
variations in the language from document to document and over the years, Fiserv maintained a
policy to have the offering materials, private placement memorandum or prospectus for each
investment on file and to review this documentation to determine its "administrative feasibility."

58.  For example, forms used by RAI, as early as January 2002 and possibly before

—]2—
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that time, stated: "Private offerings must meet certain administrative requirements before they
can be held in an RAI retirement plan. Any such requirement or information must be provided
by the investment sponsor (presumably Pearlman). RAT does not conduct due diligence and does
not review or retain investment related information. Any required subscription or enroliment
documents must be provided by the Account Owner along with an “Investment Authorization”
form signed by the Account Owner or the Account Owner’s designated agent.”

59.  The same form stated that “Debt instruments require an independent third party
servicing agent (not RAI).”

60.  The same form stated that “The following investments may not be permitted
within RAI's IRA plans . . . Private debt instrument without a Trust Indenture or Servicing
Agreement.” (Emphasis supplied)

61.  IRA forms used by RAI during this period described RAI’s “Operationally
Compatible Investment Policy as follows: “ Basic guidelines for this policy are set by the IRS;
other investment restrictions are set by RAI for administrative purposes. We reserve the right not
to honor an Account Owner’s investment authorization if adequate information has not been
provided or is RAI cannot meet special administrative requirements of the investment.”
(Emphasis in original)

62, Fiserv represented to its customers that it would comply with IRS regulations, and
that further restrictions on the acceptance of certain investments could be imposed as a part of
Fiserv’s own additional policies.

63.  With respect to the various investments involved in the Pearlman Fraud, Fiserv
breached its contractual obligation to determine if the Transcon Investments complied with its
own internal administrative requirements and IRS regulations. Upon information and belief,
Fiserv either failed to determine the nature of the Transcon Invesments, or, alternatively, knew
that the Transcon Investments were fraudulent and illusory and failed, for reasons only known to
Fiserv, to alert its customers and the authorities.

64. By investing its customers’ IRA funds in Transcon Investments without
conducting a review of the investments offering materials and without otherwise conducting an
investigation of the investment as the duty is described in the Subscription Agreement — which

Fiserv signed on behalf of its customers — Fiserv breached the contractual and fiduciary duties it

—-13-
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owed to its customers and substantially assisted the Pearlman Fraud.

65. As the trustee of Plaintiffs’ IRAs, purchasing investments on behalf of its
customers, Fiserv was the legal owner of the Transcon Investments and was contractually and
legally obligated to take custody of the promissory notes, bonds, or other form of physical
documentation representing the Transcon Investments. The IRA Plan and Trust Agreements and
the Roth IRA Plan and Trust Agreements used during Fiserv’s course of dealing with Pearlman
stated that among its other powers or duties, Fiserv "shall have the power or duty: To hold any
securities or other property in the Trust in the name of the Trustee or its nominee, or in another
form as it may deem best, with or without disclosing the trustee relationship."

66.  Fiserv’s crucial failure to investigate the existence of any offering materials and
any other documentation representing the Transcon Investments prevented Fiserv from
ascertaining the nature or structure of the Transcon Investments and precluded any possibility of
Fiserv fulfilling its duties as trustee to enforce the terms of the investments on behalf of its
customers.

67.  Fiserv substantially assisted the Pearlman Fraud by allowing Pearlman to
characterize the investments in whatever manner was most convenient or beneficial for
Pearlman, rather than taking custody of the offering materials, promissory notes, or other
investment documents to ensure that the Transcon Investments were structured and serviced
properly. Fiserv’s assistance to Pearlman in this regard extended the life of the Ponzi scheme
causing detriment to Plaintiffs.

68. As trustee, purchasing the Transcon Investments for the benefit of its customers,
Fiserv had the duty to observe the terms of the Transcon Investments. Pearlman’s repeated
breaches of the terms of the Transcon Investments, in the form of delayed interest payments and
failure to pay distributions as requested and required by the terms of the Transcon Investments
further suggest Fiserv’s knowledge of Pearlman Fraud. Fiserv also substantially assisted the
Pearlman Fraud by concealing Pearlman’s breaches of the terms of the Transcon Investments,
however, when Fiserv:

allowed Pearlman to make late interest payments;
failed to enforce default provisions by failing to call the Transcon Investments

when interest was not paid when due or within the time period to cure;



08-01789-smb Doc 17710-2 Filed 06/20/18 Entered 06/20/18 19:17:18 Exhibit 2
Pg 22 of 78

failed to seek instructions or approval from the beneficial owners — the Pearlman
Fraud investors — to waive the terms any Pearlman default

Fiserv essentially treated Pearlman as its customer, by failing to call investors’
attention to Pearlman’s inability to make required payments, which extended the
length of, and substantially assisted the Pearlman Fraud to the severe detriment of
Plaintiffs.

Fiserv also failed to observe maturity dates on many investments, thereby
extending the life of and substantially assisting the Pearlman Fraud.

Fiserv also substantially assisted the Pearlman Fraud by continuing to report the
values of the investments at par — or whatever value Pearlman provided ~ at times
when the Transcon Investments were in default because Pearlman was failing to
make interest payments. Again, Fiserv had knowledge of and substantially
assisted the Pearlman Fraud by preventing Pearlman Fraud investors from
learning of the fraud, thus extending the life of the Pearlman Fraud, and causing
harm to Plaintiffs. ‘

Fiserv knew that Pearlman was mismanaging investors’ money because Fiserv
received repeated detailed complaints in the form of phone calls and letters from
its customers regarding their Transcon Investments. Fiserv, however, was utterly
unresponsive in the face of persistent attempts by its own customers who were
invested in the Pearlman Fraud even to obtain information regarding their
investments.

Fiserv also ignored and/or cynically dismissed the alarming concerns repeatedly
raised by those customers invested in the Pearlman Fraud, including concerns
over Pearlman’s defensive aversion to providing any information regarding the
investments and the recurring inability of Pearlman Fraud investors to recover
their principal upon demand. Plaintiffs believe that Fiserv’s refusal to cooperate
with or respond to its customers’ repeated requests and concerns regarding their
Transcon Investments substantially assisted the Pearlman Fraud by masking
deeply-rooted problems with the investments and delaying the revelation of the

fraud to the great number of investors, thus causing severe detriment to Plaintiffs.
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Fiserv was put on notice of Pearlman’s dubious activities at least as early as 2002.
Customers began to inform Fiserv of Pearlman’s failure to pay principal upon
demand, yet Fiserv continued to invest its customers’ IRAs in the Pearlman Fraud
without pause to inquire into the legitimacy of the Transcon Investments. Fiserv
also substantially assisted the Pearlman Fraud by continuing to issue account
statements with valuations as reported by Pearlman — thus providing investors
with a false sense of assurance in the performance of their investments — even
with the knowledge that the investments were not only illiquid private
investments, but as alleged more fully herein, Fiserv knew or had more than
ample reason to believe that the Transcon Investments were essentially valueless.
Fiserv also received — and dismissed — numerous phone complaints from other
Pearlman Fraud investors with concerns about their Transcon Investments and
errors in account statements. Fiserv often directed its customers that they had to
contact Pearlman directly regarding such information. However, when customers
complained to Pearlman about errors in Fiserv’s account statements, they were
directed to telephone Fiserv.

Fiserv’s knowledge of Pearlman’s fraudulent activities due to the number and
significance of customer complaints regarding their Transcon Investments, and
Pearlman’s failure or refusal to pay principal on demand. Fiserv breached its
duties to its customers and substantially assisted the Pearlman Fraud by ignoring
substantial customer cémplaints, and by continuing to purchase and value the
Transcon Investments at par when Fiserv knew that the investments were not only
illiquid, but essentially valueless as Pearlman refused to pay back investors’
principal.

Fiserv knowledge of the problems associated with Pearlman and the Transcon
Investments is exemplified by customers’ attempts to liquidate, completely or
partially their investments or obtain current dividends/interest:

Fiserv’s unwillingness to provide investors with information regarding their
Transcon Investments can only be explained in terms of Fiserv breaching its

fiduciary and contractual duties to its customers and its role in assisting the
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Pearlman Fraud. As the nation’s "largest trustee of self-directed individual and
business plans” and "a wholly-owned subsidiary of Fiserv, Inc., one of the largest
suppliers of information technology services to banks worldwide," Fiserv boasts
of having a sophisticated system for filing and tracking of information and
documentation as basic as the notes, subscription agreements, and offering

materials such as PPMs or prospectuses for the Transcon Investments that Fiserv

purchased on behalf of its customers. Either Fiserv did not have the documents
they were required to keep as custodian and trustee of these IRAs because they
never required Pearlman to provide such documents, or Fiserv lied to its
customers about not having the requested documentation because Fiserv simply
did not want to produce the documents, as doing so would have risked the
revelation and unraveling of the Pearlman Fraud. Regardless of Fiserv’s reason for
not providing its customers with information regarding their Transcon
Investments, the failure to provide such information substantially assisted the
Pearlman Fraud by concealing the innate problems with the investments and
delaying the revelation of the fraud.

69.  The IRS requires that IRA owners withdraw at least a minimum amount, known
as a Required Minimum Distribution ("RMD"), from their retirement accounts annually, starting
the year an investor turns age 70%. Thus, the RMD requirement demands that retirement assets
have a certain degree of liquidity. While RMDs may vary based on the ages of the investor and
beneficiary, as well as the rate of return earned on the investment, RMD amounts on most
retirement accounts are usually less than 1/20 of the principal in the retirement account. Fiserv
knew that the Transcon Investments were completely illiquid and that Pearlman was breaching
his duties to investors and mismanaging their investments because the Pearlman Fraud
investment accounts frequently failed to maintain enough cash to pay even the investors’
relatively small RMDs when such distributions came due. Additionally, while the RMDs were
not objectively large, because investors’ account values were inflated, so were the RMD amounts
~ subjecting customers to greater penalties upon a failure to take the distribution.

70. By allowing Pearlman to continually fail to make timely interest payments on the

Transcon Investments, such that Pearlman Fraud investors were repeatedly unable to satisfy
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RMDs, Fiserv breached its fiduciary and contractual duties to its customers and subjected its

customers to severe IRS penalties — 50% of the amount that tax records indicate should have

been distributed but was not distributed — and aided and abetted the Pearlman Fraud:
By continuing to issue account statements with par values as reported by Pearlman
— at times when Fiserv knew that the investments were essentially valueless
because of the repeated problems with illiquidity, Pearlman’s repeated failure to
pay principal on demand, and the insufficiency of the accounts to make
customers’ RMDs — Fiserv delayed revelation of the Pearlman Fraud and
breached its fiduciary and contractual duties to its customers by subjecting them to
even more severe IRS penalties. If Fiserv had adjusted the values it reported for
the Transcon Investments as it became aware that the values were, indeed, less
than that reported by Pearlman, the RMDs for Pearlman Fraud investors would
have been lower, lessening the likelihood of the customers’ violation of RMD
rules.
By continuing to invest 100% of many of its customers’ IRAs into the Pearlman
Fraud at a time when Fiserv knew the investments were illiquid and essentially
valueless, Fiserv breached its duties as trustee of these accounts and substantially
assisted the Pearlman Fraud by ensuring the continued influx of money necessary
to sustain the Ponzi scheme.
Indeed, whereas one of Fiserv’s primary responsibilities to IRA account holders
was with respect to compliance with the IRC and IRS rules, the repeated number
of times Fiserv was forced to issue notices that its Pearlman Fraud customers had
insufficient liquid funds to take RMDs must have raised a "red flag" that there
were problems with the Pearlman investments.
Despite years of repeated customer complaints and the consistent inability of
Pearlman Fraud investment accounts to be able to make investors’ RMDs, Fiserv
admittedly did absolutely nothing in response to the serious concerns and
problems plaguing the Transcon Investments.
Fiserv aided and abetted the Pearlman Fraud by failing to make a full and fair

disclosure of the information that it in fact knew regarding the Transcon
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Investments — including that Fiserv knew that Pearlman was selling securities in

violation of Florida law, that Fiserv knew that the values of the investments were
significantly less than Fiserv reported on account statements, that Fiserv knew that
the Transcon Investments were unregistered securities being sold by unlicensed
salesmen and that Fiserv knew that the liquidity problems with the Transcon

Investments had persisted for years.

Fiserv’s February 22, 2007 letter to Pearlman Fraud investors reported that Fiserv
had learned of the OFR complaint and the appointment by the Court of a Receiver
of the Transcon assets. The letter further stated that "Due to the situation, we are
unable to determine if the last reported value for your investment is accurate,”
suggesting that, in the past, Fiserv believed that its prior reports of valuations
were accurate.

Fiserv also explained to the investors that "For clients needing to take a Required
Minimum Distribution from their IRA based on their 2008 year-end account
values, we will work to ensure that the updated account value is provided to the
IRS on Form 5498.”

Fiserv set up a toll-free telephone number for Pearlman Fraud investors to speak
to a Client Relations Department, Team A.

Fiserv failed to properly report the interest or dividends on the quarterly statement
when payments were due indicating that Fiserv apparently did not receive any
interest payments or dividend reinvestment documentation from Pearlman during
those periods. Fiserv’s failure to alert its customers to Pearlman’s defaults, and
then to correctly reflect on a future quarter’s statement that the amounts already
had been reinvested, is not only a breach of both Fiserv’s fiduciary and contractual
duties to its customers, it substantially assisted and perpetuated the Pearlman
Fraud by covering for Pearlman’s breaches and late payments.

Fiserv substantially assisted the Pearlman Fraud by failing to require timely
interest payments and/or dividend reinvestments, allowing such dividend
reinvestments to be done without requiring additional investment paperwork,

failing to notify its customers of Pearlman’s breaches of duty, and then further
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covering for Pearlman’s breaches by reporting the transactions on its customers’
account statements improperly. Thus, Fiserv not only failed to require Pearlman to
comply with the terms of the Transcon Investments, but also disguised Pearlman’s
breaches of duty to the investors, helping to extend the life of the Pearlman Fraud
to the severe detriment of Plaintiffs.

During the time that Fiserv acted as the exclusive custodial trustee for the
Transcon Investments, there were abundant signs that Fiserv was aware of the
Pearlman Fraud. Fiserv knew that the Transcon Investments were worth
substantially less than their reported value (or even valueless) much earlier than
December 2006 when OFR filed its action in Florida State Court.

In addition to the numerous Fiserv customers who contacted Fiserv regarding
difficulties with the Pearlman Fraud beyond mere record-keeping, including the
refusal of Pearlman to provide investment documents, the refusal of Pearlman to
allow the redemption of investments for cash, and the fact that customers’
accounts who were invested in the Pearlman Fraud often contained insufficient
funds to allow the investor to take the RMD required by the IRS, numerous other
red flags existed. These signs included that: the “Designated Representatives”
selected by Fiserv’s customers were not NASD- licensed financial representatives
or affiliated with registered broker-dealers and the Transcon Investments were not
registered offerings; that there were no investment documents such as private
placement offering memoranda which would be required for any Regulation D
exempt private placement, and that the investment advisors and the investment
issuer created a conflict which disqualified the Transcon Investments from
favorable tax treatment under IRS Code §4975, regarding prohibited transactions
through related parties.

Although the fact should have been easily detected had Fiserv done an appropriate
administrative review of the Transcon Investments, Fiserv failed to discern
whether Pearlman, or any of the Pearlman co-conspirators involved with selling
the Transcon Investments, including the “Designated Representatives” selected by

the Plaintiffs, was a registered broker-dealer or affiliated with a registered broker-
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dealer as required by state and federal securities laws.
Fiserv also failed to inquire into whether Pearlman or any of the Pearlman co-
conspirators involved with selling the Transcon Investments, including the
“Designated Representatives” selected by the Plaintiffs, was a NASD-licensed
financial representative or investment sponsor. Furthermore, Fiserv should have
made the inquiry as soon as it became clear that Pearlman was, in fact, acting as a
broker-dealer conducting a public securities offering to investors other than family
and friends — and that the Transcon Investments could not possibly fall within the
narrow private issuer exemption.
Had Fiserv, as the custodial trustee executing these transactions for the benefit of
| the individual investors, inquired into Pearlman’s status as a unregistered broker-
dealer, as required by Fiserv’s role as a fiduciary and by industry practice, Fiserv
would have discovered that Pearlman was not registered and that the Transcon
Investments were not eligible for a private placement exemption under federal or
state law.
As trustee of its customers’ IRAs, Fiserv had a duty to refrain from participating
in any prohibited transactions under Internal Revenue Code Section 4975. The
IRA Plan and Trust Agreement required that "[N]either the Trustee nor any other
party may engage, either directly or indirectly, in a prohibited transaction with
respect to the Participant’s IRA, as defined in IRS Code Section 4975.”
For example, while interest payments generally should be made on the same day
of the week each month, the timing of interest payments and/or dividend re-
investments paid to investors in the same Pearlman Fraud investment were
inconsistent and sometimes never even made at all for periods of months; while
the interest rate received by owners of the same investment generally should be
the same, the interest rate provided by most of the Transcon Investments varied
widely — such that the amount of interest paid to investors within the same
investment was often inconsistent. Also during many quarters, investors received
payments in random amounts not calculated according to a given interest rate, or

did not receive any interest payments or dividend reinvestment at all;the Pearlman
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Fraud investors often received a "dividend reinvestment" rather than cash interest
payments — a classic sign of a Ponzi scheme is to avoid paying out any cash — and
the form of payment, whether dividend reinvestment or cash interest changed
frequently and often differed among investors who owned the same Pearlman
investment at the same time; while the maturity date of all investments purchased
by investors in the same offering should usually be the same, the Pearlman Fraud
had many different maturity dates for different owners who owned the same
investment; while industry convention is to pay interest on debt instruments every
six or twelve months, the Transcon Investments provided for monthly interest
payments at relatively high rates of return;

Fiserv’s own contracts indicate that, as the custodian or trustee of plaintiffs’
Individual Retirement Accounts (IRAs), Fiserv is subject to the mandates of
Internal Revenue Code § 408, and the corresponding Treasury Regulations. Those
regulations require Fiserv to "act within accepted rules of fiduciary conduct" and
"assure the uninterrupted performance of its fiduciary duties."

When selling the Transcon Investments to investors with retirement accounts,
Pearlman’s co-conspirators used contract forms provided to them by Fiserv.
Furthermore, the overwhelming majority of victims who used IRA money to
invest in the Pearlman Fraud used Fiserv as their custodial trustee. Fiserv was
aware of this virtually exclusive relationship, and Fiserv employees, maintained
close relations with Pearlman and some of the other Pearlman co-conspirators in
order to maintain that relationship, and often treated Pearlman as its customer
rather than the elderly investors for whom Fiserv served as the IRA trustee.

Fiserv helped to further the Pearlman Fraud by lending credibility to Pearlman’s
scheme. While touting its "independence" to investors, Fiserv used its services to
enable Pearlman’s Ponzi scheme, and at the same time collecting large amounts of
fees.

Fiserv is subject to the regulations promulgated by the FDIC, which requires
institutions that manage accounts in trust to maintain record keeping systems that

"provide a detailed picture of all funds and other assets under the control of the
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fiduciary from the account’s inception to its closing. Procedures must be
developed to process work in a uniform and orderly manner and a practical system
of checks and balances must be developed to ensure the integrity of the work
performed."

As a custodial trustee of self-directed retirement accounts, Fiserv is also governed
by the FDIC’s Interagency Statement on Retail Sales of Nondeposit Investment
Products, which, among other duties, requires institutions such as Fiserv to:
conduct an appropriate review of any third party with whom the institution
engages in a transaction when that third party is involved in recommending certain
non-deposit investment products — such as the Transcon Investments at the heart
of this case; disclose the existence of any material relationship between the
institution and an investment company whose shares are sold by the institution; to
train personnel who are involved in the selling of non-deposit investment products
to "impart a thorough knowledge of the products involved, of applicable legal
restrictions, and of customer protection requirements..."; to have in place
compliance policies and procedures to "ensure that non-deposit investment
product sales activities are in compliance with applicable laws and regulations...
Compliance procedures should identify any potential conflicts of interest... [and]
should also provide for a system to monitor customer complaints and their

resolution."”

COUNT I
BREACH OF FIDUCIARY DUTY

71. Plaintiffs incorporate by reference all prior paragraphs of this Complaint as
though fully set forth herein.

72.  Fiserv’s contracts indicate that as the custodian or trustee of the Plaintiffs’ IRA’s,
Fiserv is subject to the mandates of Internal Revenue Code §408, and the corresponding Treasury
Regulations. Those rules require Fiserv to "act within accepted rules of fiduciary conduct" and
"assure the uninterrupted performance of its fiduciary duties."

73. As Trustee of Plaintiffs® IRA custodial accounts, Fiserv owed Plaintiffs and the
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Plaintiffs a fiduciary duty.

74. Also as described above, Fiserv substantially assisted the Pearlman Fraud and thus
breached its fiduciary duties owed to the Plaintiffs.

75.  Plaintiffs have suffered substantial financial injury as a result of Fiserv’s conduct,
as alleged herein.

76.  Fiserv engaged in the above-described acts while Fiserv had a fiduciary
relationship with Plaintiffs. Whereas Fiserv was a custodian and/or trustee of Plaintiffs’ accounts,
Fiserv owed a duty of loyalty, a duty to exercise reasonable care and skill, and a duty to deal with
them fairly and impartially. Fiserv’s conduct constitutes a breach of Fiserv’s fiduciary duties. The
result of these breaches was, inter alia, to convince the Plaintiffs that their money was safe, that
the periodic statements of value issued by Fiserv accurately reflected the actual values of their
accounts, and the Transcon Investments were legitimate. Such reliance was reasonable and
resulted in massive damage to the Plaintiff.

WHEREFORE, Plaintiffs demand judgment for damages, interest, prejudgment interest,

attorneys’ fees and costs, and for such other and further relief that this Court deems appropriate.

COUNT II
AIDING AND ABETTING BREACH OF FIDUCIARY DUTY

77.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as
though fully set forth herein.

78.  Pearlman and his co-conspirators, having rendered investment advice to the
Plaintiffs, were themselves fiduciaries owing a fiduciary duty of care to the Plaintiffs.

79.  Fiserv had knowledge of the Pearlman Fraud, or at least some of the elements of
the Pearlman Fraud and rendered substantial assistance to Pearlman and his co-conspirators in
their fraudulent conduct.

80.  Asaresult of Fiservs’ aiding and abetting the Pearlman Fraud and Pearlman’s
breaches of fiduciary duties, the Pearlman Fraud was allowed to grow and flourish, causing
Plaintiffs to suffer damages, with interest thereon, in an amount to be determined at trial.

WHEREFORE, Plaintiffs demand judgment for damages, interest, prejudgment interest,
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attorneys’ fees and costs, and for such other and further relief that this Court deems appropriate.

COUNT III
AIDING AND ABETTING COMMON LAW FRAUD
81.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as
though fully set forth herein.
82.  Fiserv had knowledge of the Pearlman Fraud, or at least some of the elements of
the Pearlman Fraud and rendered substantial assistance to Pearlman and his co-conspirators in
their fraudulent conduct.

83.  Asaresult of Fiserv’s aiding and abetting Pearlman and his co-conspirators, the

Pearlman Fraud was allowed to flourish, and Plaintiffs suffered damages, with interest thereon,
in an amount to be determined at trial.

84.  Plaintiffs have suffered substantial financial injury as a result of Fiserv’s conduct,
as alleged herein.

WHEREFORE, Plaintiffs demand judgment for damages, interest, prejudgment interest,

attorneys’ fees and costs, and for such other and further relief that this Court deems appropriate.

COUNT IV
NEGLIGENCE

85. Plaintiffs incorporate by reference the preceding paragraphs, as if fully set forth
herein.

86.  Fiserv had during the relevant period a duty to use due care and protect plaintiffs
from injury, which included, among other things, a duty to verify, ensure, and adequately
investigate the truthfulness and accuracy of the statements they made, as well as to refrain from
disseminating false and misleading statements.

87. Fiserv violated FDIC regulations by failing to maintain record keeping systems
that "provide a detailed picture of all funds and other assets under the control of the fiduciary

from the account’s inception to its closing" and by failing to establish procedures “to process
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work in a uniform and orderly manner and a practical system of checks and balances must be
developed to ensure the integrity of the work performed."

88.  Fiserv further violated FDIC-imposed obligations by failing to conduct an
appropriate review of Pearlman, as the third party; by failing to disclose the existence , if any, of
a relationship between Pearlman and Fiserv, by failing to train personnel who are involved in
transactions concerning Pearlman investment products to "impart a thorough knowledge of the
products involved, of applicable legal restrictions, and of customer protection requirements...";
by failing to have in place compliance policies and procedures to "ensure that non-deposit
investment product sales activities are in compliance with applicable laws and regulations;" and
by failing to establish compliance procedures to identify "potential conflicts of interest... [and] to
monitor customer complaints and their resolution."

89, Fiserv breached the duty of care owed to its customers, the Plaintiffs, as described
above.

90.  Fiserv’s breaches of duty were the proximate cause plaintiffs’ injuries, in that each
of Fiserv’s breaches were a substantial factor in bringing about the injuries suffered by the
Plaintiffs. As a result of Fiserv’s negligent conduct, the Plaintiffs were damaged. The Plaintiffs
reasonably and foreseeably relied on what turned out to be false information concerning the
investments they made in the Pearlman Fraud and have been damaged as a result, and are entitled
to recover all actionable damages, including general, consequential, incidental and special
damages, lost profits, lost opportunities and other damages.

91.  Fiserv’s actions were malicious, fraudulent, oppressive, and intended to injure the
Plaintiffs, rendering Fiserv liable for punitive damages.

WHEREFORE, Plaintiffs demand judgment for damages, interest, prejudgment interest,

attorneys’ fees and costs, and for such other and further relief that this Court deems appropriate.

COUNT V
BREACH OF CONTRACT
92.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as
though fully set forth herein.
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93, As set forth above, Fiserv, as custodial trustee, obligated itself to certain
contractual duties, inter alia: to timely and accurately report customers’ holdings and the accurate
value thereof to both customers and the IRS; to ensure that only qualified investments meeting
IRS and IRC standards be placed into Plaintiffs’ Fiserv IRA accounts; to enforce the rights and
remedies available to holders of Transcon Investments; and not to commingle funds from

multiple accounts held by customers. As alleged above,

94, - Fiserv breached one or more of these duties in its dealings with respect to
Transcon Investments. Plaintiffs have suffered substantial financial injury as a direct,
foreseeable and proximate result of Fiserv’s contractual breaches, as alleged herein. In addition

to the general damages flowing directly from these breaches, the Plaintiffs are entitled to recover

consequential, incidental and special damages, lost profits, lost opportunities and other economic
damages.
WHEREFORE, Plaintiffs demand judgment for damages, interest, prejudgment interest,

attorneys’ fees and costs, and for such other and further relief that this Court deems appropriate.

COUNT VI

VIOLATION OF THE FLORIDA SECURITIES
AND INVESTOR PROTECTION ACT

95.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as
though fully set forth herein.

96. The Transcon Investments involved a commitment of money.

97.  The Transcon Investments involved a common enterprise.

98.  The Transcon Investments involved an expectation of profit solely through the
efforts of another.

99.  The Transcon Investments constituted investment contracts.

100. The Transcon Investments involved the offer, sale or purchase of a security.

101. The Transcon Investments were sold to the Plaintiffs in violation of F.S. §§
517.12(1); 517.301(1 )(a) 1 and 517.07(1).

102. In connection with the establishment of the IRA custodial account between Fiserv
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and the Plaintiffs, Fiserv acted as agent for Pearlman within the meaning of F.S. §§ 527.211(1)
and (2), which provides the following remedy in the event of a violation of the anti-fraud or
registration requirements of the Florida Securities and Investor Protection Act:

Each person making the sale and every director, officer, partner, or agent of

or for the seller, if the director, officer, partner, or agent has personally

participated or aided in making the sale, is jointly and severally liable to the

purchaser in an action for rescission, if the purchaser still owns the security,

or for damages, if the purchaser has sold the security.

103. Fiserv acted as agent for Pearlman and his co-conspirators by providing access to
IRA custodial services to victims of the Pearlman Fraud, upon information and belief, by
receiving financial compensation or consideration for agreeing to act as the “IRA custodian of
choice” for victims of the Pearlman Fraud, by treating Pearlman and his co-conspirators as its
customers, as opposed to the account holders victimized by the Pearlman Fraud, by allowing the
Pearlman Fraud to be perpetuated despite numerous and all-too-obvious red flags that had all the
earmarks of a classic Ponzi scheme.

104. To victims of the Pearlman Fraud who established Fiserv IRA custodial accounts,
Fiserv was an agent of Pearlman and his co-conspirators since they were told that, if they wanted
to invest their retirement funds in the Transcon Investments, they had no choice but to open
Fiserv accounts, representations on which they relied in their decisions to open Fiserv accounts
and invest in the Transcon Investments.

105. By reason of the foregoing, Fiserv violated F.S. §§ 517.12(1); 517.301(1 )(a) 1
and 517.07(1), and each Plaintiff is entitled to damages and/or rescission from Fiserv.

WHEREFORE, Plaintiffs demand judgment for rescission, damages, interest,
prejudgment interest, attorneys’ fees and costs, and for such other and further relief that this

Court deems appropriate.

COUNT VII

AIDING AND ABETTING VIOLATION OF THE FLORIDA SECURITIES
AND INVESTOR PROTECTION ACT

86.  Plaintiffs incorporate by reference all prior paragraphs of this Complaint as
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though fully set forth herein.

106. Fiserv aided and abetted Pearlman and his co-conspirators, acting in concert with
various sales agents at their control, and in connection with the offer and sale of an investment or
security as represented by the Transcon Investments by providing substantial assistance to
Peariman and his co-conspirators who employed various devices, schemes, or artifices to defraud

Plaintiffs in connection with their purchase of the Transcon Investments through custodial

accounts maintained with Fiserv.

107.  Fiserv aided and abetted Pearlman and his co-conspirators, acting in concert with
various sales agents at their control, in connection with the offer and sale of an investment or
security as represented by the Transcon Investments by providing substantial assistance to
Pearlman and is co-conspirators who directly or indirectly obtained money or property, often
monies directed through Plaintiffs’ Fiserv custodial accounts, by means of an untrue statement of
a material fact or by an, omission to state a material fact necessary in order to make the
statements made, in the light of the circumstances under which they were made, not misleading.

108.  Fiserv aided and abetted Pearlman and his co-conspirators, acting in concert with
various sales agents at their control, in connection with the offer and sale of the Transcon
Investments by providing substantial assistance to Pearlman and his co-conspirators who
obtained money or property through the offer and sale of unregistered securities within the state
of Florida.

109.  Fiserv aided and abetted Pearlman and his co-conspirators, acting in concert with
various sales agents at their control, in connection with the offer and sale of the Transcon
Investments by providing substantial assistance to Pearlman and his co-conspirators who
obtained money or property through the offer and sale of unregistered securities within the state
of Florida although none of the parties were registered as securities salesmen with the State of
Florida.

110.  Pursuant to F.S. § 517.211(2), remedies available in cases of unlawful sale,

Plaintiffs are entitled to damages and/or rescission from Fiserv.
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WHEREFORE, Plaintiffs dernand judgment for rescission, damages, interest,
prejudgment interest, attorneys’ fees and costs, and for such other and further relief that this

Court deems appropriate.

Dated: Deccmbera_& 2008

tiolly SObmitted:
J. Pearl {
FBN: 0255297

Pear! Malarney Smith, PC
649 5* Ave. South
Naples, FL 34102

Tel. 239-659-1005

Fax 239-659-1007

robert@investorattorneys.com

N: 0081434
Lowy Law Firm, LL
3907 Henderson Blvd., Suite 200
Tampa, FL 33629-5761
Tel: 813-288-9525
Fax: 813-282-0384

Email: jameslowy@LowyLawFirm.com

es F. Lowy, Esq‘l
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NAME TOTAL
Alkow, Beverly (IRA) $612,154.45
Andrews, Fred (IRA) $123,877.79
Arkin, Deborah (EPP) $19,515.94
Arkin, Steven (IRA) $119,432.93
Barrett, Joanne (Rollover) $63,614.39
Bernstein, Joan (IRA) $185,725.37
Bernstein, Maurice (IRA) $105,087.99
Boenig, Jeffrey (IRA) $34,309.65
Chitester, Lester (IRA) $51,375.07
Chitester, Mary (IRA) $143,207.93
DeWalt, David Allen (Rollover IRA) $169,047.47
DeWalt, David Allen (Pension Plan) $19,945.30
Dexter, Lynn (IRA) $24,916.89
Dynasty Construction 401K (FISERYV statement shows: $854,573.23;
Indivdual accts total: $913,044.97 $913,044.97
Barrett, John, (Dynasty) As Trustee
Hirschmann, France (Emp. Pension Plan) $3,500.00
Hirschmann, France (IRA) $12,933.46
Hirschmann, Kenneth (IRA) $339,356.49
Jonas, Barry ( IRA) $284,966.89
Kesinger, Margie (IRA) $74,298.06
Kesinger, Margie (Rollover) $4,726.43
Miller, Wayne A. (Rollover) $34,039.33
Monks, Rosalie (IRA) $78,852.76
Nevler, Leda (IRA) $36,178.60
Paaso, Theodora (Rollover) $27,882.91
Parr, Stephen (Simple) $107,191.01
Pashayan, Maria Dr. (Keogh) $328,327.31
Pashayan, Maria Dr. (IRA) $50,850.85
Pashayan, Richard Dr. (Keogh) $1,308,595.90
Pashayan, Richard Dr. (IRA) $50,487.37
Provenzano, Linda (IRA) $86,394.56
Reed, Beverly (IRA) $100,927.54
Richardson, Elizabeth (IRA) $131,272.59
Rosen, Paula (IRA) $13,103.56
Rosen, Paula (IRA) $77,648.90
Rothschild, Jerome (IRA) $45,000.00
Sarin, Sheryl (IRA) $12,848.84
Scheller, Frederick (Rollover) $19,816.01
Scheller, Libia (Rollover) $9,316.60
Swette, Dominique (IRA) $116,734.08
Williams, James (IRA) $85,141.34
Wright, Betsy (IRA) gi}ég?gggg
Wright, Gregory (IRA) ,180.
TO%E resonit $6,546,468.28
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Denver, Colorado 80202-3323 Denver, CO 80217-3785
i raeta e Rollover/Conversion Form
L This form must be completed in addition to (or in conjunction with) a Retirement Accounts, Inc. (RAI) Roth Individual Retirement Account Application (since
""‘_ you need a Roth IRA at our firm to transfer, rollover or convert Roth IRA assets).
3 'gj .
o Section | - Current (Resigning) Trustee Information Complete for Roth IRA Transfers and Conversions from another institution.
= {Please type or print in black ink.)
E
il . -
U cwnwsse Dot ment Accownts, TAL, QureriTustee  Redacted
s Mailing Address ? - - _
= = 0' 8 JY 123 28 r Telephone (inciude orea code)
5 demver Co P82,2-378C &60 ) 35 - 438
= Ciy/State/Zp 4
;..—‘ Section 2 - Roth IRA Account Owner Information Retirement Accounts, inc. Roth IRA Account #
= (Please type or print in black ink,)
Y - Social Security # Redacted
Your Name
ﬁ);"” g"’t’ffo wirl 2 Date of Birth Redacted
Mailing Address Redacte —
werng AoeTess — Telephone (home) Redacted
City / State / Zip R _
{business) b, . ~A ,

Section 3 - Transfer/Rollover/Conversion Option

Transfer: Describes the movement of Roth IRA assets directly between Roth IRA trustees without distribution to the individual. As such, no tax forms are

generated by either Roth trustee. (This process involves the transfer of an existing Roth IRA account; non-Roth IRA plan types may not be transferred to
aRoth IRA.)

Rollover: Describes a cash and/or asset contribution to a Roth IRA by an individual within sixty (60) days of receipt of the eligible Roth IRA rollover
distribution. To make this rollover, the individual must have received an eligible distribution (full or partial) from another Roth IRA outright. The individual
may not roll over all or any part of a distribution from a business retirement plan, 401(a) or (b) annuity or any other non-Roth IRA. (Non-Roth IRA rollovers
ordirect rollovers from a business retirement plan may be made into a “Traditional” (non-Roth) IRA, and require the use of a different form.)

Conversion: Describes a cash and/or asset contribution to a Roth IRA from a Traditional IRA by taxpayers with Adjusted Gross Income under $100,000
{and not married and filing separately). By checking the Conversion box, the Account Owner certifies that the conversion meets the requirements under law
for a qualifying conversion contribution as defined in the Plan documents, and that he or she understands the tax consequences of the transaction.

Note: If the current trustee of a Traditional IRA does not “convert” cash and/or assets directly to RAI, but instead sends them directly to you as Account
Owner, itis your responsibility to initiate the qualifying conversion contribution to your RAI Roth IRA. (You must ensure that the contributionis clearly indicated
as a “Conversion.” Please contact an RAl Customer Service Representative for further instructions.)

This will be a (choose one) J Transfer (J Rollover (3 Conversion

Section 4 - Asset List and Instructions The option described in Section 3 will be (choose one} Q Partial OR mplete (Please provide a
copy of your most recent account statement for complete transfers or conversions. If Partial, please specify exact assets or dollar value below.)

Dallar Value

ALL

Liquidate/Sell |Reregister® Description of Asset/Cash

v A L)

Number of Shares | Acct #/ Cert# / Mawrity Date

ALL

“» | | O | &

*Assets should be reregistered to:
Retirement Accounts & Co. —
FBO ﬁgfflz M OSKéw 1 7 2 pomra
P.O. Box 173785
Denver, CO 80217-3785

Make checks payable to Retirement Accounts, Inc.
Tax ID number: 84-1314088.

For overnight delivery only
Retirement Accounts, Inc.
717 17th St., Suite 1700
Denver, CO 80202-3323

THIS FORM MUST BE SIGNED ON PAGE 2.

(Continued on the reverse side.)

@ Retirement Accounts, Inc., 1998

ROTH-2004 (RAI) (1/98)




RAI Roth IRA Transfer/Rollover/Conversion Form (continued)

Section 5 - Broker-Dealer Information (To be completed by the
Account Owner's Designated Representative if he or she has been outho-
rized as an agent for the account)

Dealer Name

Dealer Number

Branch Number

Branch Address

Designated Representative’s Name

Designated Representative Number

Designated Representative's
Phone Number

Designated Representative’s
Signature X

Date

Section 6 - Signatures

I certify that | have read the description for the transaction | have chosen
and understand and agree to all the terms thereunder. | represent that any
rollover or conversion contribution | have authorized onthis form represents
a valid rollover or conversion contribution as defined by law and described
in the Roth IRA Plan documents. t understand it is solely my responsibility
to determine the validity of any Roth IRA rollover or conversion contri-
bution. In the case of a Roth IRA rollover, | understand it is solely my
responsibility to initiate and make such rollover. In the case of a Roth
IRA transfer or conversion, the current Trustee is authorized to send
cash and/or assets to RAl as specified. | hereby agree to indemnify
and hold harmless RAIl for any and ali costs, obligations, losses,
claims, damages and expenses {including reasonable attorneys' fees)
related to or associated with its agreement to accept the assets reflect-
ed on this form.

Roth IRA Account Owngss

Signature X //&L M

Date - /77~ ‘)‘i

Please ask your current trustee if a signature guaranatee is required.
Signature Guaranteed by

Name of Firm or Bank

Signature of Officer
and Title X

Acceptance by Retirement Accounts, Inc.
{To be completed by Retirement Accounts, Inc)

Retirement Accounts, inc. hereby accepts the appointment as Roth IRA
Trustee of the assets listed. This acceptance is not to be construed as
validation of any rollover or conversion contribution, if any.

By

Title

Date

© Retirement Accounts, Inc., 1998

20f2

ROTH-2004 (RAl) (1/98)
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ETIREMENT
ACCOUNTS, INC.

Retirement Accounts, Ine.

717 {7th Streez, Suite 1700 .
Denver, Colarado 80202.3323
1-800-325-4352

Pleose direet moil to:
P.O. Box 173735
Denver, CO 80217-3785

Dog, 17710:2... Filed-06/20/18 - Entered.06/20/18
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IRA Distribution
Request Form

1. IRA Account Owner Information (plose type or print)
Redacted

Retirament Accounts. Ine. Account #

VETER MIskow T2
Rasidanaa Addracs /nnte 2N 2avi
Redacted

CitysateZip  Redacted

Name

Check here if this is a change of add;es. Q
Daytime Phone Redacted
Redacted
Redacted

Retirement Accounts, Inc. {RAI) as Trustee of my Individual

Retirement Account, is raquested to make payment(s) to me
as follows:

2- Reason hﬁ'?f” ;}(ho#ﬁ?one}c OV VERS o/

Q A Iam unfier age '59%. [Undetstand the IRS 10% premature
distribution panalty tax may be imposed on this paymernt.

Q 8. This distribution is intended to qualify as a “substantally equal®
payment under Saction 72(1) of Me Intemal Revenue Code.

Q C. I have become disabled as defined in Section 72(m) of the
internal Revenue Code. ) have completed and attached RAI's
Acknowledgment of Disability Form.

Q D. 1 am over age 59%.

Date of Birth

Social Security #

Q E. | am over age 70% and this distibution is intended 1o satisty my
Required Minimumn Distribution. (Please also complete Section 5)

O F. | wish 1o have a racent contribution removed or corrected.
(Please also complets Saction 6, )

Q G. limend 1 use this distidution 10 pay for medical expenses that are
in excess of 7.6% of my adjusted gross income.

Q H. lintend to use this distibution 1o pay for health insurance

premiums as permitted to unemployed individuals under IRS
Coda seciion 72(1)(2)(D).

Q 1. lintend to use this distibution 1o pay for “qualified higher education

expenses” as permitted and defined under IRS Code Section
T2(1)(2)(E).

Q B. installment Payments:
It you are age 70% or older. please read and complete the “Infor-
maticn Conceming Minimum Distributions” in Section 5. Then
complete following itams 2, 3 and 4. Otherwise, complete all
information following.

1. Instaliment payments are a specified dollar amount or are based on a
given payment period. | choose:

Q a. anamountof § for each
payment pericd. (Specify exact amount or enter °all available

cash.”)
Q b. afixed peried of years.
2. The first payment should be deducted in the month of

.19
3. Please deduct and send my payments (chocse one):

Q near the middle of the applicable month.
Q atthe end of the applicable month,
4. Subsequent payments are 1o be paid (choose one):
Q annually O semiannually
Q quarterly Q monthly O bimonthly

{(Note: You, the IRA Account Owner, must ensure that enough cashis
available to make sach payment when due. Payments will continue until
you notify RAl to the contrary.)

4. Asset Instructions
Q A. Payment to be made in cash (choose ali that apply):

O 1. 1authorize RAI 10 liguidata or reregister the asset(s) listed
below.

Q 2. 1 have contacied my Designated Reprasentative 1o liquidate
any broker-held assets (such as stocks and bonds) or any
limited parmerships or other illiquid assets 1 choose 16 haye
sold. My Designated Representative will be responsible for for-
warding funds 1o RAl.

O 3. My Peak Money Market balance is sufficient to make the
distribution.

O 4. lauthorize RAI to request funds from my drokerage account #

at

brokerage firm,

Q‘{ Distribute (reregister) sharas of the following asssts into my
personal name to make up the requested amount.

Q J. I wish to take a “qualified first-time homebuyer distibution” as Plegse list assets here:
permitted and defined under JRS Code Section 72(1)(2)(F).
, : # $ Liguie | Re-
Do notuse this form for 2 Trustee-to-Trustee Transfer, Shares|  Ame Name of Assez dae 1 | regis-
Sell | ter
3. Payment Ammount(s) {check one ond complete appheable blanks)
o K y . y - / 4
Q A. Single Payment; . M%#M' ﬁ L L /7‘_( S5 | a | o
. —
I wish to withdraw Q| Q
aa
from my IRA. (FIlf in dollar amount or writa in Yotal amount,” or
‘200 shares of XYZ stock,” elc.) a Q
(Continued on the reverse side)
© Retirement Accounts, Inc,, 1997 10f3 RAMITIS (rev. 11/97)
v/2 Fovd 668SPETEBE Al ON] SINNODIJVY INIWIHAILIN:WOAd 2T:S1 86~-T1-83d
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Please Direct mall to:
P.O. Box 173785
Denver, CO 80217-3785

Retirement Acounts, Inc.

717 17th Street, Suite 1700
Denver, Colorado 80202-3323
1-800-325-4352
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Self-Directed
Roth Individual Retirement Account

Application

Adoption Agreement

Establishment and Appointment

I, the undersigned Participant (“Account Owner”), hereby establish a Roth
Individual Retirement Account (“Roth IRA") under the Roth Individual Re-
{irement Plan and Trust Agreement which is incorporated within this
Adoption Agraement by this reference. | designate Retirement Accounts,
Inc. (RAl) as Trustee of ihis Roth IRA and make the following declarations.

Spousal Consent

(To be executed if Primary Beneficiary is other than spouse and Roth IRA
Account Owner is subject to laws of community property state. ) | consent
to the Beneficiary Designation on this Application.

Spouse's Signature X

Account Owner Information (please type or print)

Full Name PETZ’K /\@‘SK DWW 1T Z

Redacted

Mailing Address

City/StateZip |

Telephone - Day ( Redacted
Redacted

Redacted

i =

Redacted

Telephone - Evening (

Social Security Number

Birth Date

Date

Trade Authorization by Phone (TAP)

| girect Retirement Accounts, Inc. to accept telephone trading requests
on behalf of my account through its Trade Authorization by Phone (TAP)

service:

QYes QNo
(If feft blarik, telephone trading requests will be accepted for mutual
funds and/or other investments for which RAI will accapt telephone
authorizations.)

Designated Representative Information

he Designated Representative s an agent of the Account Owner, and not
of RAI. RA! shall be relieved of any responsibility for acting on instructions
from the Account Owner’s Designated Representative. See Article VI of the
Roth IRA Plan and Trust Agreement) .

Primary Beneficiary Designation My “Three &Wildrpn

(See Article VI of the Roth IRA Plan and Trust Agreement.) Representative's Name

Name  TJegse  Book Moskow Tz miE

Address Redacted Firm Address

citystatezip  Redacted City/State/Zip

Date of Birth Redacted Representative's Phone Number ( )

Broker/Dealer

R
social security #  Redacted

Relationship

Broker/Dealer's Address

Sen

Contingent Beneficiary Designation
(In case of death of Primary Beneficiary)

City/State/Zip

Cash Investment
The IRA Account Owner directs that any cash received by the Trustee be

Name

Date of Birth

deposited automatically into the Peak Money Market Account, pending
further investment direction.

Social Security #

a

" 2y . /.. .
SEE ﬂﬂﬁc/;,gewv"l-cr écl’z/n//{hc:/ P«.m,
(Attach another sheet of paper to designate additional beneficiaries.)

Joeile # Samaue |

theﬂ(—fc:“évff& —

(Continue to the next page.)

® Retirement Accounts, Inc., 1998

Q o

ROTH-1992 (RAI) {1/98)

coes 65055
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Self-Directed Roth individual Retirerhent.Account

Application (continued)

Roth IRA Plan Type {choose only one):

{3 RothIRA (Contributory) is intended for contributions (up to a maxi-
mum of $2,000 annually) which are not tax deductible, but which may
be withdrawn tax-free if part of a "qualified distribution.” This plan type
includes Spousal Roth IRAs, in which a separate Roth IRA must be
established (with a Separate Application) for each spouse.

Roth Conversion IRA is intended for conversion contributions from

a “Traditional” IRA into this Plan (during a single tax year) by taxpay-
ers with Adjusted Gross Income under $100,000 and not married filing
separately. Designating this plan type certifies that the conversion
meets the requirements under law for qualifying rollover contributions
defined in the Plan documents.

Q& Roth Combined IRA is intended for accounts containing both annual
Roth IRA contributions and conversion contributions or conversion
contributions for different tax years. Designating this plan type cerlifies
that the conversion(s) meet the requirements under law for qualifying
rollover contributions defined in the Plan documents, and the account
owner understands that the five-year exclusion period for receiving
tax-free “qualified distributions” may be extended by making an addi-
tional conversion contribution into the same Roth IRA. This plan type
allows the account owner to poo! regular Roth IRA contributions and
conversion contributions for investment purposes,

Roth tyProgram Fee Schedule Selection
& simple Roth IRA @ Flexible Roth IRA

Check Enclosure Summary

Roth IRA Contribution for 19 (82,000 maximum) $

Roth IRA Contribution for 19 (82,000 maximum) $

Cash Roth Rollover Gontribution $

Cash Conversion Contribution $

Establishment Fee”
(825 Simple, $50 Flexible) 8

25"

Annual Administration Fea
(Simple*: $58; Flexible: 4%
of asset value billed biannually)

s 55
s. ¥

Total Enclosed (Make checks payable to
"Retirement Accounts, Inc.”)

and | give Retirement Accounts, Inc. consent to record and play back
such calls.

@ That] have received and accept the Trustee's fee schedule.

In witness whereof, | evidence adoption of the Plan by execution of this
Adcption Agreement on the date below.

S.Zi.’;‘tﬂﬁf e X %ﬁ: %A,eyw?" BN

Date fFeé 2 1G9 d

Retirement Accounts, Inc. hereby accepts appointment as Trustee

of this Roth IRA. J

Retirement Accounts, Inc,
By:

= ,
Account Number (RA/ vyi/complste) a ; . /
ey

Each Account statement Yyou receive shows the value of your assets, all
transactions that have taken place and ali fees that have been charged.
RAI reports the value of account securities as accurately as possible
using the resources available to us. The prices listed on your RAl
account statement may differ slightly from the values listed on your bro-
kerag» account or other invastment sponsor statements. RAI cannot
guarantee the accuracy of prices obtained from quotation services, nor
the length of availability of such prices. Assets marked N/A indicate that
& current price was not available at the time of valuation, or that the
security had no value, Niquid assets (such as limited partnerships and
private stock) are generally reflected at original offeririg cost to investors
unless we receive written notification verifying a new “fair market value®
from an officer representing the investment.

Valuation Reportingy Policy

Note: Retirement Accounts, Inc. does not conduct appraisals of invest-
ments, and it does not seek to verify any values reported 1o it by officers
representing the investments. You should refer to reports received from
the general partner, corporate issuer or sponsor {or contact these
sources directly) with regard to the current operation and status of your
chosen asset(s). The account statement (and reported values therein)
should not be used as a basis for making, retaining or disposing of an

investrr ent. Please contact your Designated Representative with addi-
tional questions.

*These fees must be paid at time of application,

Your Acknowledgment and Signature

Having read all pages of this application, the Plan and Trust Agreement

and the Disclosure Statement, | understand and agree:

© To manage the investment of this Roth IRA pursuant to the provisions
of the Roth JRA Plan and Trust Agreement.

e To the Arbitration Agreement (stated herein).

® That, unless | answered NO to telephone authorization (the TAP ser-
vice), | have authorized Retirement Accounts, Inc. to honor telephone
transaction requests for my account. [ understand and agree that
Retirement Accounts, Inc. is not responsible for determining whether
or not a caller is authorized other than verifying that such caller is
using the proper identifying number for my account. | understand and
agree that neither Retirement Accounts, Inc. nor its agents will be
responsible for unauthorized trades in my account.

© That Retirement Accounts, inc. has installed automatic telephone re-
cording equipment on telephone lines used by Customer Service
Representatives who handle trading processing and client inquiries

Arbitration Statement

The Account Owner hereby agrees that all claims and disputes of every
type and matter which may arise between the Account Owner and
Retiremant Accounts, Inc. shall be submitted to binding arbitration pur-
suant to the rules of the American Arbitration Association, that such
arbitration proceedings and hearings shall take place only in Denver,
Colorado; and that, to the extent not preempted by federal law, Colorado
statutory faw (including without limitation the statutes governing the
award of damages in arbitration) and Colorado cornmon faw shall control
during arbitration. The Account Owner expressly waives any right he/she
may havs to institute or conduct Iitigation or arbitration’in any other forum
or locaticn, or before any other body. Arbitration is final and binding on
the parties. An award rendered by the arbitrator(s) may be entered in any
court having jurisdiction over the Parties. Under the rules of the American
Arbitration Assaciation, thera may be no right to prearbitration discovery,
including depositions or written questions and document production. The
arbitrator's award is not required to include factual findings or legal rea-

soning, and any party’s right to appeal or seek modification of rulings by
the arbitrator(s) is strictly limited.

© Retirement Accounts, Inc., 1998

Bofs

ROTH-1993 (RAI) (1/g8)
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. Pg 44 of 78
RETIREMENT :
ACCOUNTS, INC.

A
ROTH IRA

account has been established
PETER MOSKOWITZ

Redacted

Redacted _pgp1

ACCOUNT NuMBgR: Redacted o450

Thank you for opening an Individual Retirement Account. Please take a
moment to verify that we have recorded your name, address and account
information correctly. 1If you need to change any of the information
below, please send the corrected information to the return address
referenced above or call us at the phone number provided on this form.

Account Disclosures for the PEAK MONEY MARKET ACCOUNT Account

A. Rate Information
The interest rate on wour account is 2.18 % with an annual
percentage yield of 2.20 9. This is a wvariable rate account.
Your interest rate and yield may change. At our discretion, we may
change the interest rate on your account at any time.

B. Compounding and Crediting
Interest will be compounded on a daily basis. Interest will be
credited to your account on a daily basis.

C. Balance Information
There are no minimum balance requirements for this account. We use
the daily balance method to calculate interest on your account.
This method applies a daily periodic rate to the principal in the
account each day.

Account Information: Corrected Information:
Plan Owner Name: PETER MOSKOWITZ
Mailing Address: Redacted

Plan Owner Telephone: Redacted

Social Security #: Redacted

Date of Birth: Redacted
Plan Type: IRA - ROLLOVER
Billin

SIMPLE
DELI R/NG HIGH PERFORMANCE SERVICE TO SELF-DIRECTED INDIVIDUAL RETIREMENT ACCOUNTS SINCE 1976
P.O. Box 173785 = Denver, CO »80217-3785
303-294-5959 = 800-325-4352 = Fax 303-294-5899

DELIVERING HIGH PERFORMANCE SERVICE TO SELF-DIRECTED INDIVIDUAL RETIREMENT ACCOUNTS SINCE 1976
P.O. Box 173785 » Denver, CO » 80217-3785
303-294-5959 = 800-325-4352 = Fax 303-294-5839
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RETIREMENT
. ACCOUNTS, INC.

A i, R

February 26, 1998
Bernard Madoff
Investment Security
“ Attn: Frank Di Pascali
i 885 Third Ave.

& New York, NY 10022-4834

- RE: Retirement Accounts, Inc. FBO
Peter Moskowitz A/C# Redacted
Your A/C#Redacted

Dear Mr. Di Pascali:

Please use this letter as your authorization to REREGISTER ALL SHARES of the above named
brokerage account as follows:

Retirement Accounts, Inc.

FBO Peter Moskowitz
A/C# Redacted

PO Box 173785
Denver, CO 80217-3785

Enclosed is our corporate resolution to facilitate this request. Please notify RAI once this
transaction has been completed. If you have any questions, please contact a Customer Service
Representative at 1-800-325-4352. Thank you for your assistance in this matter.

Sincerely,

Retirement Accounts, Inc.

Authorized Signor

DELIVERING HIGH PERFORMANCE SERVICE TO SELF-DIRECTED INDIVIDUAL RETIREMENT ACCOUNTS SINCE 1976

P.O. Box 173785 » Denver, CO = 80217-3785
303-294-5959 & 800-325-4352 s Fax 303-294-5899
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RETIREMENT
ACCOUNTS, INC.
March 3, 1998

BERNARD MADOFF INV. SEC.
885 THIRD AVENUE
NEW YORK, NY 10022-4834

Re: Client: PETER MOSKOWITZ
RAI Account #: Redacted
Fund Name: Brokerage Account
Fund Account #; Redacted
Current Registration: Retirement Accounts, Inc. TTEE FBO PETER MOSKOWITZ,

Enclosed is a stock power executed by Retirement Accounts, Inc. which authorizes you to REREGISTER in
the title of and to TRANSFER all shares presently held in the above account to:

RETIREMENT ACCOUNTS INC.
TTEE FBO PETER MOSKOWITZ
P.O. BOX 173785

DENVER, CO 80217-3785

New Account # Redacted

Tax ID: Redacted

Please note that this investment is part of a tax sheltered retirement plan which is exempt from Federal income
taxes and back-up withholding,

Sincerely,

Retirement Accounts, Inc.

TO: Retirement Accounts, Inc.
The above reregistration and transfer was made on — ., as requested.
(Date)

By:
Title:
Date:

RAVTRANSFER. REG 3514

DELIVERING HIGH PERFORMANCE SERVICE TO SELF-DIRECTED INDIVIDUAL RE TIREMENT ACCOUNTS SINCE 1976

P.O. Box 173785 » Denver, CO »80217-3785
303-294-5959 = 800-325-4352 wFax 303-294-5899
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RETIREMENT

IRREVOCABLE STOCK OR BOND POWER

For value received, the undersigned does (do) hereby sell, assign and transfer to

RETIREMENT ACCOUNTS INC.
TTEE FBO PETER MOSKOWITZ
P.O. BOX 173785

DENVER, CO 80127-3785

(Social Security or Taxpayer Identifying Number) Redacted
IFSTOCK ) ALL shares of the capital stock HELD IN THE BROKERAGE ACCOUNT fund represented by

COMPLETE) Certificate(s) No(s) inclusive standing in the name of the undersigned

THIS ) on the books of said Company.

PORTION )

IF BONDS ) ——bondsof ______in the principal amount of § COMPLETE)
No(s) inclusive standing in the name of the undersigned

THIS ) on the books of said Company.

PORTION )

The undersigned does (do) hereby irrevocably constitute and appoint attorney to transfer the

said stock or bond(s), as the case may be, on the books of said Company, with full power of substitution in the
premises.

Dated

Persons Executing This Power Sign Here
IMPORTANT

The signature(s) to this power must correspond with the name(s) as written upon the face of the certificate(s) or bond(s)
in every particular without alteration.

Retirement Accounts, Inc.

TTEE FBO PETER MOSKOWITZ
Account # Redacted

Dated: March 3, 1998

Signature Guaranteed
Retirement Accounts, Inc.

RAUTRANSFER. REG 3514

DELIVERING HIGH PERFORMANCE SERVICE TO SELF-DIRECTED INDIVIDUAL RETIREMENT ACCOUNTS SINCE 1976

P.O. Box 173785 « Denver, CO = 8021 7-3785
303-294-5959 = 800-325-4352 = Fax 303-294.5899




For assistance call 800-325-4352.
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Form 1099-R m CORRECTED (if checked)

PRINTED O0L/23/1999R 9995 Pg 48 of 7§:orassmanoccal] 800-325-4352.

1 Gross distribution 2a Taxable amount Distributions From ; 1 Gross distribution 2a Taxable amount Distributions From
397,003.21 397,003.21 Pensions, Annuities, . 397,003.21 397,003.21 Pensions, Annuities,
Retirement or Retirement or
Profit-Sharing Profit-Sharin,
2b Taxable amount Total : 2b Taxable amount Total 9
not determined distribution Plans, IRAS, : ™ 101 getermined distribution Plans, IRAs,
X X Insurance X X Insurance
Contracts, etc. ‘ Contracts, etc,
IYER' . ity. state, and ZIP cod \YER' ) . city, X P
The !E Si%'ﬂﬁ. ﬁ%ﬁggf&s& city. state, an. code The A%mg's(%%fi ,Tnmc?ll’gfﬁss city, state, and ZIP code
Retirement Accounts, Inc Retirement Accounts, Inc
717 1Tth Street, Suite 2600 : 717 17th Street, Suite 2600
Denver, CO 80202-3326 : Denver, CO 80202-3326
PRedacted "™ FECRedacted o .FRedacted  numbert I RECRedacted ™
3 Capnal gain (included 4 Fedetal income tax withhekd | 5 Employee contributions ' 3 Capital gain (included 4 Federal income lax withheld Employee contrib
in box 2a) of insurance premiums in box 2a) or insurance premiums
6 Nat unrealized appreciation | 7 Distribution code a1 8 Otner % ' 6 Netunrealized appreciation | 7 Distribution code sr“e},’, 8 Other %
in employer’s securilies i in employer's securilies
2 2
9a Your percentage of total distribution 9b Total employee contributions ; 9a Your percentage of tolal distribution 9b Total employee contribulions
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Peter Moskowitz
Redacted

January 13, 2009

Fiserv. Investment Support Services
717 17th Street Ste.1700
Denver, Co 80202-3331

Dear Sirs:

On January 10, 2009 | received SIPC claim forms and notice of liquidation by the SIPC of
Bernard Madoff Investment Securities LLC from the SIPC appointed trustee, Irving H. Picard, Esq. | have
a Roth IRA account being handled by your company. The account number isRedacted The
securities in that account were valued at $1,154,098.96 according to my understanding of the last
brokerage statement. The securities from that account were located in a segregated or individual
brokerage account managed by the Madoff firm. | believe the account is in your name with me as the
beneficiary. | believe that this account is covered by the Securities Investor Protection Act. | ask that
you file the appropriate claim form with the SIPC trustee so as to maximize the recovery of assets to my
account. Time is of the essence. There are less than fifty days left to file a timely SIPC claim in this
matter. If you can not comply with my request, please notify me immediately with a full and complete
explanation. Please send me a copy of any claim form that you do file for my records.

Sincerely,

e

z, D2s

Filed 06/20/18 - Entered 06/20/18-19:3718—Exhibit 22—
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January 7, 2009

RE: PROOF OF CLAIM FORM

Dear Sir/Madam:

Fiserv Investment Support Services (Fiserv ISS) recently received the enclosed Proof of Claim
form.

Because all Fiserv ISS retirement plans are self-directed, we cannot comment on this matter.
Please contact your financial representative with any questions you may have regarding this
claim. If you should choose to participate in the claim, please return your completed claim form
to the claims administrator at the address indicated in the security litigation materials. We have
authorized the claims administrator to accept the signature of the beneficial owners (our clients)
on these forms. It is not necessary for you to obtain a signature from Fiserv ISS on this form.

If you still hold this as an asset in your Fiserv ISS retirement account, the Claimant Section
should be completed in the name of the IRA FBO (Your Name and Account Number).

If the asset is still held in your Fiserv ISS IRA, and you do not complete the Claimant
Section correctly, the proceeds from this claim (if received by you personally) will be
deemed a distribution. You may be required to pay income taxes and any applicable
penalties. If you have any questions regarding the completion of the Claimant Section of

the proof of claim form, please contact one of our Client Relationship Representatives at
800-525-2124.

Thank you for your attention to this matter.
¥

Fiserv Investment Support Services

Enclosure

\\Lincolntrust neAL TC\HomeDrives\ngiralb\My Documents\Proof of Claim Templates.doc
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Peter Moskowitz
Redacted

January 26, 2009

Fiserv Investment Support Services
717 17th Street Ste. 1700
Denver, CO 800202-3331

Dear sirs:

| have received your proof of claim form letter dated January 7, 2009. | also received a telephone call on
January 21 from Brian Martishinske in response to the letter | sent you dated January 13. He informed
me, in no uncertain terms, that your company will not file the SIPC claim related to my Roth IRA account
with you and the missing securities in the account you established with Bernard Madoff Investment
Securities LLC as | requested in my letter. He explained that your company has made an arrangement
with the claims administrator to accept my signature on the form. Please send me a copy of any written
agreement or the names of the parties to that agreement if it isn't in writing. Your letter mentions the term
"veneficial owner". Please explain this term. | was under the impression that you owned the account as
custodian for my IRA. | don't know that | have the proper standing to sign the form unless itis in a
capacity as your agent. | never had such authority before, why now? Even then | don't know if IRSor
other regulations permit me to do so for my own IRA. | may be able to do so if you have abandoned your
responsibilities to me. In any case you are the primary custodian of the documents necessary to file the
claim. | believe the only document necessary to file the claim is the last monthly brokerage statement at
the filing date. At least send me your copy of that statement. If you do not have that statement please
explain how you could value my account or expect the SIPC administrator to process the claim. The
information you sent was inadequate. Furthermore if | am signing in your stead then | believe | need to
understand the complete relationship between the Madoff firm and yours in order to answer questions
4,5,6,7, and 8 so as to complete the form properly. Please send me the information | require so that |
may more adequately protect my interests. Please respond promptly as deadlines in this matter are
approaching.

Thank you for your attention to this matter

S Pk
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February 6. 2009

PETER MOSKOWITZ
Redacted

RE: PETER MOSKOWITZ, Roth IRA #Redacted

Dear PETER MOSKOWITZ:
Fiserv Investment Support Services (“Fiser\' 1SS™) recently sent a notification 10 its séif-direcled ‘Indi\)idl.la]
Retirement Account (“IRA™) owners who had chosen to invest their Fiserv ISS IRAs with Bernard Madoff and his
brokerage firm, Bernard L. Madoff Investment Securities, LLC ("BMIS™). Because additional information has
come out since that notice we are providing the following update.

SIPC Trustee Claims Process

In January 2009 Fiserv ISS placed in overnight mail all claim forms that it received from the Securities Investor
Protection Corporation (*SIPC”) Trustee, Irving H. Picard. As stated in those forms. the deadline for filing with the
Trustee is March 4. 2009. Fiserv ISS will not be filing claims on behalf of account owners — it is the responsibility
of each account owner to decide whether or not they wish to file a claim, and to complete and submit the proper
forms to the Trustee.

Some account owners have-requested that we provide them with account documents to support their claims with the
Trustee. and we have been working diligently to complete those requests. Please note that your Fiserv ISS
statements reflect only the total market value (as reported to Fiserv ISS) of your account at BMIS. and not the
purported holdings of your BMIS account. Detailed holdings should have been included on statements provided to
you by BMIS.

Because requests for all documents that relate to an account take longer than requests for only certain documents
(such as account statements), in order to expedite document requests we ask that you refer to the forms provided by

the Trustee for instructions as to what specific documents are required.

Trustee’s Release of Account Owner Information

On February 4. 2009. the SIPC Trustee filed with the court a document that it had prepared for it entitled
“Customers.” The document included names and other information relating to customers of BMIS, including some
partial (and in a handful of cases. complete) account numbers. The court then made that information available to the
public. Please be assured that this information alone is not sufficient to access accounts. In addition, all these
accounts are currently restricted with respect to transactions. In any case, more identifying information, including
but not limited to full account numbers, is required to access accounts.

Form 1099 Reporting

A few account owners have asked for clarification regarding the tax reporting on amounts recovered through the
SIPC Trustee. As directed custodian for sell-directed IRAs, Fiserv ISS is required by the Internal Revenue Code to
report on Form 1099 any amounts removed from an IRA account. This requirement applies to amounts that may be
recovered from the Trustee in relation to investments that were originally made through a Fiserv ISS IRA.

With respect to any recovery related to your investments with BMIS, your options include, but may not be limited
10. having the recovery directed to your Fiserv IRA (in which case no 1099 would be required). or directing the

Trust and Custodial Services provided by
Jrust Industrial Bank, member FDIC.
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SIPC Trustee to pay it to you or to a successor IRA custodian. Because Fiserv 1SS does not give tax advice, you
should consult with a qualified tax advisor as to which method is best for your particular situation.

If you have questions specifically regarding Bernard L. Madoff or BMIS, pleasc contact the SIPC Trustee, Mr.
Irving H. Picard at (888) 727-8695.
Sincerely,

Fiserv Investment Support Services
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February 6. 2009

PETER MOSKOWITZ
Redacted

RE: PETER MOSKOWITZ, Roth IRA #Redacted

Dear PETER MOSKOWITZ:

Fiserv Investment Subpori Services (“Fiserv ISS™) recently sent a.notiﬁcation to its self-directed Individual
Retirement Account (“IRA™) owners who had chosen to invest their Fiserv ISS IRAs with Bernard Madoff and his
brokerage firm, Bernard L. Madoff Investment Securities, LLC (*“BMIS™). Because additional information has

come oul since that notice we are providing the following update.

SIPC Trustee Claims Process

In January 2009 Fiserv ISS placed in overnight mail all claim forms that it received from the Securities Investor
Protection Corporation (“SIPC") Trustee, Irving H. Picard. As stated in those forms, the deadline for filing with the
Trustee is March 4, 2009. Fiserv ISS will not be filing claims on behalf of account owners — it is the responsibility
of each account owner to decide whether or not they wish to file a claim, and to complete and submit the proper
forms to the Trustee.

Some account owners have-requested that we provide them with account documents to support their claims with the
Trustee, and we have been working diligently to complete those requests. Please note that your Fiserv ISS
statements reflect only the total market value (as reported to Fiserv ISS) of your account at BMIS. and not the
purported holdings of your BMIS account. Detailed holdings should have been included on statements provided to
you by BMIS. :

Because requests for all documents that relate to an account take longer than requests for only certain documents
(such as account statements), in order to expedite document requests we ask that you refer to the forms provided by
the Trustee for instructions as to what specific documents are required.

Trustee’s Release of Account Owner Information

On February 4. 2009. the SIPC Trustee filed with the court a document that it had prepared for it entitled
“Customers.” The document included names and other information relating to customers of BMIS. including some
partial (and in a handtul of cases. complete) account numbers. The court then made that information available to the
public. Please be assured that this information alone is not sufficient to access accounts. In addition, all these
accounts are currently restricted with respect to transactions. In any case, more identifying information, including
but not limited to full account numbers, is required to access accounts.

Form 1099 Reporting

A few account owners have asked for clarification regarding the tax reporting on amounts recovered through the

SIPC Trustee. As directed custodian for self-directed IRAs, Fiserv ISS is required by the Internal Revenue Code to

report on Form 1099 any amounts removed from an IRA account. This requirement applies to amounts that may be
" recovered from the Trustee in relation to investments that were originally made through a Fiserv ISS IRA.

With respect to any recovery related to your investments with BMIS. your options include. but may not be limited

to. having the recovery directed to your Fiserv IRA (in which case no 1099 would be required), or directing the

Trust and Custodial Services provided by
Trust Industrial Bank, member FDIC.
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SIPC's Role In Madoff-Of-All-Scams Could Save The Stock Market

December 16, 2008 2:14 PM EST
Could the Bernard Madoff fraud actually help the
stock market?

The SIPC came out with a statement last night
indicating that they will be involved in the Madoff
situation. The SIPC maintains a special reserve
fund authorized by Congress to help investors at
failed brokerage firms. The SIPC reserves are
avallable to satisfy the remaining claims of each
customer up to a maximum of $500,000, including
a maximum of $100,000 for cash.

it seems likely that most, i not all, of the
statements Bernard Madoff delivered to clients

were entirely bogus. Based on the SIPC mandate, it could be in the reaim of
possibility that the SIPC has fo buy securities to replace those that were faked

on statements delivered to Madoff clients.

Based on a conversations with the SIPC general counsel Josephine Wang, if
clients were presented statements and had reason to believe that the securities
were in fact owned, the SIPC will be required to buy these securities in the open
market to make the customer whole up to $500K each. So if Maddof client
number 1234 was given a statement showing that they owned 1000 GOOG
shares, even if a transaction never took place, the SIPC has to buy and replace

the 1000 GOOG shares.

imagine $50 billion in net buying to the stock market, on behalf of the SIPC, to
replace client's stocks that were never bought? While this likely won't happen to

this extent, it is in the realm of possibility.

Ms. Wang indicated to us that the SIPC has a budget of just $1.6 billion and a
few credit lines worth $2 billion total. While SIPC is a non-profit organization,
they have indicated to us that they will try to make as many people as whole as
possible. They claim to be free from any conflicts of interest, even if the amount
needed would eclipse their budget. When asked if the Madoff claims came in at
$5 billion what would be done, Ms. Wang indicated to us that they could look to

Congress for the money.

The SIPC said their involvement with the Madoff case strictly involves the broker-

dealer. So, one of the main issues the SIPC trustee appointed to the Madoff

case will have to address is how Madoff hedge fund clients and other investment

management clients will be dealt with. Will they be protected? Also, if a hedge
fund that invested in Madoff has 100 clients, will the SIPC pay out $500K just to

the hedge fund or $500K to each of the 100 clients?

There are many questions that are still unanswered on the massive Bernie
Madoff ponzi scheme, but it would be ironic if the biggest scam in history, that
has hurt so many people, turned out to be a slight positive to the market. Our
prayers are with all of those who have lost money having faith in Madoff and the

system that has failed us.

Stocks Mentioned

Related Entities

= Hedge Funds
» Bernard Madoff

TODAY'S TOP §TORY
Buffett Buys $500 Million of
This Stock

A few weeks ago. Warren Buffett loaded up on this
promising retailer, purchasing a stake valued at
neary $500 million. This littla-known retail stock
has already gained +2.469%, but we expect its
market share to grow ten-fold in the coming years,
leading to market-crushing gains.

Click here to continue this article and leam the
name and ticker symbol of Warren Buffett’s most
recent stock purchasa.

www TopStockAnalysts.com

#Ads by Gooogoogle

More News related to Insiders’

Blog

» TheStreet.com (TSCM) Highlights From Q4
Corference Call; Things Are Tough "But We
Have Cash"

~ General Electric (GE) Taps New Low, After
Briefly Falling Into Single-Digits

« {TT Educational (ESI) Sinks After Disclosing
Possibly Higher Defauit Rates

~ Nelson Peltz Loads Up On Doughnuts and
Burgers (KKD, CKR)

» Rick Santelli - The Rant Heard 'Round the
World'

More News related to Insiders’ Blog

Partner Center

2/19/2009 11:22 PM



2008 DecembB:03fB8s&nb  Doc 17710-2  Filed 06/20/18 Entered 06/20/18 1Bt 7medtafifexhloitipress.com/2008/12/
Pg 56 of 78

Skip to content

Skip to search - Accesskey = s

mehtafiscal

The End of a Sure Thing: Madoff’s Long Bet

Posted in Madoff by ninamehta212 on December 22nd, 2008

The Madoff affair has been unfolding for just over a week, yet the legacy of what is now being learned is likely
to resonate long into the future for the Securities and Exchange Commission, the U.S. regulatory infrastructure,
legions of individual investors, hedge funds, charities and industry groups. The scope of Bernie Madoff’s Ponzi
scheme is breathtaking, and the losses—reputedly $50 billion, according to the SEC—dwarf most previous
frauds and scandals.

But while the end of the fraud occurred on Dec. 10, when Madoff confessed to his two sons that the cupboards
were bare and he had scammed friends and investors for years, what’s not known is how early the fraud started.
Based on several interviews with Madoff clients, it’s clear that Madoff has been managing money both directly
and indirectly for investors since the early 1970s, if not before. Those early investors, whose return rates were
guaranteed, garnered even more stratospheric rates of return than the high rates the most recent investors
received.

Some of those early clients remained customers until Dec. 11, when the FBI arrested Madoff on a single count
of securities fraud and the fagade of Bernard L. Madoff Investment Securities disintegrated, setting off shock
waves of anger and confusion. Madoff’s company was known primarily as a third-market firm, a market-maker
that got its start in 1960 trading over-the-counter stocks and then NY SE-listed stocks away from the Big Board.
Bernie Madoff was instrumental in helping form the Nasdaq Stock Market in 1971 and was chairman of that

1 of7 1/3/2009 9:08 AM
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market in 1990, 1991 and 1993. He helped shape the regulatory structure for the equities market that affected
the way stocks now trade. But during all those years as a macher in the securities industry, Madoff also operated
an investment advisory business that colleagues and regulators knew little about. That closely held secret at the
heart of Madoff’s company is now gradually coming unglued.

Based on conversations with three individual Madoff investors, including two who invested with Madoff in the
1970s and a third who began investing with him in the late 1980s or early 1990s, a different picture emerges
than the one dominating the headlines. That picture fleshes out the early years of what was a four-decade-long
saga of exceptionally high returns. It is not known how early the fraud may have begun, but the pattern of
returns never changed significantly over the decades. The three investors interviewed are identified as Investor
A, Investor B and Investor C. None wanted to reveal his or her name publicly.

“What should have raised a red flag was that in 1987, when the market dropped, we still got our 20 percent
return,” said Investor A, a man who began investing with Madoff around 1971. The investor currently lives in
Manhattan and works in the real-estate business. He invested directly with Madoff in the 1970s, and received a
guaranteed return of 20 percent annually, regardless of the market’s gyrations. The return never wavered, and
the investor received 20 percent per year until 1992.

Madoff’s eventual father-in-law, Saul Alpern, was Investor A’s family accountant in the 1950s and 1960s. The
Manhattan accounting firm in the West 40s, called Alpern & Heller, was run by Alpern and his colleague
Sherman Heller. Heller was a friend of Investor A’s father. Two junior accountants at the firm were named
Frank Avellino and Michael Bienes. These men would wind up playing a key role in Madoff’s brush with a
Securities and Exchange Commission investigation in 1992. Heller died in the mid-1960s at the age of 46,
according to Investor A, and in the 1970s Avellino and Bienes took over the accounting firm.

In the late 1970s or early 1980s, Investor A recalled, Madoff decided he didn’t want to handle small individual
investor accounts. So Avellino and Bienes packaged together the accounts of people who had been invested
directly with Madoff. “Madoff traded them as a single entity instead of maintaining them as single accounts with
separate statements,” this investor said. “He didn’t want the bookkeeping of all the separate accounts.” This
investor met Madoff a number of times over the years, but was not friends with him.

Investor A brought several friends into Madoff’s ambit as investors, via Avellino & Bienes. While he continued
to get 20 percent annual returns, paid out on a quarterly basis, A&B gave these friends 19 percent. “As the
years went on, as people went in, they offered lower and lower percentages,” he said. “At the end, they were
giving [investors] 13 percent.” He added that the investments were considered loans. “My 20 percent was
considered interest income on a loan,” he said. “The tax returns treated it as interest income. That’s how
Avellino and Bienes set it up.”

Investor B, who is related to Investor A through her husband, a physician in Manhattan, said the couple began
investing indirectly in Madoff’s accounts in the 1970s. In the mid-1960s, Avellino & Bienes had become the
couple’s accountants. Sometime in the 1970s, when the couple had saved up some money, the accountants
recommended an investment to them that they had offered to other clients.

“QOther members of our family had been involved in this,” the woman said. “We put some money in with them.
We were guaranteed a very nice interest rate on that money. No matter what happened, we got that money.”
The couple never knew the money was managed by Madoff.

Like Investor A, the couple received quarterly checks from Avellino & Bienes, for close to 20 percent. “They
sent us a check every quarter for what our money had earned,” the woman said. She does not recall receiving
monthly or quarterly statements about the investment.

Investor C, a medical researcher who knows the husband of Investor B, began investing with Madoff through
Avellino & Bienes in the late 1980s or early 1990s. He never met Madoff, he said, but instead relied on the faith
that several prominent people in the financial arena, whom he knew, had in Madoff. “There were no

1/3/2009 9:08 AM
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statements,” he said. “We had put $25,000 or $50,000 in there in the 1980s and got 16 to 20 percent interest
because, we were told, it was an arbitrage. We always got a quarterly check and the principal stayed the same.”

The guaranteed profits lasted until 1992. On Nov. 17 of that year, Avellino and Bienes were charged by the
Securities and Exchange Commission with having run an unregistered investment company since 1984, The civil
complaint, filed in New York federal court, also alleged that from 1962 until 1992 the two accountants had sold
unregistered securities to the public in the form of notes. According to the SEC summary, Avellino and Bienes
had “accepted funds from customers and guaranteed those customers interest rates ranging between 13.5% and
20%. The money the defendants collected from investors was then invested in securities with one broker-
dealer.” The complaint noted that more than 3,200 investors had purchased these notes and that the accountants
had raised over $441 million from investors.

The broker-dealer that invested the money was Madoff’s firm. Madoff had been the chairman of Nasdag’s
board in 1990 and 1991, according to a Bloomberg report, and would again be chairman in 1993. Bloomberg did
not explain he gap year in Madoff’s leadership of Nasdaq’s board.

On Nov. 25, 1992, another firm, Telfran Associates, was charged by the SEC with having run an unregistered
investment company and with selling unregistered securities, from 1989 to 1992. The two partners at Telfran
sold notes that paid about 15 percent to investors and used those funds to purchase notes from A&B. The SEC
said that more than $88 million had been raised from 800 investors who bought the Telfran notes.

The following year, in November 1993, A&B agreed to pay a civil penalty of $250,000, and Avellino and
Bienes each agreed to pay civil penalties of $50,000. The same penalties were applied to Telfran and its two
partners, Steven Mendelow and Edward Glantz. Ira Lee Sorkin, one of Madoff’s current attorneys, represented
Avellino, Bienes, Mendelow and Glantz in 1993.

According to an article in the Wall Street Journal on Dec. 16, 1992, Madoff told the WSJ reporter that he hadn’t
known A&B had raised the money illegally. The article also quoted Richard Walker, the SEC’s New York
regional administrator, saying SEC officials had initially feared a scam. “We went into this thinking it could be a
major catastrophe,” Walker had said. But Lee Richards, the court-appointed receiver, found all the money in
Madoff’s investment accounts. Richards last week was named the court-appointed receiver for Madoff’s Ponzi
scheme. The 1992 WSJ article also raised a number of questions about how Madoff’s investments had achieved
consistently high returns.

In 1992, Richard Breeden was chairman of the SEC. One of the other three commissioners was Mary Schapiro,
who is President-Elect Obama’s choice to be the next SEC chairperson (the fifth commissioner had resigned
earlier that year). Schapiro is currently CEO of the Financial Industry Regulatory Authority, which oversees
about 5,000 broker-dealer member firms.

None of the investors who had bought the A&B notes lost their money. «Avellino and Bienes weren’t registered
securities dealers, and someone complained to the SEC,” said Investor A. “Every account was closed with
Avellino & Bienes, but everyone got every penny back. Madoff then agreed to take on everyone [who had
invested through A&B], and everyone who wanted to opened accounts with him.”

Investor B concurred. “Everyone got their money back, every cent,” she said. “[Avellino and Bienes] were
taking funds and investing them with Madoff. That was the first I heard of Madoff, when the two were put out
of business.” After that, she said, Madoff gave the accountants’ former clients the option of investing directly
through him. “He didn’t call it a fund,” she said. “He didn’t guarantee a certain [return] percentage, compared
to what the original people did. But compared to what was around in those economic times, we always got a
nice return.” She signed a letter of agreement with Madoff in December 1992.

According to Investor B’s husband, the SEC had caught wind of A&B’s scheme when the stock-broker
boyfriend of the daughter of a big investor, who was hard-pressed to believe what his girlfriend had said about
her father’s investments, contacted the SEC. That led to the November 1992 charges. Investor B’s husband said
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Bienes contacted him at the time and told him investors would get their money back. Investors, he recalls, were
“urged” to return the money to Madoff. This investor said Madoff had worked at Alpern & Heller in the late
1950s, with Avellino and Bienes, and was friendly with them [this last statement could not be independently
verified].

Once investors were investing directly with Madoff, the documentation associated with those investments began
to flow. “Once we were back with Madoff, we got transaction slips and a statement every month,” Investor A
said. “We got a list of stocks we owned, the number of shares, and what we paid for them. On another page
were the dividends. We could set up the account in two ways—we could roll the profits over or have a check
issued every quarter.” This person added that the quarterly statements showed the initial investment, how much
had been made to date, the balance and the percentage return for the quarter or year to date. He did not
remember what information had been included in the statements he had received directly from Madoff in the
1970s, or whether those earlier statements were similar to those he later received.

The level of Madoff’s investment returns were in the same ballpark each year after 1992, but on a quarterly
basis the returns varied, according to Investor A. His annual returns through Madoff were in the range of 10
percent to 11 percent. Asked if his Madoff account ever had a negative quarter, he replied: “No, never.” The
lowest quarter, he said, “was maybe 1 percent,” or 4 percent on an annualized basis. “But [the lower return]
was made up the next quarter.”

Investor B’s post-1992 experience was similar. “We got transaction slips every month,” she said. “It was forests
and forests of trees—two inches worth a month, plus a big spreadsheet statement reflecting all of the [trading]
activity.” She and her husband also received quarterly statements that said how much they had earned so far
that year.

Investor B said she noticed, in flipping through recent records, that the annualized return in one quarter had
been about 3 percent. “That was unusual,” she said. She added that she didn’t remember ever seeing a negative
quarter. This year, her quarterly statements showed annualized returns of 3.30 percent, 11.96 percent and 10.01
percent. In 2007, they were 8.95 percent, 10.33 percent, 11.02 percent and, finally, 10.86 percent.

Some investors took their quarterly returns out of their Madoff account, while others left the returns in their
account since statements showed they were consistently outperforming the market. Investor A said he took
money out at various times. “If I ever wanted a check, I'd drop a letter off at their office, and within a week I'd
have a check,” he said.

Investor B and her husband never took any money out. “We know of people who did, and they always could
get it within a few days,” the woman said. “I’m assuming that because of bad economic times now, people
wanted their money back. [Madoff] just must have never had so many people anxious about needing the money.
I don’t think they suspected him, they just must have needed the money.”

The woman estimated that the couple had given Madoff about $100,000 to invest over the years since 1992.
“We added money, but with no regularity,” she said. “We never took it out. We let it sit there as a cushion.”
Her portfolio management reports came from Bernard L. Madoff Investment Securities LLC, New York and
London. According to the statement, the firm was affiliated with Madoff Securities International Ltd., Mayfair
and London.

So what did these investors know about Madoffs strategy? Precious little. “Zero, zero,” said Investor A. “It was
all based on confidence in [Madoff]. I’ve been in there for 37 years. I had no reason to question it.” Investor B
said she knew the investment strategy had to do with “arbitrage,” but didn’t know what that was. She said that
was the strategy in the 1980s with A&B as well.

Investor C, who also transferred his money to Madoff after A&B were charged in 1992, is angry that the
deception and fraud may have gone undetected for years. “Everyone had a high opinion of Madoff, he was the
chairman of Nasdaq,” Investor C said. “He was helping the SEC set up regulations. It’s like finding out that a
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Justice of the Supreme Court is a gangster.”

Investor C is focused on trying to regain as much of the money he gave Madoff to manage as possible. He wants
to know who should have uncovered Madoff’s vast fraud. “If the SEC is part of the federal government and we
as investors pay taxes to the federal government for regulation, policies and procedures, why isn’t the federal
government responsible?” he said. “Their SEC went in 10 years ago, and just admitted that in September 2006
they gave Madoff a clean bill of health. Who is responsible for what happened, other than Bernard L. Madoff?”

Harry Markopolos, who a decade ago was chief investment officer at Rampart Investment Management Co. in
Boston, first contacted the SEC’s Boston office in May 1999 with doubts about the veracity of Madoff’s
investment returns. He pursued his suspicions and in November 2005 sent the SEC a 19-page report detailing
evidence he had accumulated indicating that Madoff was either front-running customer order flow in the
broker-dealer arm of his business or running the “world’s largest Ponzi scheme.” Markopolos’s prescient memo
said the latter was “highly likely” and estimated that Madoff was managing between $20 billion and $50 billion.
He also provided a detailed list of 29 “red flags” suggesting that Madoff’s investment business was generating
fraudulent returns. Last week the Wall Street Journal published the November 2005 document.

The SEC’s Division of Enforcement opened a case file in January 2006 to determine whether Markopolos’s
allegations were true and whether Madoff was running a Ponzi scheme. It closed the file in November 2007,
after finding that Madoff had misled the SEC examination staff about his investment strategy and had withheld
information about customer accounts. It also found that Madoff had acted as an investment adviser to several

“hedge funds without registering as an adviser. However, the first line of the report’s conclusion noted: “The

staff found no evidence of fraud.” Prior to the case closing, Madoff registered as an investment adviser.

During this time and subsequently, individual investors had no cause to doubt Madoff. Their confidence
remained a high as it had ever been. Investor C gave Madoff $1 million this year after taking money out of other
accounts because those investments had fared poorly. “I am sick about it,” he said. Investor C kept his quarterly
profits in the Madoff account. “There was one time when I took out $100,000, but I quickly replaced it,” he
said. He got a cousin of his into Madoff’s investment business as a client earlier this year.

Investors B and C both said that friends and relatives who tried to open accounts with Madoff over the years
were rejected. Some of those individuals had a net worth of millions of dollars.

Investor C said he never questioned his Madoff investment. “There was a never a negative quarter,” he said.
“We had years with Madoff where we got 6 or 7 percent. But other accounts we had were getting that amount,
so it didn’t throw us off. And it was taxable.” He added that an overall taxable income of 8 or 9 percent wasn’t
that far “off the wall.” In his view, the A&B investment returns had been more unusual, but he believed those
returns were as high as they were because the investment was risky. Of course, the investment turned out not to
be risky.

Investor C said his November statement from Madoff showed that his account was up 1 or 2 percent for the
month, Reading that November statement, he said, was the first time he thought, “Wow, how could this be,
when the markets are down so much?” The statement showed a portfolio of T-bills, a Fidelity Spartan fund

investment, a range of blue-chip stocks, and a lot of puts, indicating short positions.

When Investor C heard last week that Madoff had been arrested by the FBI in connection with his investment
business, he was shocked. “I couldn’t eat dinner, I was ill,” he said. “When I first heard, I said ‘Oh,’ but I never
thought my account was in jeopardy.” He said two-thirds of his life savings were invested with Madoff.

Investor B was equally stunned. “When you think it’s been working and working for many years, you just don’t
question it,” the woman said. “There were a lot of well-known companies on the list. He tells you in each of
these statements how much you own, the price and symbol, and how much you sold it for or bought it for.” She
said her last statement indicated long positions in Wells Fargo, Walmart, Johnson & Johnson, Intel, McDonald’s,
Oracle, Apple, Amgen, Bank of America, Pfizer, UPS, Cisco, Verizon, General Electric, United Technologies,
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Ameriprise Brokerage
70400 Amcriprise Financial Center
¥ - Minneapolis, MN 65474
Ameriprise ‘e
Financial
02/05/09
RE: Client Name Peter Moskowitz

Social Sceurity number: Redacted
Our Account number:  Redacted4-021
Your Account number  Redacted

To Whom It May Concern:

Enclosed is a request for a Direct Rollover to the above listed Roth TRA. This request instructs you to
transfer assets from the client’s current plan beld with you, directly to a Roth TRA held with Ameriprise

Trust Company.

We are writing to inform you that Ameriprise Trast Company is qualified under applicable Treasury
Regulations to act as a custodian for IRA assets. We aceept the tranafer of the assets described in the form
and will deposit the assets we receive into an Individual Retirement Account for the benefit of the above
named individual. We will aceept the In-Kind transfer of stock shares via physical certificate and/or DTC.

All assets should be sent with the following instructions:

DTC & SDFS ELIGIBLE SECURITIES
Participant #0216
FBO: Acct# (see onr above mentioned account number)

PHYSICAL CERTIFICATES & CHECKS

Ameriprise Financial Services, Inc.

70400 Ameriprise Financial Center

Minneapelis MN 55474

FBO: Acct# (see our above mentioned account number)

If you have any questions, pleasc contact me at the number below.

Sincorely S GNATURE GUARANTEE
RZO e
P ‘R'C"Nﬁ'ﬂ\-\h‘c.ﬁs‘. ING.
Robert Lincbur o oG
Ameriprise Financial Services, Inc. a TTAO007098
(59) & M1 DALLION PROGEIEM

Brokerage Tfan.sfers _ SECUANES TAARGEER AGHHTE :_
ez cons (i | IRRERIN D
Phone (800) 297-7378

Amoripriso Brokerags [5 provider! by Amerlprise Financial Survices, Inc, Member FINRA and SIFC.



08-01789-smb Doc 17710-2 Filed 06/20/18 Entered 06/20/18 19:17:18 Exhibit 2

Amediprise Flinanclal, Inc. Pg 62 of 78
1098 Amerlprise Financlal Center
Minnsapolis, MN 55474 Ameriprise a
@
Financial
CERTIFICATE OF RESOLUTION

The undersigned, Kasey L. Ross, Assistant Secretary of Ameriprise Trust Company, a
corporation duly organized and existing under the laws of the State of Minnesota, (the

“Company"”) hereby certifies that:
1. She is a duly elected and qualified Assistant Secretary of the Company.

2. The following resolution was duly adopted at a meeting of the Board of Directars
of the Company on April 30, 1996, and is still in full force and effect on the

date hereof:

WHEREAS, American Express Trust Company is appointed custodian
of TSCAs and IRAs and Keoghs transferred to products and services
offered by its affiliates (“Accounts”);

WHEREAS, American Express Trust Company wishes to delegate to
the Secretary of this Corporation the authority to appaint individuals
(including employees of this Corporation’s affiliates) as Assistant
Secretaries solely for the purpose of accepting the Corporation's
appointment as custodian of these Accounts; now, therefoare be it

RESOLVED, American Express Trust Company hereby delegates the
authority to appoint individuals as Assistant Secretary or Assistant
Treasurer of this Corporation to the President of this Corparation.

3. The following resolution was duly adopted at a meeting of the Board of Directors
of the Company on January 25, 2005, and is still in full force and effect on the

date hereof:

RESOLVED, that American Express Trust Company herehy delegates the
authority to appoint individuals as Assistant Secretary of Assistant
Treasurer of this Corporation to the Secretary of the Company.

4. American Express Trust Company changed its name to Ameriprise Trust Company,
effective August 1, 2005,

n232750 vo?
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5. On October 17, 2008, Thomas R. Moore, Secretary of the Company, appointed

each of the following individuals as Assistant Secretary of this Company solely for
the purpose of accepting the Company's appointment as custodian with respect to
TSCA, IRA and Keogh transfers and rollovers to products and services offered by

the Company's affiliates:

Todd M. Abrahamian
Kristin A. Amoth

Lisa J. Andres

Amy R Austin

lessica L. Barbey
Susan L. Bauer Dominik
Christopher K. Bediako
Tara J. Bilcik

Ricardo S. Box
Douglas P. Bruska
Allan B. Campbell
Phyllis 1. Carroll
Chriscinda Carter
Pamela Carter
Kalsang Chodon
Elizabeth A. Cianchette
David A Cockerham
Carol L. Crowell

Karen M. DeWolf
Linda M. Doran
Tommica A. Edwards
David Elroy Ford

Alicia N. Fredrikson
Jay A, Gorton

Lydia F. Guise
Jeff D. Halter

Joel A. Heger
Tyna M. Hetrick
Paula C. Hodges
Adam E. Holly
Brian J. Houwman
Aksana Hrynevich
Sue J. Johnk
Brenda M. Johnson
Georgette Johnson
Marlys M. Kirk
Penny L. Kuykendall
Dan J. LaMotte
Brian S. Lewis
Robert C. Lineburg
Jeffrey M. Little
Saul L. Margulas
Michael G. Martin
Joann McDaonald
Steven M. Miller
James.A. Molex
Aneesa K. Nathim
Dan E. Negrete

Jennifer L. Nelson
lennifer M. Nielsen
Robert L. Norstrem
Kevin P. O'Connor
Quincy Oliver

Linda K. Olson
Soule Paraschou
Dionne L Perteet
Darin W. Plummer
leanne M. Raffesberger
Tracey A. Ramsden
Namgyal Rapten
Debra L. Risk
Charles A. Roman
Krista M. Schave
Cindy J. Scherer
Jeff P. Schuhwerck
Becky L. Schwen
Rebecca L. Strand
Jessica L. Sullivan
Dawn C. Vereide
John P. Walker
Carrie R. Washington
David S. Webb

Chrisanne M. Greenwood

IN WITNESS WHEREOF, the undersigned has executed this certificate and caused the
seal of the Corporation to be hereunto affixed this 17™ day of October, 2008.

) BN )'” fr
5 '-_ \Y R I
.:\./.\ “ .

W
N

L \:7‘ ;"‘"d “, - f

S KaSey £ Ross, Assistant Secretary
ws

ol b

a3 SEAL

N

r/” 1_'\\ g R

;:,.3.1/'\5’0 Pul;wuﬂ‘ \'\‘ :St;
d }’ o wA )\\\\‘
1“"H§H 'A‘u\

#232750 vO7



MADF

¥RDUPLICATE®%

BERNARD L. MADOFF
INVESTMENT SECURITIES LLC

New York O London
FOR ACLCTUNT NTC £ C0e

PETEZR MOSKOWITZ DDS

New York, NY 1%@9264 of 78
(212) 230-2424
800 334-1343

Fax (212) 838-4061

Affiliated with

08-01789-smb  Doc 177H@2m,Fiad06/20/18 Entered 06/20/18 19:17:18  Exhilao@ Securities International Limited

12 Berkeley Street

Mayfair. London W1J 8DT
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£ voum accountnumser ) /7 YOUR TAX PAYER IDENTIFICATION NUMBER 1\
(_1-7R135-3-0 ) _  #%xexxs282 )
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11712 854 52827 PROCTER & GAMBLE €O 6% 080 559399.12
1171z 312 53329 ABGEN INC 59160 18945092
13/12 500 57153 PHILLYIP MORRIS TNTERMATIONAL 2o K00 25918400
ir/7i2 19440 87555 BANK OF AMERICA 21590 31914560
131712 %30 71479 QUALCDOMM INC 33 TTD 18692222560
ii/1i2 19360 71981 CITI SROUP INC 12510 19937750
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PLEASE RETAIN THBS STA“TEMENT FOR INCOME TAX PURPOSES

PLEASE REPORT PROMPTLY ANY INACCURACY OR D!SCREPANCY BN YOUR ACCOUNT STATEMENT - ..

o TO THE ACCOUNTING DEPARTMENT AT BERNARD L. MADOFF INVESTMENT.SECURITIES LLC

y {212.230.2470). ANY ORAL COMMUNBCATHONS SHOULD BE RE~CONFIF{MED TO THAT DEPARTMENT

‘QN WRITiNG

L

o PLEASE CONTACT US. BF THERE HAVE BEEN ANY CHANGES IN THE ACCOUNT HOLDER’S

" - FINANCIAL CONDITION OR INVESTMENT OBJECTIVES, OR-IF THE HOLDER WISHES TO IMPOSE

- OR'MODIFY ANY RESTRIGTIONS ON THE MANAGEMENT OF THIS AGCOUNT.
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GPLEASE REPORT PROMPTLY ANY INACCURACY OR DISCREPANCY IN YOUR. ACCOUNT STATEMENT . A
- TO THE:ACCOUNTING DEPARTMENT AT BERNARD L: MADOFF INVESTMENT SECURITIES LLC o LN
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PLEASE CONTAGT US IF THERE HAVE BEEN ANY CHANGES !N THE ACCOUNT HOLDER’ S
FINANCIAL CONDITION OR INVESTMENT OBJECTIVES, OR IF THE HOLDER WISHES TO IMPOSE
OR MODIFY ANY RESTRICTIONS ON THE MANAGEMENT OF THIS ACCOUNT.
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TO THE ACCOUNTING DEPARTMENT AT BERNARD L. MADOFF INVESTMENT SECURITIES LLC
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IN WRITING. e
PLEASE CONTACT US IE THERE HAVE BEEN ANY CHANGES INTHE ACCOUNT HOLDER’S

FINANCIAL CONDITION OR INVESTMENT OBJECTIVES, OR IF. THE HOLDER WISHES TO IMPOSE
OR MODIFY ANY RESTRICTIONS ON THE MANAGEMENT OF THIS ACCOUNT.
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PLEASE RETAIN THIS STATEMENT FOR INCOME TAX PURPOSES. * ~ -

PLEASE REPORT PROMPTLY ANY INACCURACY OR DISCREPANCY IN YOUR ACCOUNT STATEMENT -
TO THE ACCOUNTING DEPARTMENT AT BERNARD L. MADOFF INVESTMENT SECURITIES LLC |
(212.230.2470). ANY ORAL COMMUNICATIONS SHOULD BE RE-CONFIRMED TO THAT DEPARTMENT
IN WRITING. =

PLEASE CONTACT US IE THERE HAVE BEEN ANY CHANGES IN THE ACCOUNT HOLDER'S
FINANCIAL CONDITION OR INVESTMENT OBJECTIVES, OR IF THE HOLDER WISHES TO IMPOSE

OR MODIFY ANY RESTRICTIONS ON THE MANAGEMENT OF THIS AGCOUNT.
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PLEASE RETAIN THIS STATEMENT FOR INCOME TAX PURPOSES. -

PLEASE REPORT PROMPTLY ANY INACCURACY OR DISCREPANCY IN YOUR ACCOUNT STATEMENT
TO THE ACCOUNTING DEPARTMENT AT BERNARD L. MADOFF INVESTMENT SECURITIES LLC
(212.230.2470). ANY ORAL COMMUNICATIONS SHOULD BE RE-CONFIRMED TO THAT DEPARTMENT

IN WRITING.

PLEASE CONTACT US IF THERE HAVE BEEN ANY CHANGES iN THE ACCOUNT HOLDER’S
FINANCIAL CONDITION OR INVESTMENT OBJECTIVES, OR IF THE HOLDER WISHES TO IMPOSE
OR MODIFY ANY RESTRICTIONS ON THE MANAGEMENT OF THIS ACCOUNT.
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PLEASE RETAIN THIS STATEMENT FOR INCOME TAX PURPOSES.

PLEASE REPORT PROMPTLY ANY INACCURACY OR DISCREPANCY IN YOUR ACCOUNT STATEMENT
TO THE ACCOUNTING DEPARTMENT AT BERNARD L. MADOFF INVESTMENT SECURITIES LLC '
(212.230.2470). ANY ORAL COMMUNICATIONS SHOULD BE RE-CONFIRMED TO THAT DEPARTMENT

IN WRITING.

PLEASE CONTACT US IF THERE HAVE BEEN ANY CHANGES IN THE ACCOUNT HOLDER’S
FINANCIAL CONDITION OR INVESTMENT OBJECTIVES, OR IF THE HOLDER WISHES TO IMPOSE
OR MODIFY ANY RESTRICTIONS ON THE MANAGEMENT OF THIS ACCOUNT.
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PLEASE RETAIN THIS STATEMENT FOR INCOME TAX VPURP’O‘SES

PLEASE REPORT PROMPTLY ANY INACCURACY OR DISCREPANCY IN YOUR ACCOUNT STATEMENT

- TO THE ACCOUNTING DEPARTMENT AT BERNARD L. MADOFF INVESTMENT SECURITIES LLC

(212.230.2470). ANY ORAL COMMUNICATI ONS SH.ULD BE RE- CONFIRMED TO THAT DEPARTMENT
IN WRITING.

PLEASE CONTACT US IF THERE HAVE BEEN ANY CHANGES IN THE ACCOUNT HOLDER’S
FINANCIAL CONDITION OR INVESTMENT OBJECTIVES, OR IF THE HOLDER WISHES TO IMPOSE
OR MODIFY ANY RESTRICTIONS ON THE MANAGEMENT OF THIS ACCOUNT.
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BERNARD L. MADOFF INVESTMENT SECURITIES LLC
In Liquidation

DECEMBER 11, 2008’

NOTICE OF TRUSTEE'S DETERMINATION OF CLAIM

October 19, 2009

Peter Moskowitz (IRA)
Redacted

Dear Peter Moskowitz (IRA):
PLEASE READ THIS NOTICE CAREFULLY.

The liquidation of the business of BERNARD L. MADOFF INVESTMENT SECURITIES
LLC (“BLMIS™) is being conducted by Irving H. Picard, Trustee under the Securities Investor
Protection Act, 15 U.S.C. § 78aaa et seq. (“SIPA™), pursuant to an order entered on December 15,
2008 by the United States District Court for the Southern District of New York.

The Trustee has made the following determination regarding your claims on BLMIS Account
No. 1ZR135 designated as Claim Number 003998 and Claim Number 004713 (the latter of which is
duplicative of Claim Number 003998) and are combined (*Combined Claim™) for purposes of this
determination. This letter shall serve as the Trustee’s determination with respect to the Combined
Claim:

Your Combined Claim for securities is DENIED. No securities were ever purchased for
your account.

Further, based on the Trustee’s analysis, the amount of money you withdrew from your account
at BLMIS (total of $953,701.00), as more fully set forth in Table 1 annexed hereto and made a part
hereof, is greater than the amount that was deposited with BLMIS for the purchase of securities (total

' Section 78///(7)(B) of SIPA states that the filing date is “the date on which an application for a protective decree is
filed under 78cee(a)(3),” except where the debtor is the subject of a proceeding pending before a United States court
“in which a receiver, trustee, or liquidator for such debtor has been appointed and such proceeding was commenced
before the date on which such application was filed, the term ‘filing date’ means the date on which such proceeding
was commenced.” Section 78//(7)(B). Thus, even though the Application for a protective decree was filed on
December 15, 2008, the Filing Date in this action is on December 11, 2008.

300034790
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of $454,697.02). Asnoted, no securities were ever purchased by BLMIS for your account. Any and
all profits reported to you by BLMIS on account statements were fictitious.

Since there were no profits to use either to purchase securities or to pay you any money
beyond the amount that was deposited into your BLMIS account, the amount of money you received
in excess of the deposits in your account ($499,003.98) was taken from other customers and given to
you. Accordingly, because you have withdrawn more than was deposited into your account, you do
not have a positive “net equity” in your account and you are not entitled to an allowed claim in the
BLMIS liquidation proceeding. Therefore, your Combined Claim is DENIED in its entirety.

Should a final and unappealable court order determine that the Trustee is incorrect in his
interpretation of “net equity” and its corresponding application to the determination of customer
claims, the Trustee will be bound by that order and will apply it retroactively to all previously
determined customer claims in accordance with the Court’s order. Nothing in this Notice of
Trustee’s Determination of Claim shall be construed as a waiver of any rights or claims held by you
in having your customer claim re-determined in accordance with any such Court order.

Nothing in this Notice of Trustee’s Determination of Claim shall be construed as a waiver
of any rights or claims held by the Trustee against you.

PLEASE TAKE NOTICE: If you disagree with this determination and desire a hearing before
Bankruptcy Judge Burton R. Lifland, you MUST file your written opposition, setting forth the
grounds for your disagreement, referencing Bankruptcy Case No. 08-1789 (BRL) and attaching
copies of any documents in support of your position, with the United States Bankruptcy Court and
the Trustee within THIRTY DAYS after October 19, 2009, the date on which the Trustee mailed
this notice.

PLEASE TAKE FURTHER NOTICE: If you do not properly and timely file a written opposition,
the Trustee's determination with respect to your claim will be deemed confirmed by the Court and
binding on you.

PLEASE TAKE FURTHER NOTICE: If you properly and timely file a written opposition, a
hearing date for this controversy will be obtained by the Trustee and you will be notified of that
hearing date. Your failure to appear personally or through counsel at such hearing will result in the
Trustee's determination with respect to your claim being confirmed by the Court and binding on you.

300034790 2
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PLEASE TAKE FURTHER NOTICE: Youmust mail your opposition, if any, in accordance with
the above procedure, to each of the following addresses:

Clerk of the United States Bankruptcy Court for
the Southern District of New York
One Bowling Green
New York, New York 10004

and

Irving H. Picard, Trustee
¢/o Baker & Hostetler LLP
45 Rockefeller Plaza
New York, New Yogk 10111

L]
-

Ikyihg H. Picard

Trustee for the Liquidation of the Business of
Bernard L.. Madoff Investment Securities

ce: NTC & Co. FBO Peter Moskowitz DDS 094151
P.O. Box 173859
Denver, CO 80217

300034790 3
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TRANSACTION

DATE DESCRIPTION AMOUNT
12/30/1992 CHECK $393,185.24
4/23/1993 CHECK $10,500.00
10/27/1997 CHECK $30,500.00
4/27/1998] CHECK £17,076.64
6/4/1998 CHECK £2,212.14
8/13/2001] CHECK $1,223.00

Total Deposits:)

$454,697.02

TRANSACTION

DATE DESCRIPTION AMOUNT
12/22/199 CHECK {$24,500.00
B/27/1997 CHECE (5407.205.00)
9/3/1997 CHECK ($71,796.00)
12/31/2007 CHECK (£250,000.00)
3/4/2008 CHECK ($100,200.00)
10/16/2008 CHECK ($100,000.00)
Total Withdrawals: ($953,701.00)
Total deposi
less withdrawals: CRTAL IR
300034790 4
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Helen Davis Chaitman (4266)
PHILLIPS NIZER LLP

666 Fifth Avenue

New York, NY 10103-0084
(212) 841-1320

hchaitman @phillipsnizer.com
Attorneys for Peter Moskowitz

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

——————————————— Adv. Pro. No. 08-01789 (BRL)
SECURITIES INVESTOR PROTECTION

CORPORATION,
Plaintiffs SIPA Liquidation
Vs. OBJECTION TO TRUSTEE’S
DETERMINATION OF
BERNARD L. MADOFF INVESTMENT CLAIM

SECURITIES LLC,

Defendant.

Peter Moskowitz hereby objects to the Notice of Trustee’s Determination of Claim dated
October 19, 2009 and states as follows:
Background facts

1. On December 30, 1992, Retirement Accounts Incorporated (“RAI”) established a
SEP individual retirement account (“IRA”) for the benefit of Peter Moskowitz with Bernard L.
Madoff Investment Securities, LLC (“Madoff”), bearing Madoff account number 1ZR 135 (the
“Account”). The SEP IRA was closed in 1998.

2. In early 1998, Moskowitz ordered that RAI transfer all securities received from
the closed account to be rolled over into a newly created Roth IRA to be invested with Madoff.

The Roth IRA was funded with an initial transfer of securities with a market value of

1098481.1
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$393,185.24. The Roth IRA account was assigned the same number as the SEP IRA account:
1ZR135.

3. According to the Trustee, during the period from December 30, 1992 through
December 11, 2008, Moskowitz deposited a total of $454,697.02 into the Account and withdrew
a total of $953,701 from the Account. See Exh. A at 4. Moskowitz does not agree with the
Trustee’s calculations.

4. Some of Moskowitz’s withdrawals were rolled over into other IRA accounts.

5. The November 30, 2008 market value of securities in the Account was
$1,154,098.96.

6. On February 25, 2009, Moskowitz sent a SIPC claim to Picard for the Account
asserting a claim for securities in the amount of $1,154,098.96, based upon the November 30,
2008 Madoff statement.

7. On November 10, 2009, Picard sent Moskowitz a determination letter (the
“Determination Letter”) with respect to the Account, rejecting the claim for securities based
upon the November 30, 2008 balance and disallowing the Account’s claim in its entirety on the
theory that Moskowitz withdrew from the Account $499,003.98 more than he invested, ignoring
all appreciation in the Account over 15 years. See Exh. A hereto.

Grounds for objection
A. Picard has failed to comply with the Court’s December 23, 2008 Order

8. The Determination Letter fails to comply with the Court order dated December
23, 2008 which directs Picard to satisfy customer claims and deliver securities in accordance
with “the Debtor’s books and records.” December 23, 2008 Order at 5 (Docket No. 12). The

November 30, 2008 account statement generated by Madoff is reflective of “the Debtor’s books

2

1098481.1
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and records” by which Picard is bound, absent proof that Moskowitz did not have a “legitimate
expectation” that the balance on the Account statement represented his property. In fact, over
the years, Moskowitz paid ordinary income taxes on the appreciation in the Account, which were
duly accepted by the federal and state taxing authorities. Moskowitz would not have paid those
sums if he did not believe that the assets in the Account belonged to him.

9. Picard has failed to state a basis in the Determination Letter for the position he
has taken. Thus, he has not complied with the requirement that an “objection to a claim should .
.. meet the [pleading] standards of an answer. It should make clear which facts are disputed; it
should allege facts necessary to affirmative defenses; and it should describe the theoretical bases
of those defenses.” Collier on Bankruptcy q 3007.01(3)(15" ed.); In re Enron Corp., No. 01-
16034, 2003 Bankr. LEXIS 2261, at *25 (B.S.D.N.Y. Jan. 13, 2003).

B. Picard has violated the requirement that he honor a customer’s “legitimate
expectations”

10. The legislative history of the Securities Investor Protection Act (“SIPA”) makes
clear that Congress’ intent was to protect a customer’s “legitimate expectations.” For example,
Congressman Robert Eckhardt commented when SIPA was amended in 1978:

One of the greatest shortcomings of the procedure under the 1970 Act, to be
remedied by [the 1978 amendments] is the failure to meet legitimate customer
expectations of receiving what was in their account at the time of their broker’s
insolvency.

A customer generally expects to receive what he believes is in his account at the
time the stockbroker ceases business. But because securities may have been
lost, improperly hypothecated, misappropriated, never purchased, or even
stolen, this is not always possible. Accordingly, [when this is not possible,
customers] will receive cash based on the market value as of the filing date.

H.R. Rep. 95-746 at 21; emphasis added.

1098481.1
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11. SIPC’s Series 500 Rules, 17 C.F.R. 300.500, enacted pursuant to SIPA, provide
for the classification of claims in accordance with the “legitimate expectations” of a customer
based upon the written transaction confirmations sent by the broker-dealer to the customer.

12. Thus, SIPC is statutorily bound to honor a customer’s “legitimate expectations.”
This was acknowledged by SIPC in a brief it submitted to the Second Circuit in 2006, wherein
SIPC assured the appeals court that its policy was to honor the legitimate expectations of
investors, even where the broker never purchased the securities. SIPC wrote:

Reasonable and legitimate claimant expectations on the filing date are controlling
even where inconsistent with transaction reality. Thus, for example, where a
claimant orders a securities purchase and receives a written confirmation
statement reflecting that purchase, the claimant generally has a reasonable
expectation that he or she holds the securities identified in the confirmation
and therefore generally is entitled to recover those securities (within the
limits imposed by SIPA), even where the purchase never actually occurred
and the debtor instead converted the cash deposited by the claimant to fund
that purchase . . . [T]his emphasis on reasonable and legitimate claimant
expectations frequently yields much greater ‘customer’ protection than would be
the case if transaction reality, not claimant expectations, were controlling, as this
Court’s earlier opinion in this liquidation well illustrates.

Br. of Appellant SIPC at 23-24 (citing New Times)(emphasis added).

13.  Picard’s position in the Madoff case is contradicted, not only by SIPC’s prior
treatment of customers in the New Times case, but also by a statement that SIPC’s general
counsel, Josephine Wang, gave to the press on December 16, 2008 wherein Ms. Wang
acknowledged that a Madoff customer is entitled to the securities in his account:

Based on a conversation with the SIPC general counsel, Josephine Wang, if

clients were presented statements and had reason to believe that the securities

were in fact owned, the SIPC will be required to buy these securities in the open

market to make the customer whole up to $500K each. So if Madoff client

number 1234 was given a statement showing they owned 1000 GOOG shares,

even if a transaction never took place, the SIPC has to buy and replace the 1000
GOOG shares.

1098481.1
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December 16, 2008 Insiders’ Blog, www.occ.treas.gov/ftp/alert/2008-37.html.

14. As indicated infra, in the New Times case, SIPC voluntarily recognized its
obligation under SIPA to pay customers up to $500,000 based on their final brokerage statement,
inclusive of appreciation in their accounts, despite the fact that the broker had operated a Ponzi
scheme for a period of approximately 17 years and had never purchased the securities reflected
on the customers’ monthly statements. In fact, SIPC’s president, Stephen Harbeck, assured the
New Times bankruptcy court that customers would receive securities up to $500,000 including
the appreciation in their accounts.

HARBECK: ... if you file within sixty days, you’ll get the securities, without

question. Whether — if they triple in value, you’ll get the securities . . . Even if

they’re not there.

COURT: Even if they’re not there.

HARBECK: Correct.

COURT: In other words, if the money was diverted, converted —

HARBECK: And the securities were never purchased.

COURT: Okay.

HARBECK: And if those positions triple we will gladly give the people their
securities positions.

Tr. at 37-39, In re New Times Securities Services, Inc., No 00-8178 (B.E.D.N.Y. 7/28/00)
(emphasis added).
C. Without legal authority, Picard has invented his own definition of “net equity”

15. SIPA defines “net equity” as the value of the securities positions in the customer’s

account as of the SIPA filing date, less any amount the customer owes the debtor.

1098481.1
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The term ‘net equity’ means the dollar amount of the account or accounts
of a customer, to be determined by —

(A) calculating the sum which would have been owed by the debtor to
such customer if the debtor had liquidated, by sale or purchase on the
filing date, all securities positions of such customer . . .; minus

(B) any indebtedness of such customer to the debtor on the filing date . . .
15 U.S.C. § 781II(11).

16. SIPA specifically prohibits SIPC from changing the definition of “net equity.” 15
U.S.C. § 78ccc(b)(4)(A).

17. The Second Circuit has recognized that:

Each customer’s “net equity” is “the dollar amount of the account or accounts of a

customer, to be determined by calculating the sum which would have been owed

by the debtor to such customer if the debtor had liquidated, by sale or purchase on

the filing date, all securities positions of such customer” [corrected for] any

indebtedness of such customer to the debtor on the filing date.

In re New Times Securities Services, Inc., 371 F. 3d 68, 72 (2d Cir. 2004); See also,In re
Adler Coleman Clearing Corp., 247 B.R. 51, 62 N. 2 (B.S.D.N.Y. 1999)(*’Net equity’ is
calculated as the difference between what the debtor owes the customer and what the
customer owes the debtor on the date the SIPA proceeding is filed.”).

18. In derogation of his obligations to carry out the provisions of SIPA, Picard has
created his own definition of “net equity.” Picard has asserted that he has a right to recognize
investors’ claims only for the amount of their net investment, disregarding all appreciation in
their accounts. By this procedure, Picard would avoid paying SIPC insurance to the thousands of
elderly, long-term Madoff investors who have depended upon their Madoff investments for their
daily living expenses. He also would be able to reduce all claims to the net investment, thus

enhancing SIPC’s subrogation claim for reimbursement of the insurance it does pay to

customers.

1098481.1
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19. Stephen Harbeck, the President of SIPC, justifies this conduct by claiming that:

Using the final statements created by Mr. Madoff as the sole criteria for what a

claimant is owed perpetuates the Ponzi Scheme. It allows the thief . . . Mr.

Madoff . . . to determine who receives a larger proportion of the assets collected

by the Trustee.

20. Harbeck’s statement is a rationalization of SIPC’s goal, i.e., to save money for the
brokerage community at the expense of innocent investors who relied upon the SEC’s
competence and integrity in investigating Madoff seven times over an 11-year period.

21. After 11 months of his tenure, Picard has identified only two Madoff investors
who might not have had a “legitimate expectation” that the trade confirmations and account
statements they received were accurate. Picard has sued two Madoff customers, Stanley Chais
and Jeffry Picower who, Picard has alleged, took out of Madoff $6 billion more than they
invested. Picard has further alleged that these two investors received returns in their accounts of
100 — 400% and that Madoff back-dated $100 million losses in their accounts. Assuming these
allegations are true, Chais and Picower were Madoff’s co-conspirators and certainly could not
have had a “legitimate expectation” that their accounts were genuine.

22. However, the fact that a few out of more than 8,000 Madoff investors may have
been Madoff’s co-conspirators does not justify SIPC’s depriving the more than 8,000 remaining,
totally innocent investors of their statutory maximum payment of $500,000 in SIPC insurance.

Moskowitz, like thousands of other investors, received monthly statements from Madoff
indicating returns, in the past few years, on his Madoff investment in the range of 9 — 11% per
year. Moskowitz had entered into a standard brokerage agreement with Madoff, a licensed SEC-

regulated broker-dealer, pursuant to which the Account had a specific number; he received on a

monthly basis trade confirmations for every securities transaction in the Account which

1098481.1
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accurately set forth the names and prices of securities indicating the purchase and sale of Fortune
100 company stocks and the purchase of US Treasury securities. There is no basis to claim that
Moskowitz did not have a “legitimate expectation” that the assets reflected on the Account
statements sent to him by Madoff belonged to him. Thus, Moskowitz is entitled to replacement
securities with a value, as of November 30, 2008 of $500,000 and a claim for $1,154,098.96,
as reflected on the November 30, 2008 Madoff statement.
D. Moskowitz is entitled to prejudgment interest on his investment and profits.

23. Under New York law, which is applicable here, funds deposited with Madoff are
entitled to interest. See, e.g., N.Y.C.P.L.R. § 5004; N.Y. Gen. Oblig. § 5-501, et seq. Moreover,
since Madoff converted Moskowitz’s funds, that fact also entitles him to prejudgment interest.
See, e.g., Steinberg v. Sherman, No. 07-1001, 2008 U.S. Dist. LEXIS 35786, at *14-15
(S.D.N.Y. May 2, 2008)(“Causes of action such as . . . conversion and unjust enrichment qualify
for the recovery of prejudgment interest.”); Eighteen Holding Corp. v. Drizin, 701 N.Y.S. 2d
427, 428 (1* Dept. 2000)(awarding prejudgment interest on claims for unjust enrichment and
conversion).

24, Although it is not legally relevant, Picard cannot prove that Madoff earned no
money on Moskowitz’s investment. To the extent the funds were deposited into a bank, they
earned interest while on deposit. Madoff disbursed customer funds to favored customers, to
family members, and for other purposes. Those funds may have yielded substantial profits to
which Moskowitz and other customers are entitled once the ultimate recipients of Madoff’s
thievery are known.

25. In a Ponzi scheme, out of pocket damages are an improper and inadequate

remedy. See, e.g., Donell v. Kowell, 533 F.3d 762, 772 (9th Cir. 2008). Where a Ponzi scheme

8

1098481.1



098901988 rainb DBEAIT 10Fied R0 DER0/ Edite Eatd /0 DORAAE 6:211 7: MainDXdibitent
P§J.0 of 12

is operated by an SEC-regulated broker-dealer, investors are not limited to “out-of-pocket
damages.” See Visconsi v. Lehman Bros., Inc., No. 06-3304, 2007 WL 2258827, at *5 (6th Cir.
Aug. 8, 2007). In Visconsi, Lehman Brothers made the same argument that the Trustee makes
here, that the plaintiffs were not entitled to any recovery because they already had withdrawn
more than they had invested. The Sixth Circuit rejected that argument because, as the court
explained, the plaintiffs gave $21 million to Lehman, not to hide under a rock or lock in a safe,
but for the express purpose of investment, with a reasonable expectation that it would grow.
Thus, the out-of-pocket theory, which seeks to restore to plaintiffs only the $21 million they
originally invested less their subsequent withdrawals, is a wholly inadequate measure of
damages. Id. Instead, the Sixth Circuit upheld an arbitration award to the plaintiffs of “an
expectancy measure of damages, which seeks to put Plaintiffs in the position they would have
held had [the brokers] not breached their ‘bargain’ to invest Plaintiffs’ money.” Id. Cf., S.E.C. v.
Byers, 2009 W.L. 2185491 (S.D.N.Y.)(district court sitting in equity in non-SIPA liquidation
approved distribution to investors in Ponzi scheme whereby investors’ claims were allowed in
the amount of their net investment plus their re-invested earnings).

E. Picard has no power to claw back withdrawals absent proof that Moskowitz had an
intent to defraud

26. In derogation of his fiduciary duty to Moskowitz, Picard is, in effect, imposing
upon Moskowitz a fraudulent conveyance judgment for sums that Moskowitz withdrew from the
Account beyond the statute of limitations period for fraudulent transfers. Moreover, Picard has
no power to recover fraudulent transfers absent proof that Moskowitz had an intent to hinder,

delay or defraud Madoff’s creditors. Every withdrawal Moskowitz made from the Account

1098481.1
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reduced Madoff’s indebtedness to him and, thus, was made for fair consideration. Thus, Picard
has no right to recover any of Moskowitz’ funds.

27. Moreover, Picard has employed the avoidance powers of the Bankruptcy Code
solely for SIPC’s benefit. There is no authority in SIPA or the Bankruptcy Code for Picard to
utilize the avoidance powers of a trustee to enrich SIPC at Moskowitz’s expense. The legislative
history of Sections 544, 547 and 548 of the Bankruptcy Code makes clear that the purpose of a
trustee’s avoidance powers is to assure an equal distribution of a debtor’s assets among its
creditors. See, e.g., 5 Collier on Bankruptcy  547.01 (15™ ed. 2008); see also In re Dorholt,
Inc., 224 F.3d 871, 873 (8" Cir. 2000) (preferential transfer rule “is intended to discourage
creditors from racing to dismember a debtor sliding into bankruptcy and to promote equality of
distribution to creditors in bankruptcy”); Pereira v. United Jersey Bank, N.A., 201 B.R. 644, 656
(B.S.D.N.Y. 1996) (The purpose of Section 547 is to discourage creditors from racing to the
courthouse to dismember the debtor and, “[s]econd, and more important, the preference
provisions facilitate the prime bankruptcy policy of equality of distribution among creditors of
the debtor. Any creditor that received a greater payment than others of his class is required to
disgorge so that all may share equally”) (quotations omitted).

28.  Here, however, Picard is not acting to assure equal distribution among prepetition
creditors. On the contrary, he is simply acting as SIPC’s agent in depriving Moskowitz of the
$500,000 in SIPC insurance to which he is statutorily entitled.

F. Picard has violated SIPA by delaying the payment of SIPC insurance

29. Picard has breached his statutory obligation to “promptly” replace a customer’s

securities. 15 U.S.C. § 78fff-2(b). Picard is obligated to replace Moskowitz’s securities up to a

value of $500,000 as valued on the November 30, 2008 statements.

10
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G. Picard has no power to claw back withdrawals from an IRA

30. The Account was established pursuant to the Employee Retirement Income
Security Act of 1974 (“ERISA”), 29 U.S.C. § 1001 et seq., whose provisions preempt State
fraudulent conveyance law, upon which Picard presumably relies pursuant to 11 U.S.C. § 544.
29 U.S.C. § 1144(a) (the provisions of ERISA “shall supersede any and all State laws insofar as
they may now or hereafter relate to any employee benefit plan described in section [1003(a)]. . .
”)

31.  Asevidence of Congressional intent to protect ERISA-qualified plans, the
Bankruptcy Code was amended in 2005 to protect such plans from the claims of creditors. 11
U.S.C. § 541(b)(7)(a)(i)(I) (exempting from property of the estate “any amount withheld by an
employer from the wages of employees for payment as contributions to an employee benefit plan
that is subject to title I of the Employee Retirement Income Security Act of 1974 ...”). See
also, Patterson v. Shumate, 504 U.S. 753 (1992)(holding that debtor’s interest in an ERISA-
qualified pension plan may be excluded from the property of the bankruptcy estate pursuant to
11 U.S.C. § 541(c)(2)).

32. Similarly, applicable state law protects Moskowitz’s IRA account from clawback
suits.

Conclusion

Moskowitz is entitled to an order compelling Picard and SIPC to immediately replace the
securities in the Account to the extent of a valuation of $500,000 as of November 30, 2008.

Moskowitz is entitled to have his claim recognized in the amount of $1,154,098.96,

consistent with the November 30, 2008 statements.

11
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Moskowitz is entitled to judgment against Picard and Baker & Hostetler LLP for the
damages he has suffered as a result of the breach of fiduciary duty of Picard and his counsel.
December 1, 2009
PHILLIPS NIZER LLP

By s/s Helen Davis Chaitman

666 Fifth Avenue

New York, NY 10103-0084
(212) 841-1320

Attorneys for Peter Moskowitz

12
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BERNARD L. MADOFF INVESTMENT SECURITIES LLC
in Liguidation

DECEMBER 11, 2008

NOTICE OF TRUSTEE’S DETERMINATION OF CLAIM

October 19, 2009

Peter Moskowitz (IRA)
Redacted

Dear Peter Moskowitz (IRA):
PLEASE READ THIS NOTICE CAREFULLY.

The liquidation of the business of BERNARD L. MADOFF INVESTMENT SECURITIES
LLC (“BLMIS™ is being conducted by Irving H. Picard, Trustee under the Sccuritics Investor
Protection Act, 15 U.8.C. § 78aaa et seq. (“SIPA™). pursuant to an order entered on December 15,
2008 by the United States District Court for the Southern District of New York.

The Trustee has made the following determination regarding your claims on BLMIS Account
No. 1ZR 135 designated as Claim Number 003998 and Claim Number 004713 (the latter of which is
duplicative of Claim Number 003998) and are combined (“Combined Claim™) for purposes of this
determination. This letter shall serve as the Trustee’s determination with respect to the Combined
Claim:

Your Combined Claim for securities is DENIED. No sccurities were ever purchased for
vour account.

Further, based on the Trustee’s analysis, the amount of money you withdrew from your account
at BLMIS (total of $953,701.00), as more fully set forth in Table 1 annexed hereto and made a part
hereof. is greater than the amount that was deposited with BLMIS for the purchase of securities (total

“ Section T8UI(TYHB) of SIPA states that the filing date is “the date on which an application for a protective decree is
filed under 78eee(a)(3),” except where the debtor is the subject of a proceeding pending before a United States court
“in which a receiver, trustee, ar liquidator for such debtor has been appointed and such proceeding was commenced
before the date on which such application was filed. the term “filing date’ means the date on which such proceeding
was commmenced.” Section 782/ 7)(R). Thus, even though the Application for a protective decree was filed on
December 13, 2008, the Filing Date in this action is on December 11, 2008,

300634790
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of $454,697.02). As noted. no securities were ever purchased by BLMIS for your account. Any and
all profits reported 1o vou by BLMIS on account statements were fictitious.

Since there were no profits to use either in ;*sl! chase securities or to pay you any money
beyond the amount that was deposited into your BLMIS account, the amount of money you receivec
in excess of the deposits in your account ($3499,003. ‘)8} was taken from other customers and given to
yvou. Accordingly, because you have withdrawn more than was deposited into your account, you do
not have a pmm% “net equity” in your account and you are not entitled to an allowed claim in the
BLMIS liquidation proceeding. Therefore, vour Combined Claim is DENIED in its entirety.

Should a final and unappealable court order determing that the Trustee is incorrect in his
intez’pz‘mz}tz<m <>§ net equity” and its corresponding application o the determination of customer
claims, the Trustee will be bound by that order and will apply it retroactively to all previously
determined customer claims in accordance with the Court’s order. Nothing in this Notice of
Trustee’s Determination of Claim shall be construed as a waiver of any rights or claims held by you
in having your customer claim re-determined in accordance with any such Court order.

Nothing in this Notice of Trustee’s Determination of Claim shall be construed as a waiver
of any rights or claims held by the Trustee against you.

PLEASE TAKE NOTICE: If vou disagree with this determination and desire a hearing before
Bankruptcy Judge Burton R, Lifland, you \H ST file vour writlen opposition, setting forth the
grounds for your disagreement, referencing Bankruptey Case No. 08-1789 (BRL) and attaching
C(’)pi{"%‘ of any documents in support of your pm;%xo: with the United States Bankruptey Court and
the Trustee within THIRTY DAYS after October 19, 2009, the date on which the Trustee mailed
this notice.

PLEASE TAKE FURTHER NOTICE: If vou do not properly and timely file a written opposition,
the Trustee's determination with respeet to your claim will be deemed confirmed by the Court and
binding on you.

PLEASE TAKE FURTHER NOTICE: ifyou properly and timely file a written <>§3p<>%%ti<m, a
hearing date for this controversy will be obtained by the Trustee and you will be notified of that
hearing date. Your 'amr‘:‘: to appear personally or through counsel at such hearing will result in the
Trustee's determination with respect to your claim being confirmed by the Court and binding on you.

300034790 2
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PLEASE TAKE FURTHER NOTICE: Youmust mail your opposition, if any, in accordance with
the above procedure. to each of the following addresses:

Clerk of the United States Bankruptey Court for
the Southernn District of New York
One Bowling Green
New York, New York 10004

and

frving M. Pieard, Trustee
ofo Baker & Hostetler LLP
45 Rockefeller Plaza
New York, New ‘x”ﬁ‘j}};{;& 1011

%

A

[vipg H. Picard

Trustee for the Ligquidation of the Business of
Bernard L., Madoff Investment Securities

ce: NTC & Co. FRO Peter Moskowits DDS 094151
P.O. Box 173859
Drenver, OO 80217

Tl
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Helen Davis Chaitman (4266)
Phillips Nizer LLP

666 Fifth Avenue

New York, NY 10103-0084
(212) 841-1320

hchaitman @phillipsnizer.com
Attorneys for Peter Moskowitz

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES INVESTOR PROTECTION Adv. Pro. No. 09-01789 (BRL)

CORPORATION, SIPA Liquidation

Plaintiff,

v CERTIFICATE OF SERVICE

BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,
Defendant.

I, Lourdes Blanco, hereby certify that on December 1, 2009 I caused a true and correct
copy of the Objection to Trustee’s Determination of Claim on behalf of Peter Moskowitz to
be filed electronically with the Court and served upon the parties in this action who receive
electronic service through CM/ECF, and served by hand upon:

David J. Sheehan, Esq.
Baker & Hostetler LLP

45 Rockefeller Plaza
New York, NY 10111

December 1, 2009
/s/ Lourdes Blanco

1098648.1
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BERNARD L. MADOFF 212 230-2424
vae| | Investment Securities ' ‘ , 800 221-2242
885 Third Avenue New York, NY 10022-4834 : . _ ) Telex 235130

Fax 212 486-8178

CUSTOMER AGREEMENT

In consideration for you (the "Broker") opening or maintaining one or more accounts (the "Customer"}, the Customer agrees to the
terms and conditions contained in this Agreement. The heading of each provision of the Agreement is for descriptive purposes only and shall
not be deemed to modify or qualify any of the rights or obligations set forth in each such provision. For purposes of this Agreement, "securities
and other property” means, but is not limited to money, securities, financial instruments and commodities of every kind and nature and related

i contracts and options, except that the provisions of paragraph 19 herein (the arbitration clause) shall not apply to commodities accounts. This

definition includes securities or other property currently or hereafter held, carried or maintained by you or by any of your affiliates, in your
possession or control, or in the possession or control of any such affiliate, for any purpose, in and for any of my accounts now or hereafter
opened, including any account in which | may have an interest.

1. APPLICABLE RULES AND REGULATIONS

All transactions in the Customer's Account shall be subject to the cbnstitution, rules, regulationé, customs and usages of the
exchange or market, and its clearing house, if any, where the transactions are executed by the Broker or its agents, including its
subsidiaries and affiliates. Also, where applicable, the transactions shall be subject (a) to the provisions of (1) the Securities
Exchange Act of 1934, as amended, and (2) the Commodities Exchange Act, as amended; and (b) to the rules and regulations of

(1) the Securities and Exchange Commission, (2) the Board of Governors of the Federal Reserve System and (3) the Commodities
Futures Trading Commission, ‘

2. AGREEMENT CONTAINS ENTIRE UNDERSTANDING/ASSIGNMENT
This Agreement contains the entiré understanding between the Customner and the Broker concerning the subject matter of this

Agreement. Customer may not aséign The rights and obligations hereunder. without first obtaining the prior written consent of the
Broker. :

3. SEVERABILITY

If any provision of this Agreement is held to be invalid, void ‘or unenforceable by reason of any law, rule, administrative order or
judicial decision, that determination shall not effect the validity of the remaining provisions of this Agreement.

4. WAIVER

Except as specifically permitted in this Agreement, no provision of this Agreement can be, nor be deemed to be, waived, altered,
modified or amended unless such is agreed to in a writing signed by the broker.

5. DELIVERY OF SECURITIES

Without abrogating any of the Broker's rights under any other portion of this Agreement and subject to any indebtedness of the

Customer to the Broker, the Customer is entitled, upon appropriate demand, to receive physical delivery of fully paid securities in
the Customer’s Account.

6. LIENS

All securities and other property of the Customer in any account in which the Customer has an interest shall be subject to a lien for
the discharge of any and all indebtedness or any other obligation of the Customer to the Broker. All securities and other property
of the Customer shall be held by the Broker as Security for the payment of any such obligations or indebtedness to Broker in
any Account that the Customer may have an interest, and the Broker subject to applicable law may, at any time and without prior

notice to the Customer, use and/or transfer any or all securities and other property interchangeably in any Account(s) in which the
Customer has an interest (except regulated commodity Accounts).

Affiliated with: ,
Madoff Securities International Litd.
43 London Wall, London England EC2M 5TB.071-374 0891
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7. INTEREST
Debit balances of the Account (s) of the Customer shall be charged with interest in accordance with the Broker’s established custom,
as disclosed to the Customer pursuant to the provisions of Rule 10b-16 of the Securities Exchange Act of 1934. -

8. DISCLOSURES REGARDING LIQUIDATIONS AND COVERING POSITIONS THE CUSTOMER SHOULD CLEARLY UNDERSTAND THAT, . 4
NOT WITHSTANDING A GENERAL POLICY OF GIVING CUSTOMERS NOTICE OF A MARGIN DEFICIENCY, THE BROKER IS
NOT OBLIGATED TO REQUEST ADDITIONAL MARGIN FROM THE CUSTOMER IN THE EVENT THE CUSTOMER’S ACCOUNT
FALLS BELOW MINIMUM MAINTENANCE REQUIREMENTS. MORE IMPORTANTLY, THERE MAY/WILL BE CIRCUMSTANCES
WHERE THE BROKER WILL LIQUIDATE SECURITIES AND/OR OTHER PROPERTY IN THE ACCOUNT WITHOUT NOTICE TO
THE CUSTOMER TO ENSURE THAT MINIMUM MAINTENANCE REQUIREMENTS ARE SATISFIED.

9. LIQUIDATIONS AND COVERING POSITIONS THE BROKER SHALL HAVE THE RIGHT IN ACCORDANCE WITH ITS GENERAL
POLICIES REGARDING MARGIN MAINTENANCE REQUIREMENTS TO REQUIRE ADDITIONAL COLLATERAL OR THE
LIQUIDATION OF ANY SECURITIES AND OTHER PROPERTY WHENEVER IN BROKER'S DISCRETION IT CONSIDERS IT
NECESSARY FOR ITS PROTECTION INCLUDING IN THE EVENT OF , BUT NOT LIMITED TO: THE FAILURE OF THE
CUSTOMER TO PROMPTLY MEET ANY CALL FOR ADDITIONAL COLLATERAL; THE FILING OF A PETITION IN BANKRUPTCY
BY OR AGAINST THE CUSTOMER; THE APPOINTMENT OF A RECEIVER IS FILED BY OR AGAINST CUSTOMER; AN
ATTACHMENT IS LEVIED AGAINST ANY ACCOUNT OF THE CUSTOMER OR IN WHICH THE CUSTOMER HAS AN INTEREST
OR; THE CUSTOMER'S DEATH. IN SUCH EVENT, THE BROKER IS AUTHORIZED TO SELL ANY AND ALL SECURITIES AND
OTHER PROPERTY IN ANY ACCOUNT OF THE CUSTOMER WHETHER CARRIED INDIVIDUALLY OR JOINTLY WITH OTHERS,
TO BUY ALL SECURITIES OR OTHER PROPERTY WHICH MAY BE SHORT IN SUCH ACCOUNT(S), TO CANCEL ANY OPEN
ORDERS AND TO CLOSE ANY OR'ALL OUTSTANDING CONTRACTS, ALL WITHOUT DEMAND FOR MARGIN OR ADDITIONAL
MARGIN, OTHER NOTICE OF SALE OR PURCHASE, OR OTHER NOTICE OR ADVERTISEMENT EACH OF WHICH IS
EXPRESSLY WAIVED BY THE CUSTOMER ANY SUCH SALES OR PURCHASES MAY BE MADE AT BROKER’S DISCRETION
ON ANY EXCHANGE OR OTHER MARKET WHERE SUCH BUSINESS iS USUALLY TRANSACTED OR AT PUBLIC AUCTION OR
PRIVATE SALE, AND BROKER MAY BE THE PURCHASER FOR BROKER’S OWN ACCOUNT. IT IS UNDERSTOOD A PRIOR
DEMAND, OR CALL, OR PRIOR NOTICE OF THE TIME AND PLACE OF SUCH SALE OR PURCHASE SHALL NOT BE
CONSIDERED A WAIVER OF BROKER’S RIGHT TO SELL OR BUY WITHOUT DEMAND OR NOTICE AS HEREIN PROVIDED.

10. SATISFACTION OF INDEBTEDNESS ) .
The Customer agrees to satisfy, upon demand, any indebtedness, and to pay any debit balance remaining when the Customer’s
Account is closed, either partially or totaily. Customer Account(s) may not be closed without Broker first receiving all securities and
other property for which the Account is short and all funds to pay in full for all securities and other property in which the Account(s)
are long.

11. TRANSACTIONS AND SETTLEMENTS

All orders for the purchase or sale of securities and other property will be authorized by the Customer and executed with the
understanding that an actual purchase or sale is intended and that it is the Customer’s intention and obligation in every case to
deliver certificates or commodities to cover any and all sales or to pay for any purchase upon the Broker's demand. If the Broker
makes a short sale of any securities and other property at the Customer’s direction or if the Customer fails to deliver to the Broker
any securities and other property that the Broker has sold at the Customer's direction, the Broker is authorized to borrow the
securities and other property necessary to enable the Broker to make delivery and the Customer agrees to be responsible for any
cost or loss the Broker may incur, or the cost of obtaining the securities and other property if the Broker is unable to borrow it. The
Broker is the Customer’s agent to complete all such transactions and is authorized to make advances and expend monies as are
required. .

AMF00108541
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of any corparation of which any exchange owns a majority of the mpitaf stock, orof mambsr ot any exchaﬂge, arofa mamber
firmy or mamber corpo;auon regismrad en any sxchange ofrofa bank, trust company; insurance wmpany or of any cerpqmn
firrn 01 individual engaged in the busmass ot dealing, either as broker or as principa! in secwim bills of exchange &cceptanoes
or other forms of commercial paper, and that the Cus:cmer will pmmpﬁy notity the Sroker in wri&ng it the Customef is ncw of
‘becemes 2o employed. Tha Customer atso reprasents Lhat a0 one except the Customer has an mte:esi Iﬂ me aeccum of amums ’
of the Customer with you.

s ARBITRATION DISCLOSURES

* ARBITRATION IS FINAL AND BINDING ON THE PARTIES, C T

e THE PARTIES ARE WAIVING THEIR RIGHT TO SEEK REMEDIES IN COUR?, IHCLUDING THE RIG?{T T0 JUR‘!TRV«L

e THE. ARBIT’RATOHS AWAND ‘IS ROT REQLHRED T0 INCLUDS FACTUAL meucs OR LEGAL REASON!&G AND AN'! PM%TY‘S
RIGHT TO AFFEAL OR TO SEEK MOD&FIQA‘RON OF RULINGS BY THE ARBITRATQRS 1S STR%CTLY UMFIEO

HE PANEL OF ARS!T RATORS ‘MLL TYP!CAU.Y INCLUD£ A M!NQRH‘Y oF ARBITRATORS WHO WER 3

i ¢ v

o AMF00108542
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18, Anamunon e e S L ARG ' >
_THE. cusrouen Acnass. AND BY CARRYING AN ACCOUNT FOR THE cusromen THE BROKER AGREES THAT ALL
CONTROVERSIES ‘WHICH MAY ARISE BETWEEN US CONCERNING ANY TRANSACTION OR THE CONSTRUCTION, .
[PERFORMANCE, OR BREACH OF THIS OR ANY OTHER AGREEMENT BETWEEN US PERTAINING TO SECURITIES AND . «
- |OTHER PROPERTY, WHETHER ENTERED INTO PRIOR, ON OR SUBSEQUENT TO THE DATE HEREOF, SHALL BE.. - :
. DETERMINED BY ARBITRATION UNDER THIS AGREEMENT SHALL BE. CONDUCTED PURSUANT TO THE-FEDERAL -, .
| ARBITRATION ACT AND THE LAWS OF THE STATE DESIGNATED IN PARAGRAPH 16, BEFORE THE AMERICAN ARBITRATION
ASSOCIATION, OR BEFORE THE NEW YORK STOCK EXCHANGE, INC. OR AN ARBITRATION FACILITY PROVIDED BY ANY
. OTHER EXCHANGE OF WHICH THE BROKER IS A MEMBER, OR THE NATIONAL ASSOCIATION OF SECURITIES DEALERS, = ..°
INC. OR THE MUNICIPAL SECURITIES RULE MAKING BOARD AND IN ACCORDANCE WITH THE RULES OBTAINING OF THE' P
SELECTED ORGANIZATION. THE CUSTOMER MAY ELECT IN THE FIRST INSTANCE WHETHER ARBITRATION SHALL BE BY
THE AMERICAN ARBITRATION ASSOCIATION; OR BY AN EXCHANGE OR SELF-REGULATORY ORGANIZATION OF WHICH
THE BROKER IS A MEMBER, BUT IF THE CUSTOMER FAILS TO MAKE SUCH ELECTION, BY REGISTERED LETTER OR
TELEGRAM ADDRESSED TO THE BROKER AT THE BROKER'S MAIN OFFICE, BEFORE THE EXPIRATION OF TEN DAYS
- AFTER RECEIPT OF AWRITTEN REQUEST FROM THE BRCKER TO MAKE SUCH ELECTION, THEN THE BROKER MAY MAKE
SUCH ELECTION, THE AWARD OF THE ARBITRATORS, OR OF THE MAJORITY OF THEM SHALL BE FINAL, AND JUDGMENT
- UPON THE AWARD RENDERED MAY.BE ENTERED IN ANY COURT, STATE OR FEDERAL, HAVING JURISDICTION.

o

20. DISCLOSURES TO ISSUERS :
: Under rule 14d-1{(c) of the Securities Exehanga Aci of 1934, we are raquired to disclose 1o an issuer the name,
address, and securities position of cur customers who are beneficial owners of that issuer's securities unless the customer obiacw

Thy«o. please check ana of the boxes betow:
¥ Yes. I do object to the disciosure of information,

— No, 1.do not abject to the disciosure of such information.

THIS AGREEMENT CON’TAJNS A PRE-DISPUTE ARBITRAT!ON CLAUSE AT PARAGRAPH 19,

x /ZZ\ //’4%—' S f-r2-53p0

v (Customer Signature/date) ... . . (Customer Signature/date)
Redacted
/-2 )32
(Custerner Addrass) {Account Number)
Redacted

AMF00108543
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BERNARD L. MADOFF 212 230-2424
mapF| | Investment Securities ‘ 800 221-2242
885 Third Avenue New York, NY 10022-4834 . Telex 235130

Fax 212 486-8178

TRADING AUTHORIZATION LIMITED TO
PURCHASES AND SALES OF SECURITIES

‘Gentlemen:

The undersigned hereby authorizes Bernard L. Madoff (whose signature appears below) as his
-agent and attorney in fact to buy, sell and trade in stocks, bonds and any other securities in
accordance with your terms and conditions for the undersigned’'s account and risk and in the
undersigned’s name, or number on your books. The undersigned hereby agrees to indemnify and
hold you harmless from, and to pay you promptly on demand any and all losses arising therefrom or
debit balance due thereon. However, in no event will the losses exceed my investment.

In all such purchases, sales or trades you are authorized to follow the instructions of Bernard
L. Madoff in every respect concerning the undersigned’s account with you; and he is authorized to act
for the undersigned and in the undersigned’s behalf in the same manner and with the same force and
effect as the undersigned might or could do with respect to such purchases, sales or trades as well
as with respect to all other things necessary or incidental to the furtherance or conduct of such
purchases, sales or trades.

The undersigned hereby ratifies and confirms any and all transactions with you heretcfore or
hereafter made by the aforesaid agent or for the undersigned’s account.

This authorization and indemnity is in addition to (and in no way limits or restricts) any rights

which you may have under any other agreement or agreements between the undersigned and your
firm. :

This authorization and indemnity is also a continuing one and shall remain in full force and effect
until revoked by the undersigned by a written notice addressed to you and delivered to your office at
885 Third Avenue but such revocation shall not affect any liability in any way resulting from transaction
initiated prior to such revocation. This authorization and indemnity shall enure to the benefit of your
present firm and any successor firm or firms irrespective of any change or changes at any time in the
personnel thereof for any cause whatsoever, and of the assigns of your present firm or any successor
firm.

Dated, /-/2-93

Lake NM(/ Ca / /r/[ifn ;A
(City) (State)

Very truly yours, /7/&\ Wmdﬁ”ﬂﬁ
’ (

- Client Signature)

Signature Of Authorized Agent:

Affiliated with:
Madoff Securities International Ltd. ‘
43 London Wall, London England EC2M 5TB.071-374 0891

AMF00108537
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4/03
4/06
4/15

4/22
4/22
4/22
4/22
4/22
4/22
4/22
4/22
4/22
4/22
4/22
4/22
4/22
4/22
4/22
4/22
4/22
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**DUPLICATE** FOR ACCOUNT RETIREMENT ACCTS INC CUST IRA

PETER MOSKOWITZ DDS

Redacted

420
91
133
126
203
168
315
84
42
49
98
154
301
119
70
91
119

2657

6176

9695
13214
16731
20250
23769
27288
30799
34317
37836
41355
44874
48393
51912
56931
58960

BALANCE FORWARD

SCHLUMBERGER LTD
DIV 2/23/98 4/03/98
WAL-MART STORES INC
DIV 3/20/98 4/06/98
HEWLEIT PACKARD CO
DIV 3/25/98 4/15/98
GENERAL ELECTRIC CO
GENERAL MOTORS CORP
HEWLETT PACKARD CO

1-ZR135-3-0

87
69
63

INTERNATIONAL BUSINESS MACHS 107

INTEL CORP

JOHNSON & JOHNSON

COCA COLA CO

MCDONALDS CORP

MERRILL LYNCIl & CO INC
MINNESOTA MNG & MFG CO
MOBIL CORP

MERCK & CO

MICROSOFT CORP

NATIONS BANK CORP
NORTHERN TELECOM LIMITED
AMERICAN INTL GROUP INC
ORACLE CORPORATION

CONTINUED ON PAGE 2

75
72
76
61
95
97
78

120
92
78
65

139
27

DIV

DIV

DIV
1/4

1/2
3/4
3/16
9/16
7/8
3/4

3/8

1/2
1/8
7/8
1/16
5/16
3/8

4/30/98 1

Redacted

27,674.
13.
22.
18.

36, 645.
67279,
8,445.

13,576.

15, 263.

12,190,

24,215
5,187.
3,990.
4,77
7,644.

18557«

215 T129.
9, 386.
4,554.

12, 677.
3r 257

00
00
50
50
06
50
53
00
00
38
00
00

13
38
44
53

MDPTPP07339828
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RETIREMENT
ACCOUNTS

O RATED

Date: December 28, 1992

Tco: Bernard L. Madoff Securities, Inc.
885 - 3rd Avenue
New York, New York 10022

Attn:

Please open an individual cash account titled exactly as follows:

Retirement Accounts, Inc. CUST IRA
FRO: Peter Moskowitz DDS (24334 )
P. 0. Box 3017

Winter Park, FL 32790

TAX ID# Redacted

The following items are enclosed:

(1) A copy of our form 53205-A
(2) A check for $_393,185.24
(3)

Please set up this account as follows:

(1) ORIGINAL statements should be mailed to Retirement Accounts,
Inc. DUPLICATE confirmations and statements plus annual
reports, notices, proxies and other investment literature
should be mailed to the depositor at the address shown on
IRA application.

(2) Please hold all securities in street name unlesss otherwise
directed.
(3) Retain all the cash 1in -a money market account until

otherwise directed by the depositor or Retirement Accounts,
Inc. or until the funds are needed for the settlement of an
investment purchase.

(4) The depositor or Retirement Accounts, Inc. may provide
investment direction. Any disbursement of funds should be
remitted only to Retirement Accounts, Inc.

If you have any questions, please call Anne Templin

Sincerely,
/GW

Authorized Signér

Encls.
DELIVERING HIGH PERFORMANCE SELF-DIRECTED INDIVIDUAL RETIREMENT ACCOUNTS SINCE 1976

Post Office Box 3017 » Winter Park, Florida 32790 » Phone 407-644-2002 = Toll Free 1-800-325-4352 * FAX 407-740-5149

AMF00108532



