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VIA ECF AND ELECTRONIC MAIL TO
bernstein.chambers@nysb.uscourts.gov

Honorable Stuart M. Bernstein
United States Bankruptcy Court
Southern District of New York
One Bowling Green, Room 723
New York, New York 10004-1408

Re:  Securities Investor Corporation v. Bernard L. Madoff Investment Securities LLC,
Adv. Pro. No. 08-01789 (SMB) — Picard v. Shapiro, et al., Adv. Pro. No. 10-05383 (SMB)

Dear Judge Bernstein:

We are counsel to the parties in the above-referenced adversary proceeding. We write to you
regarding the submission of a revised proposed order to be entered by this Court in connection
with the Memorandum Decision Granting in Part and Denying in Part Defendants’ Motion to
Dismiss the Trustee’s Second Amended Complaint (Liquidation Proceeding, ECF No. 12130).

During a conference recently held in your chambers on the proposed order, you suggested that
the parties submit a new proposed order wherein your rulings as to Counts Il through VII of the
Second Amended Complaint would be collectively addressed in two paragraphs. We enclose
herewith for the Court’s consideration a proposed order which adopts that suggestion.1

However, counsel for Defendants believes the language of the order, partially quoted in the
footnote below, could be viewed as ambiguous. In Counts Il through VII, Plaintiff seeks to
avoid transfers during various periods (i.e., Count II seeks to avoid “two-year” transfers, Counts

! Specifically, Paragraph No. 3 of the enclosed order reads: “As to Count I1 through VII, the
Motion to Dismiss is DENIED with respect to: (a) S&R and Stanley Shapiro and Renee Shapiro,
individually and as general partners of S&R, with respect to all transfers they received in
connection with Account Nos. 103009, 103039, 103058, 103069, 1SH014 (formerly 103013),
and 1SH172...”
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11 through V1 seek to avoid “six-year” transfers, Count VII seeks to avoid “life-time” transfers),’
and therefore Defendants’ counsel believes those counts should be addressed in separate
paragraphs as opposed to two consolidated ones. We enclose herewith an alternative proposed
order for Court’s consideration which addresses the Court’s rulings as to Count II, Counts III
through VI, and Count VI in separate paragraphs.

While Defendants’ counsel prefers that the Court enter the second of the proposed orders for the
reasons described above, Plaintiff’s counsel is amenable to entry of either of the proposed orders.
The undersigned are available to address any questions or concerns that the Court may have
regarding the enclosed alternative proposed orders.

Respectfully submitted,

BAKER & HOSTETLER LLP

By: /s/ James H. Rollinson

PNC Center

1900 E. 9thh Street, Suite 3200
Cleveland, Ohio 44114
Telephone: 216.861.7075
Facsimile: 216.696.0740

James H. Rollinson

Email: jrollinson@bakerlaw.com

and

45 Rockefeller Plaza

New York, New York 10111
Telephone: 212.589.4200
Facsimile: 212.589.4201

David J. Sheehan

Email: dsheehan@bakerlaw.com
Fernando A. Bohorquez, Jr.

Email: fbohorquez@bakerlaw.com

Attorneys for Plaintiff

Respectfully submitted,

LAX & NEVILLE LLP

By: /s/ Barry R. Lax

1450 Broadway, 35th Floor
New York, New York 10018
Telephone: 212.696.1999
Facsimile: 212.566.4531

Barry R. Lax

Email: blax@Ilaxneville.com
Brian J. Neville

Email: bneville@laxneville.com

Attorneys for Defendants

2 For example, Plaintiff seeks to avoid transfers made in connection with Account No. 103009
only in Count VI since all of the alleged transfers occurred more than six years prior to the
Filing Date. The proposed order could be viewed to suggest that Plaintiff seeks to avoid these

transfers in Counts Il through V1 as well.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
SECURITIES INVESTOR PROTECTION

CORPORATION, Adv. Pro. No. 08-01789 (SMB)
Plaintiff-Applicant, SIPA LIQUIDATION
V. (Substantively Consolidated)

BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.

Inre:
BERNARD L. MADOFF,

Debtor.

IRVING H. PICARD, Trustee for the Liquidation
of Bernard L. Madoff Investment Securities LLC, Adv. Pro. No. 10-05383 (SMB)

Plaintiff,
V.

STANLEY SHAPIRO, et al.,

Defendants.

[VA] [JOINT PROPOSED] ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’ MOTION TO DISMISS
THE TRUSTEE’S SECOND AMENDED COMPLAINT

On August 28, 2014, Defendants Stanley Shapiro and Renee Shapiro, individually, as
general partners of S&R Investment Co. (“S&R?”), as trustees of the LAD Trust, as trustees of the
David Shapiro 1989 Trust, as amended (the “David Trust”), and as trustees of the Leslie Shapiro
1985 Trust, as amended (the “Leslie Trust”), S&R, the LAD Trust, the David Trust, the Leslie
Trust, David Shapiro, individually and as trustee of the Trust F/B/O [W.P.S.] & [J.G.S.] (the

“Shapiro Children’s Trust™), Rachel Shapiro, the Shapiro Children’s Trust, Leslie Shapiro Citron
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and Kenneth Citron, individually and as trustees of the Trust F/B/O [A.J.C], [K.F.C.] & [L.C.C.]
(the “Citron Children’s Trust,” and together with the Shapiro Children’s Trust, the “Children’s
Trusts™), and the Citron Children’s Trust (collectively, the “Defendants”) filed a motion (the
“Motion to Dismiss”), together with a memorandum and a declaration in support (ECF Nos. 37,
38 & 39), wherein they moved to dismiss all eleven (11) counts of the Second Amended
Complaint (ECF No. 33) of Plaintiff Irving H. Picard (the “Trustee”), as trustee of the
substantively consolidated liquidation proceeding of Bernard L. Madoff Investment Securities
LLC (“BLMIS”), under the Securities Investor Protection Act, 15 U.S.C. 8§ 78aaa et seq., and
the estate of Bernard L. Madoff, individually (the “Liquidation Proceedings”). The Trustee
opposed the Motion to Dismiss on October 23, 2014 (ECF No. 40). On December 1, 2014, the
Defendants filed a reply in support of the Motion to Dismiss (ECF No. 43). This Court heard the
Motion to Dismiss on March 5, 2015.

On November 25, 2015, this Court entered a Memorandum of Decision Granting in Part
and Denying in Part Defendants’ Motion to Dismiss the Trustee’s Second Amended Complaint
(the “Decision”) (Liquidation Proceedings, ECF No. 12130), wherein the Court largely denied
the Motion to Dismiss with respect to Count I, granted in part and denied in part the Motion to
Dismiss with respect to Counts Il through V11, and granted the Motion to Dismiss with respect to

Counts VIII through XI.

For the reasons set forth in the Decision, which is incorporated herein and made a part of
hereof, it is hereby ORDERED that:
1. As to Count 1, the Motion to Dismiss is DENIED with respect to:
@) S&R and Stanley Shapiro and Renee Shapiro, individually and as general
partners of S&R, with respect to all transfers they received on or after

December 11, 2006 in connection with Account No. 1SH014 (formerly
103013) and Account No. 1SH172;
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(©)

(d)
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David Shapiro, individually, with respect to transfers of fictitious profits
he received on or after December 11, 2006 in connection with Account
No. 1S0306 (formerly 1SH027 and 103047);

Leslie Citron Shapiro, individually, with respect to transfers of fictitious
profits she received on or after December 11, 2006 in connection with
Account No. 1SH171; and

Leslie Shapiro Citron and Kenneth Citron, jointly, with respect to transfers
of fictitious profits they received on or after December 11, 2006 in
connection with Account No. 1C1251 (formally 1SH029);

2. As to Count I, the Motion to Dismiss is otherwise GRANTED;

3. As to Counts Il through VII, the Motion to Dismiss is DENIED with respect to:

(a)

(b)

(©)

(d)

()

()

S&R and Stanley Shapiro and Renee Shapiro, individually and as general
partners of S&R, with respect to all transfers they received in connection
with Account Nos. 103009, 103039, 103058, 103069, 1SH014 (formerly
103013), and 1SH172;

Stanley Shapiro, individually and as trustee of the Stanley Shapiro Trust,
with respect to all transfers he received in connection with Accounts Nos.
103033 (formerly 103043) and 103047,

The LAD Trust, and Stanley Shapiro and Renee Shapiro, as trustees of the
LAD Trust, with respect to all transfers they received in connection with
Account No. 103012 (formerly 103034);

The David Trust and Stanley Shapiro and Renee Shapiro, as trustees of the
David Trust, with respect to transfers received in connection with Account
Nos. 1SH027 (formerly 103047) and 1SHO028;

The Leslie Trust and Stanley Shapiro and Renee Shapiro, as trustees of the
Leslie Trust, in connection with Account Nos. 1SH029 (formerly 103046)
and 1SHO030; and

Stanley Shapiro and Renee Shapiro, as custodians of David Shapiro and
Leslie Shapiro, with respect to all transfers they received in connection
with Account Nos. 103029 (formerly 103048) and 103046;

4, As to Count 11 through V11, the Motion to Dismiss is otherwise GRANTED;
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5. As to Count VIII, the Motion to Dismiss is GRANTED WITHOUT
PREJUDICE;

6. As to Counts IX, X, and XI, the Motion to Dismiss is GRANTED;

7. Since all claims against Rachel Shapiro and the Children’s Trusts have been
dismissed, the caption will be amended to reflect the dismissal of Rachel Shapiro
and the Children’s Trusts as Defendants in this matter;

8. Defendants Stanley Shapiro, Renee Shapiro, S&R, the LAD Trust, the David
Trust, the Leslie Trust, David Shapiro, Leslie Shapiro Citron, and Kenneth Citron
(collectively, the “Remaining Defendants”) must file their answers to the Second
Amended Complaint within thirty (30) days of this Order; and

9. The Trustee and the Remaining Defendants must comply with Federal Rule of
Civil Procedure 26(f) and schedule a conference with the Court no later than sixty
(60) days of this Order.

Dated: February _ , 2016
New York, New York

HONORABLE STUART M. BERNSTEIN
UNITED STATES BANKRUPTCY JUDGE
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
SECURITIES INVESTOR PROTECTION

CORPORATION, Adv. Pro. No. 08-01789 (SMB)
Plaintiff-Applicant, SIPA LIQUIDATION
V. (Substantively Consolidated)

BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.

In re:
BERNARD L. MADOFF,

Debtor.

IRVING H. PICARD, Trustee for the Liquidation
of Bernard L. Madoff Investment Securities LLC, Adv. Pro. No. 10-05383 (SMB)

Plaintiff,
V.

STANLEY SHAPIRO, et al.,

Defendants.

[vB] [JOINT PROPOSED] ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’ MOTION TO DISMISS
THE TRUSTEE’S SECOND AMENDED COMPLAINT

On August 28, 2014, Defendants Stanley Shapiro and Renee Shapiro, individually, as
general partners of S&R Investment Co. (“S&R?”), as trustees of the LAD Trust, as trustees of the
David Shapiro 1989 Trust, as amended (the “David Trust”), and as trustees of the Leslie Shapiro
1985 Trust, as amended (the “Leslie Trust”), S&R, the LAD Trust, the David Trust, the Leslie
Trust, David Shapiro, individually and as trustee of the Trust F/B/O [W.P.S.] & [J.G.S.] (the

“Shapiro Children’s Trust”), Rachel Shapiro, the Shapiro Children’s Trust, Leslie Shapiro Citron
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and Kenneth Citron, individually and as trustees of the Trust F/B/O [A.J.C], [K.F.C.] & [L.C.C\]
(the “Citron Children’s Trust,” and together with the Shapiro Children’s Trust, the “Children’s
Trusts”), and the Citron Children’s Trust (collectively, the “Defendants”) filed a motion (the
“Motion to Dismiss”), together with a memorandum and a declaration in support (ECF Nos. 37,
38 & 39), wherein they moved to dismiss all eleven (11) counts of the Second Amended
Complaint (ECF No. 33) of Plaintiff Irving H. Picard (the “Trustee”), as trustee of the
substantively consolidated liquidation proceeding of Bernard L. Madoff Investment Securities
LLC (“BLMIS”), under the Securities Investor Protection Act, 15 U.S.C. §§ 78aaa et seq., and
the estate of Bernard L. Madoff, individually (the “Liquidation Proceedings”). The Trustee
opposed the Motion to Dismiss on October 23, 2014 (ECF No. 40). On December 1, 2014, the
Defendants filed a reply in support of the Motion to Dismiss (ECF No. 43). This Court heard the
Motion to Dismiss on March 5, 2015.

On November 25, 2015, this Court entered a Memorandum of Decision Granting in Part
and Denying in Part Defendants’ Motion to Dismiss the Trustee’s Second Amended Complaint
(the “Decision”) (Liquidation Proceedings, ECF No. 12130), wherein the Court largely denied
the Motion to Dismiss with respect to Count I, granted in part and denied in part the Motion to
Dismiss with respect to Counts Il through VII, and granted the Motion to Dismiss with respect to

Counts VI through XI.

For the reasons set forth in the Decision, which is incorporated herein and made a part of
hereof, it is hereby ORDERED that:
1. As to Count I, the Motion to Dismiss is DENIED with respect to:
€)) S&R and Stanley Shapiro and Renee Shapiro, individually and as general
partners of S&R, with respect to all transfers they received on or after

December 11, 2006 in connection with Account Nos. 1SH014 (formerly
103013) and 1SH172;
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David Shapiro, individually, with respect to transfers of fictitious profits
he received on or after December 11, 2006 in connection with Account
No. 1S0306 (formerly 1SH027 and 103047);

Leslie Citron Shapiro, individually, with respect to transfers of fictitious
profits she received on or after December 11, 2006 in connection with
Account No. 1SH171; and

Leslie Shapiro Citron and Kenneth Citron, jointly, with respect to transfers
of fictitious profits they received on or after December 11, 2006 in
connection with Account No. 1C1251 (formally 1SH029);

2. As to Count I, the Motion to Dismiss is otherwise GRANTED;

3. As to Count 11, the Motion to Dismiss is DENIED with respect to:

(a)

S&R and Stanley Shapiro and Renee Shapiro, individually and as general
partners of S&R, with respect to all transfers they received on or after
December 11, 2006 in connection with Account Nos. 1SH014 and
1SH172;

4. As to Count I, the Motion to Dismiss is otherwise GRANTED;

5. As to Counts 111 through V1, the Motion to Dismiss is DENIED with respect to:

(@)

(b)

(©)

S&R and Stanley Shapiro and Renee Shapiro, individually and as general
partners of S&R, with respect to all transfers they received on or after
December 11, 2002 in connection with Account Nos. 1SH014 and
1SH172;

The David Trust, Stanley Shapiro and Renee Shapiro, as trustees of the
David Trust, with respect to all transfers they received on or after
December 11, 2002 in connection with Account No. 1SH028 (formerly
103065); and

The Leslie Trust, Stanley Shapiro and Renee Shapiro, as trustees of the
Leslie Trust, with respect to all transfers they received on or after
December 11, 2002 in connection with Account No. 1SHO030 (formerly
103066);

6. As to Counts 111 through VI, the Motion to Dismiss is otherwise GRANTED;
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10.

11.

12.
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As to Count V11, the Motion to Dismiss is DENIED with respect to:

(a)

(b)

(©)

(d)

(€)

(f)

S&R and Stanley Shapiro and Renee Shapiro, individually and as general
partners of S&R, with respect to all transfers they received in connection
with Account Nos. 103009, 103039, 103058, 103069, 1SH014 (formerly
103013), and 1SH172;

Stanley Shapiro, individually and as trustee of the Stanley Shapiro Trust,
with respect to all transfers he received in connection with Accounts Nos.
103033 (formerly 103043) and 103047,

The LAD Trust, Stanley Shapiro and Renee Shapiro, as trustees of the
LAD Trust, with respect to all transfers they received in connection with
Account No. 103012 (formerly 103034);

The David Trust, Stanley Shapiro and Renee Shapiro, as trustees of the
David Trust, with respect to all transfers they received in connection with
Account Nos. 1SH027 (formerly 103047) and 1SH028 (formerly 103065);

The Leslie Trust, Stanley Shapiro and Renee Shapiro, as trustees of the
Leslie Trust, with respect to all transfers they received in connection with
Account Nos. 1SH029 (formerly 103046) and 1SH030 (formerly 103066);
and

Stanley Shapiro and Renee Shapiro, as custodians of David Shapiro and
Leslie Shapiro, with respect to all transfers they received in connection
with Account Nos. 103029 (formerly 103048) and 103046;

As to Count VII, the Motion to Dismiss is otherwise GRANTED;

As to Count VIII, the Motion to Dismiss is GRANTED WITHOUT
PREJUDICE;

As to Counts IX, X, and XI, the Motion to Dismiss is GRANTED;

Since all claims against Rachel Shapiro and the Children’s Trusts have been
dismissed, the caption will be amended to reflect the dismissal of Rachel Shapiro
and the Children’s Trusts as Defendants in this matter;

Defendants Stanley Shapiro, Renee Shapiro, S&R, the LAD Trust, the David
Trust, the Leslie Trust, David Shapiro, Leslie Shapiro Citron, and Kenneth Citron
(collectively, the “Remaining Defendants’) must file their answers to the Second
Amended Complaint within thirty (30) days of this Order; and



10-05383-smb Doc 62-2 Filed 02/02/16 Entered 02/02/16 16:45:13 Proposed
Order-B Pg5o0of5

13. The Trustee and the Remaining Defendants must comply with Federal Rule of
Civil Procedure 26(f) and schedule a conference with the Court no later than sixty
(60) days of this Order.

Dated: February __ , 2016
New York, New York

HONORABLE STUART M. BERNSTEIN
UNITED STATES BANKRUPTCY JUDGE
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