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Irving H. Picard (the “Trustee”), as trustee for the liquidation of the business of Bernard 

L. Madoff Investment Securities LLC (“BLMIS”), under the Securities Investor Protection Act, 

15 U.S.C. §§ 78aaa, et seq. (“SIPA”), and the consolidated estate of Bernard L. Madoff 

(individually “Madoff,” and collectively with BLMIS the “Debtors”), by and through the 

Trustee’s undersigned counsel, for his Third Amended Complaint, states as follows: 

NATURE OF THE PROCEEDING 

1. The Trustee seeks to avoid preferential and fraudulent transfers received by one or 

more of the Defendants, hereinafter defined, and recover the transfers or their value from the 

Defendants, including any general partner with legal liability for partnership obligations, and/or 

any subsequent transferees who received any portion of the initial transfers from BLMIS, and all 

further relief as the Court deems just, proper, and equitable. 

2. This adversary proceeding arises from the massive Ponzi scheme perpetrated by 

Madoff through BLMIS and a network of individuals and entities integral to perpetuating the 

fraud and who profited from it.  The scope and duration of Madoff’s scheme would not have 

been possible without various “feeder funds,” funds that invested all or a portion of their 

investors’ capital with BLMIS, and the managers of such funds who were complicit in Madoff’s 

scheme.  

3. One of the individuals who helped Madoff perpetuate his fraud was Defendant J. 

Ezra Merkin (“Merkin”), a sophisticated investment manager who was a close business and 

social associate of Madoff.  Merkin worked with BLMIS and Madoff to commit, and expand, the 

single largest financial fraud in history.  Merkin was an active participant in, and substantially 

aided, enabled, and helped sustain Madoff’s Ponzi scheme.  Merkin, individually and through his 

company, Gabriel Capital Corporation, managed several investment funds that maintained 
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 2 

investment accounts with BLMIS, including: (i) Gabriel Capital, L.P.; (ii) Ariel Fund Limited; 

(iii) Ascot Partners, L.P.; and (iv) Ascot Fund Limited (collectively the “Defendant Funds”).   

4. The Defendant Funds aggregated money from investors and placed substantial 

amounts of this capital with BLMIS.  The Defendant Funds collectively were one of the largest 

feeder funds, based upon deposits into BLMIS.  From at least 1995 through 2008, the Defendant 

Funds collectively withdrew at least $560 million from BLMIS prior to the collapse of the Ponzi 

scheme.  These withdrawals by the Defendant Funds are customer property, as defined by SIPA, 

15 U.S.C. § 78lll(4), and must be returned to the Trustee for equitable distribution to BLMIS 

customers. 

5. Merkin, individually and/or through Gabriel Capital Corporation, received or 

claimed entitlement to at least $256,157,566: (i) $194,022,536 in management fees associated 

with Defendant Ascot Partners L.P.’s and its offshore component Defendant Ascot Fund Ltd.’s 

investments with BLMIS from 1993 through 2008; and (ii) $62,135,030 in management and 

incentive fees associated with Defendants Gabriel Capital L.P.’s and Ariel Fund Ltd.’s 

investments with BLMIS from 2000 through 2007.  These management and performance fees are 

avoidable and recoverable customer property, as defined by SIPA, 15 U.S.C. § 78lll(4), or are 

otherwise recoverable, and should be returned to the Trustee for equitable distribution to BLMIS 

customers. 

JURISDICTION AND VENUE 

6. This is an adversary proceeding commenced in this Court, in which the main 

underlying SIPA proceeding, No. 08-01789 (BRL) (the “SIPA Proceeding”), is pending.  The 

SIPA Proceeding was originally brought in the United States District Court for the Southern 

District of New York as Securities and Exchange Commission v. Bernard L. Madoff Investment 
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Securities LLC et al., No. 08 CV 10791 (the “District Court Proceeding”) and has been referred 

to this Court.  This Court has jurisdiction over this adversary proceeding under 28 U.S.C. 

§ 1334(b) and (e)(1), and 15 U.S.C. § 78eee(b)(2)(A) and (b)(4). 

7. This is a core proceeding under 28 U.S.C. §§ 157(b)(2)(A), (B), (F), (H), and (O).  

The Trustee consents to the entry of final orders or judgment by this Court if it is determined that 

consent of the parties is required for this Court to enter final orders or judgment consistent with 

Article III of the U.S. Constitution.   

8. Venue in this judicial district is proper under 28 U.S.C. §§ 1391(b) and 1409. 

9. This adversary proceeding is brought pursuant to 15 U.S.C. §§ 78fff(b) and 78fff-

2(c)(3), 11 U.S.C. §§ 105(a), 502(a) and (b)(1), 544(b), 547, 548(a), 550(a), and 551, and the 

New York Fraudulent Conveyance Act (N.Y. Debt. & Cred. Law § 270 et seq. (McKinney 

2001)), and other applicable law: (a) seeking to avoid and recover preferential and fraudulent 

transfers and conveyances or their value, and disallowance of claims in connection with certain 

transfers of customer property by BLMIS to or for the benefit of the Defendants; (b) objecting to 

any claims of the Defendants against the BLMIS estate because they are invalid; and (c) all other 

relief as this Court deems just, proper, and equitable.  With respect to the avoidable transfers the 

Defendants received, the Trustee seeks further to set them aside and preserve the property for the 

benefit of BLMIS’s defrauded customers. 

BACKGROUND, THE TRUSTEE, AND STANDING 

10. On December 11, 2008 (the “Filing Date”), Madoff was arrested by federal agents 

for criminal violations of federal securities laws, including, inter alia, securities fraud, 

investment adviser fraud, and mail and wire fraud.  Contemporaneously, the Securities and 

Exchange Commission (“SEC”) filed a complaint in the District Court commencing the District 
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Court Proceeding against Madoff and BLMIS, which remains pending in the District Court.  The 

SEC complaint alleged that Madoff and BLMIS engaged in fraud through the investment advisor 

activities of BLMIS. 

11. On December 12, 2008, the Honorable Louis L. Stanton of the District Court 

entered an order that appointed Lee S. Richards, Esq. as receiver for the assets of BLMIS. 

12. On December 15, 2008, pursuant to 15 U.S.C. § 78eee(a)(4)(A), the SEC 

consented to a combination of its own action with an application of the Securities Investor 

Protection Corporation (“SIPC”).  Thereafter, pursuant to 15 U.S.C. § 78eee(a)(4)(B), SIPC filed 

an application in the District Court alleging, inter alia, that BLMIS could not meet its obligations 

to securities customers as they came due, and, accordingly, its customers needed the protections 

afforded by SIPA. 

13. Also on December 15, 2008, Judge Stanton granted SIPC’s application and 

entered an order pursuant to SIPA, which, in pertinent part:   

(a) appointed the Trustee for the liquidation of the business of BLMIS 
pursuant to 15 U.S.C. § 78eee(b)(3); 

(b) appointed Baker & Hostetler LLP as counsel to the Trustee pursuant to 15 
U.S.C. § 78eee(b)(3); and 

(c) removed the case to this Court pursuant to 15 U.S.C. § 78eee(b)(4), and 
removed the receiver. 

14. By orders dated December 23, 2008 and February 4, 2009, respectively, this 

Court approved the Trustee’s bond and found that the Trustee was a disinterested person.  

Accordingly, the Trustee is duly qualified to serve and act on behalf of the estate. 

15. On April 13, 2009, an involuntary bankruptcy petition was filed against Madoff, 

and on June 9, 2009, this Court entered an order substantively consolidating the chapter 7 estate 

of Madoff into the SIPA Proceeding.    
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16. At a plea hearing (the “Plea Hearing”) on March 12, 2009, in the case captioned 

United States v. Madoff, Case No. 09-CR-213 (DC), Madoff pleaded guilty to an 11-count 

criminal information filed against him by the United States Attorney for the Southern District of 

New York.  At the Plea Hearing, Madoff admitted that he “operated a Ponzi scheme through the 

investment advisory side of [BLMIS].”  (Plea Hr’g Tr. at 23: 14-17.)  Additionally, Madoff 

asserted “[a]s I engaged in my fraud, I knew what I was doing [was] wrong, indeed criminal.”  

(Id. at 23: 20-21.)  On June 29, 2009, Madoff was sentenced to 150 years in prison. 

17. At a plea hearing on August 11, 2009, in the case captioned United States v. 

DiPascali, Case No. 09-CR-764 (RJS), Frank DiPascali, a former BLMIS employee, pleaded 

guilty to a ten-count criminal information charging him with participating in and conspiring to 

perpetuate the Ponzi scheme.  DiPascali admitted that no purchases or sales of securities took 

place in connection with customers’ accounts and that the Ponzi scheme had been ongoing at 

BLMIS since at least the 1980s.   

18. At a plea hearing on November 21, 2011, in the case captioned United States v. 

Kugel, Case No. 10-CR-228 (LTS), David Kugel, a former BLMIS trader and manager, pleaded 

guilty to a six-count criminal information charging him with securities fraud, falsifying the 

records of BLMIS, conspiracy, and bank fraud.     

19. At a plea hearing on December 20, 2012, in the case captioned United States v. 

Peter Madoff, Case No. 10-CR-228 (LTS), Peter Madoff, Madoff’s brother and the chief 

compliance officer at BLMIS, pleaded guilty to a two-count criminal information charging him 

with falsifying records and conspiracy to commit securities fraud.  He received a ten year 

sentence and must forfeit $143 billion to the U.S. Department of Justice.    
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20. As the Trustee appointed under SIPA, the Trustee is charged with assessing 

claims, recovering and distributing customer property to BLMIS’s customers holding allowed 

customer claims, and liquidating any remaining BLMIS assets for the benefit of the estate and its 

creditors.  The Trustee is using his authority under SIPA and the Bankruptcy Code to avoid and 

recover payouts of fictitious profits and/or other transfers made by the Debtors to customers and 

others to the detriment of defrauded, innocent customers whose money was consumed by the 

Ponzi scheme.  Absent this and other recovery actions, the Trustee cannot satisfy the claims 

described in subparagraphs (A) through (D) of 15 U.S.C. § 78fff-2(c)(1).   

21. Pursuant to 15 U.S.C. § 78fff-1(a), the Trustee has the general powers of a 

bankruptcy trustee in a case under the Bankruptcy Code, besides the powers granted by SIPA 

under 15 U.S.C. § 78fff(b).  Chapters 1, 3, 5 and subchapters I and II of chapter 7 of the 

Bankruptcy Code apply to this proceeding to the extent consistent with SIPA pursuant to 15 

U.S.C. § 78fff(b). 

22. Pursuant to 15 U.S.C. § 78lll(7)(B), the Filing Date is deemed to be the date of the 

filing of the petition within the meanings of sections 547 and 548 of the Bankruptcy Code and 

the date of the commencement of the case within the meaning of section 544 of the Bankruptcy 

Code.   

23. The Trustee has standing to bring the avoidance and recovery claims under 

15 U.S.C. § 78fff-1(a) and applicable provisions of the Bankruptcy Code, including 

11 U.S.C. §§ 323(b), 544, and 704(a)(1), because the Trustee has the power and authority to 

avoid and recover transfers under Bankruptcy Code sections 544, 547, 548, 550(a), and 551, and 

15 U.S.C. §§ 78fff-1(a) and 78fff-2(c)(3). The Trustee has standing to object to customer and 

creditor claims under 15 U.S.C. § 78fff-1(a) and 11 U.S.C. § 502(a), because the Trustee has the 
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power and authority to satisfy customer claims to the extent they are established to the 

satisfaction of the Trustee under 15 U.S.C. § 78fff-2(b) and the Order on Application for an 

Entry of an Order Approving Form and Manner of Publication and Mailing of Notices, 

Specifying Procedures for Filing, Determination, and Adjudication of Claims; and Providing 

Other Relief entered on December 23, 2008 [ECF Doc. 12].  By his objection, the Trustee has 

the authority to seek disallowance of any customer and creditor claims that are unenforceable 

against the Debtors or their property under 15 U.S.C. § 78fff-1(a) and 11 U.S.C. § 502(b)(1) and 

applicable non-bankruptcy law. 

THE PONZI SCHEME 

24. Madoff founded BLMIS in or about 1960 as a sole proprietorship, and under the 

laws of the State of New York formed a limited liability company on January 1, 2001.  For most 

of its existence, BLMIS operated from its principal place of business at 885 Third Avenue, New 

York, New York.  Madoff, as founder, sole owner, chairman, and chief executive officer, 

operated BLMIS with several family members and several additional employees, some of whom 

have pleaded guilty to helping Madoff carry out his fraudulent scheme.  BLMIS had two 

business units: (i) the investment advisory business (the “IA Business”); and (ii) the market 

making and proprietary trading business. 

25. During the early 1970s through the early 1990s, Madoff claimed to invest 

customer funds using a “convertible arbitrage investment strategy,” by which investors would 

gain profits from a change in the expectations of the stocks or convertible securities over time. 

26. From about the 1990s forward, Madoff outwardly ascribed the IA Business’ 

consistent investment success to his investment strategy called the “split-strike conversion” 

strategy (“SSC Strategy”).  Madoff generally promised investors that their funds would be 
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invested in a basket of common stocks within the Standard & Poor’s 100 Index (“S&P 100 

Index”), which is a collection of the 100 largest, publicly traded companies, as determined by the 

Standard & Poor’s Index Committee.  The basket of stocks was intended to mimic the movement 

of the S&P 100 Index.  Madoff claimed that he would carefully time purchases and sales to 

maximize value, and that customer funds would intermittently be out of the market.  During 

these times, Madoff claimed that the funds would be invested in United States Treasury 

securities.  The second part of the SSC Strategy involved selling call options and buying put 

options on the S&P 100 Index, which is commonly referred to as a “collar.”  Madoff purported 

to purchase and sell option contracts to control the downside risk of price changes in the basket 

of stocks correlated to the performance of the S&P 100 Index.  Based on the Trustee’s 

investigation, there is no record of BLMIS having cleared a single purchase or sale of securities 

in connection with the SSC Strategy at the Depository Trust & Clearing Corporation, the 

clearing house for such transactions, or any other trading platform on which BLMIS could have 

traded securities. 

27. All traded options related to the companies within the S&P 100 Index, including 

options based upon the S&P 100 Index itself, cleared through the Options Clearing Corporation 

(“OCC”).  Based on the Trustee’s investigation, the OCC has no records of IA Business 

transactions in any exchange-listed options.   

28. At the Plea Hearing, Madoff admitted that BLMIS never purchased any of the 

securities it claimed to have purchased for IA Business customers in connection with the SSC 

Strategy. 

29. For a limited group of IA Business customers, particularly, certain of Madoff’s 

friends and family, he did not follow either the convertible arbitrage strategy or SSC Strategy, 
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but claimed to have purchased securities held for a time and later sold for profit. In reality, 

Madoff conducted no such securities trades. 

30. Even though customers of the IA Business received monthly or quarterly 

statements purportedly showing the securities held in, or traded through, their accounts, and 

growth and profits in those accounts over time, that trading activity was a fabrication.  No 

securities were ever purchased or sold for customers, and the profits reported were entirely 

fictitious. 

31. Prior to Madoff’s arrest, BLMIS purportedly conducted trades on the over-the-

counter (“OTC”) market after hours.  To bolster that lie, BLMIS periodically wired tens of 

millions of dollars to BLMIS’s affiliate, Madoff Securities International Ltd. (“MSIL”), a 

London based entity owned by Madoff.  There are no records that MSIL ever used the wired 

funds to purchase securities or options for customers of the IA Business. 

32. Madoff operated the IA Business as a Ponzi scheme.  The money received from 

customers of the IA Business was not set aside to buy securities or options, as Madoff purported, 

but instead was used primarily to make distributions to, or payments for, other BLMIS 

customers.  The falsified monthly account statements made it appear that the IA Business 

accounts included substantial gains on customers’ principal investments.  In reality, BLMIS had 

not invested its customers’ funds but paid customers based upon the inflated amounts reflected in 

their fake securities transactions, as if those amounts were genuine.  The money sent to BLMIS 

for investment was used to keep the fraudulent scheme operating and to enrich Madoff, his 

associates, and others, until the requests for redemptions in 2008 overwhelmed the flow of new 

investments and caused the inevitable collapse of the Ponzi scheme. 

09-01182-brl    Doc 151    Filed 08/30/13    Entered 08/30/13 19:52:15    Main Document  
    Pg 10 of 90



 10 

33. Instead of investing customer funds, BLMIS used customer funds to prop up its 

business operations and to pay redemption requests to or on behalf of other customers, and to 

make other improper transfers.  Due to the siphoning and diversion of new investments to make 

these improper payments, BLMIS did not have sufficient funds to pay all customer requests for 

withdrawals.  BLMIS was able to perpetuate the fraud only by using the principal invested by 

some customers to pay other customers or their designees. 

34. BLMIS did not register as an Investment Advisor with the SEC until in or about 

August 2006.  At that time, BLMIS filed with the SEC a Form ADV (Uniform Application for 

Investment Adviser Registration), representing, inter alia, that BLMIS had 23 customer accounts 

and assets under management of approximately $11.7 billion.    

35. In or about January 2007, BLMIS filed with the SEC its required annual 

amendment to its Form ADV.  It represented, inter alia, that BLMIS had 23 customer accounts 

and assets under management of approximately $13.2 billion. 

36. In or about January 2008, BLMIS filed with the SEC its required annual 

amendment to its Form ADV.  It represented, inter alia, that BLMIS had 23 customer accounts 

and assets under management of approximately $17.1 billion.  In reality, by November 2008, 

BLMIS had approximately 4,898 active customer accounts with a purported value of 

approximately $64.9 billion under management. 

37. Madoff also had false audit reports prepared by Friehling & Horowitz, CPA’s 

P.C. (“Friehling & Horowitz”), a three-person accounting firm in Rockland County, New York.  

Of the three employees at the firm, one employee was an assistant and one was a semi-retired 

accountant living in Florida.  On or about November 3, 2009, David Friehling, the sole 
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proprietor of Friehling & Horowitz, pleaded guilty to filing false audit reports on behalf of 

BLMIS and filing false tax returns on behalf of Madoff and others. 

38. BLMIS’s liabilities were billions of dollars greater than its assets.  BLMIS was 

insolvent because: (i) its assets were worth less than the value of its liabilities; (ii) it could not 

meet its obligations as they came due; and (iii) at the time of the transfers alleged herein, BLMIS 

was left with insufficient capital. 

THE DEFENDANTS 

39. Defendant J. Ezra Merkin (“Merkin”) is a resident of the State of New York, 

residing at 740 Park Avenue, New York, New York 10021. 

40. Merkin is experienced in the investment management industry.  In addition to 

managing the Defendant Funds through Gabriel Capital Corporation (“GCC”), Merkin served as 

a Managing Partner of Gotham Capital L.P., an investment partnership, from 1985 to 1988.  

Merkin was associated with Halcyon Investments from 1982 to 1985 and with the law firm of 

Milbank, Tweed, Hadley & McCloy from 1979 to 1982.  Merkin also served as chairman of the 

board of the General Motors Acceptance Corporation from 2006 to 2009, but was forced to 

resign after the fraud at BLMIS became public.   

41. Merkin also served on numerous boards and committees for various non-profit 

institutions, including: the Ramaz School, Yeshiva University, the Beyeler Foundation and 

Museum, Carnegie Hall, Columbia College, the Gruss Foundation, and the Levy Economics 

Institute of Bard College.  He also served as the chairman of the investment committees of 

Yeshiva University and the UJA Federation of New York and served on the investment 

committee of Carnegie Hall.  Yeshiva University and the Ramaz School were investors in Ascot 

Partners, L.P. 
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42. Defendant GCC is a corporation, organized under the laws of Delaware, with a 

principal place of business at 450 Park Avenue, #3201, New York, New York 10022.  GCC was 

incorporated in December 1988 as Ariel Management Corporation and changed its name to 

Gabriel Capital Corporation in January 1998.  GCC is an investment adviser and investment 

management company.  Merkin and GCC are collectively referred to herein as the “Merkin 

Defendants.”  

43. From the time of GCC’s organization until sometime after Madoff’s arrest on 

December 11, 2008, Merkin was the sole shareholder, sole director, and sole decision-maker for 

GCC. 

44. Defendant Gabriel Capital, L.P. (“Gabriel”) is a Delaware limited partnership 

formed in or around 1989, and was originally known as Ariel Capital, L.P., a domestic fund for 

U.S. investors, with a principal place of business at 450 Park Avenue, #3201, New York, New 

York 10022.  Gabriel invested directly with BLMIS. 

45. Merkin was at all relevant times the sole general partner of and the sole decision-

maker for Gabriel.  Gabriel is in receivership and is being liquidated. 

46. Investors in Gabriel are limited partners of Gabriel.   

47. Defendant Ariel Fund Limited (“Ariel”) is a Cayman Islands exempted company 

formed on December 28, 1988, with a principal place of business at 450 Park Avenue, #3201, 

New York, New York 10022.  It is organized as a private investment fund for foreign investors 

and others, including non-profit organizations, and not subject to certain U.S. taxes.  Ariel 

invested directly with BLMIS.  GCC was at all relevant times the sole investment advisor to 

Ariel.  Merkin was the sole decision-maker for Ariel.    
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48. According to the Ariel Prospectus dated November 2002, GCC had “full 

discretionary authority to invest the assets of [Ariel].”   

49. Investors in Ariel hold non-voting shares in the fund.  All of the voting shares of 

Ariel are owned by GCC, and thus controlled by Merkin.  Ariel is in receivership and is being 

liquidated. 

50. Defendant Ascot Partners, L.P. (“Ascot”) is a Delaware limited partnership 

formed in 1992, with a principal place of business at 450 Park Avenue, #3201, New York, New 

York 10022.  Ascot invested directly with BLMIS. 

51. Ascot is insolvent, and its assets cannot satisfy any judgment on the claims 

asserted herein.  Merkin was at all relevant times the sole general partner of and the sole 

decision-maker for Ascot, and is responsible for the liabilities of Ascot.  Ascot is in receivership 

and is being liquidated.   

52. Merkin created Ascot for the principal purpose of investing with BLMIS. 

53. Defendant Ascot Fund Limited (the “Former Ascot Fund”) is an offshore fund 

incorporated in the Cayman Islands in 1992, with its principal place of business at 450 Park 

Avenue, New York, New York.  The Former Ascot Fund invested directly with BLMIS.  Ariel 

Management Corporation, later known as GCC, served as the investment advisor to the Former 

Ascot Fund until January 2003. 

54. Like Ascot, Merkin created the Former Ascot Fund for the principal purpose of 

investing with BLMIS.  Merkin, as Ariel Capital Management’s and later GCC’s sole 

shareholder, was at all relevant times the sole decision-maker for the Former Ascot Fund, and 

managed or otherwise directed the business of the fund from New York.   
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55. In early 2003, the Former Ascot Fund entered into a “master-feeder” relationship 

with Ascot whereby the Former Ascot Fund invested substantially all of its capital with Ascot as 

a limited partner.  On or about the same time, the Former Ascot Fund transferred the full balance 

of its account to the BLMIS account of Ascot and ceased activity in its account with BLMIS. 

THE DEFENDANT FUNDS’ INVESTMENTS WITH BLMIS  

A. Gabriel and Ariel  

56. From October 1990 through February 1993, Ariel held BLMIS account number 

1FN004 and deposited $21,683,703 before ceasing activity in its account and transferring its 

assets to BLMIS account 1FN005, which was held in the name of the Former Ascot Fund.  

57. Ariel opened a new BLMIS account in August 2000.  It held BLMIS account 

number 1FR070 from August 2000 through December 2008. 

58. From 2000 through 2008, Ariel invested between approximately 8% and 30% of 

its total assets under management with BLMIS.   

59. Upon information and belief, as of the third quarter of 2008, Ariel had at least 78 

investors and a reported total of $1.3 billion under management. 

60.   From October 1990 through February 1993, Ariel Capital L.P., Gabriel’s 

predecessor entity, held BLMIS account number 1A0042 and deposited $13,628,922 before 

transferring its assets to BLMIS account number 1A0058, which was held in the name of Ascot, 

and ceasing activity in its account. 

61. Gabriel opened a new BLMIS account in August 2000.  It held BLMIS account 

number 1G0321 from August 2000 through December 2008. 

62. From 2000 to 2008, Gabriel invested between approximately 7% and 30% of its 

total assets under management with BLMIS. 
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63. Upon information and belief, as of the third quarter of 2008, Gabriel had at least 

200 investors and a reported total of $1.4 billion under management.   

B. The Former Ascot Fund and Ascot  

64. The Former Ascot Fund opened BLMIS account number 1FN005 in January 

1992.  In January 1993, the Former Ascot Fund received transfers from at least nine other 

BLMIS accounts (1FN016 in the name of EBRO NV; 1W0041 in the name of Manny H. Weiss; 

1FN042 in the name of Willy R. Strothotte; 1FN022 in the name of Langham Trading Inc.; 

1FN039 in the name of Dunraven NV; 1FN031 in the name of Sandpiper Fund Ltd II #2; 

1FN030 in the name of Sandpiper Fund Ltd; and 1FN020 in the name of Heaton Fund Limited) 

to its BLMIS account, including transfers from Ariel’s 1FN004 account. 

65. Ascot opened account number 1A0058 with BLMIS in January 1993.  In January 

and February 1993, Ascot received transfers from at least four other BLMIS accounts (1B0079 

in the name of the Eric Bruell Trust; 1W0041 in the name of Manny H. Weiss; 1H0037 in the 

name of Richard L. Hirsch; and 1A0042 in the name of Ariel Capital L.P.) to its BLMIS account 

number 1A0058. 

66. Since 1993, Ascot invested between approximately 88% and over 100% of its 

listed assets under management with BLMIS. 

67. From 1992 through 2002, the Former Ascot Fund invested between 

approximately 74% and over 100% of its listed assets under management with BLMIS. 

68. Upon information and belief, as of November 2008, Ascot had about 300 investor 

accounts with approximately $1.8 billion under management.  The $1.8 billion amount was a 

fictitious figure based on profits reported by BLMIS. 
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THE TRANSFERS 

69. Each of the Defendant Funds was a client of the IA Business.  According to 

BLMIS’s records, each of the Defendant Funds maintained its accounts with BLMIS as set forth 

on Exhibit A (the “Accounts”).  The Accounts were opened on or about the dates set forth on 

Exhibit A. 

70. Each of the Defendant Funds, through or at the direction of its agent, Merkin, 

executed a BLMIS Customer Agreement, an Option Agreement, and a Trading Authorization 

Limited to Purchases and Sales of Securities and Options (collectively, the “Account 

Agreements”), and delivered such papers to BLMIS at its headquarters at 885 Third Avenue, 

New York, New York.  

71. By their terms, the Account Agreements were deemed entered into in the State of 

New York and were to be performed in New York, New York, through alleged securities trading 

activities that would take place in New York, New York.  As the Defendants knew, the Accounts 

were held in New York, New York, and the Defendants consistently wired funds to BLMIS’s 

bank account in New York, New York, for application to the Accounts and the alleged trading 

activities. 

72. Beginning in 1990, the Defendant Funds invested heavily with BLMIS.  Between 

October 1, 1990 and the Filing Date, the Defendant Funds invested over one billion dollars with 

BLMIS through at least 68 separate wire transfers directly to BLMIS.  From at least 1998 

through 2008, the BLMIS bank account at JPMorgan Chase & Co. that received the transfers 

was Account # xxxxxx703 (the “BLMIS Bank Account”).  For nearly two decades, the 

Defendants intentionally benefited by conducting transactions in the State of New York and are 

subject to the jurisdiction of this Court for purposes of this adversary proceeding. 
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73. Prior to the Filing Date, BLMIS made payments or other transfers out 

(collectively, the “Initial Transfers”) to one or more of the Defendant Funds.  The Initial 

Transfers were made to or for the benefit of one or more of the Defendant Funds and include, but 

are not limited to, the Initial Transfers listed on Exhibit B.  In addition, the Defendant Funds 

transferred at least $361.4 million, cumulatively, out of their respective BLMIS accounts as set 

forth infra ¶¶ 268-280. 

74. The Defendant Funds received the Initial Transfers in accounts held at Morgan 

Stanley.  Ascot held Morgan Stanley Account No. xx-xx021.  Gabriel held Morgan Stanley 

Account No. xx-xx003.  Ariel held Morgan Stanley Account No. xx-xx001.   

75. Prior to the Filing Date, GCC made transfers of at least $116.9 million from its 

Morgan Stanley account to accounts held by the other Defendants.  Ascot also made transfers of 

at least $322.9 million from its Morgan Stanley account to accounts held by the other 

Defendants.  Ariel also made transfers of at least $158.5 million from its Morgan Stanley 

account to the accounts held by the other Defendants.  Gabriel also made transfers of at least 

$403.6 million from its Morgan Stanley account to accounts held by the other Defendants.  All of 

these transfers were customer property that originated from the Defendant Funds’ accounts with 

BLMIS. 

76. Prior to the filing date, GCC received transfers of at least $298.4 million in its 

accounts from the Defendant Funds’ Morgan Stanley accounts.  Ascot received transfers of at 

least $224.9 million in its Morgan Stanley account from accounts held by the other Defendants.  

Former Ascot Fund received transfers of at least $82 million from Ascot’s Morgan Stanley 

account.  Ariel received transfers of at least $139.1 million in its accounts from accounts held by 

the other Defendants.  Gabriel received transfers of at least $138.6 million in its Morgan Stanley 
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account from accounts held by the other Defendants.  Merkin received transfers of at least $119 

million to his personal bank accounts from GCC’s and Gabriel’s Morgan Stanley accounts.  All 

of these transfers from the Defendant Funds to GCC, from GCC to Merkin, and from Ascot to 

Ariel, Gabriel, and the Former Ascot Fund are collectively the “Subsequent Transfers,” and set 

forth on Exhibit C.     

77. Based on the Trustee’s investigation to date, the Subsequent Transfers to GCC of 

at least $298 million from the Defendant Funds are recoverable from GCC pursuant to section 

550 of the Bankruptcy Code and § 278 of the N.Y. Debt. & Cred. Law.   

78. Based on the Trustee’s investigation to date, the Subsequent Transfers to Merkin 

from GCC of at least $119 million are recoverable from Merkin pursuant to section 550 of the 

Bankruptcy Code and § 278 of the N.Y. Debt. & Cred. Law.   

79. Based on the Trustee’s investigation to date, the Subsequent Transfers to Ariel of 

at least $139 million from GCC and the other Defendant Funds are recoverable from Ariel 

pursuant to section 550 of the Bankruptcy Code and § 278 of the N.Y. Debt. & Cred. Law.   

80. Based on the Trustee’s investigation to date, the Subsequent Transfers to Gabriel 

of at least $138 million from GCC and the other Defendant Funds are recoverable from Gabriel 

pursuant to section 550 of the Bankruptcy Code and § 278 of the N.Y. Debt. & Cred. Law.   

81. Based on the Trustee’s investigation to date, the Subsequent Transfers to the 

Former Ascot Fund of at least $82 million from GCC and the other Defendant Funds are 

recoverable from the Former Ascot Fund pursuant to section 550 of the Bankruptcy Code and 

§ 278 of the N.Y. Debt. & Cred. Law.  
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MERKIN’S LONGSTANDING BUSINESS  
AND SOCIAL RELATIONSHIP WITH MADOFF 

82. Merkin enjoyed unusually intimate access to Madoff as a result of their 

longstanding business and social relationship.  In fact, Madoff described Merkin as “a good 

friend” and “a very good client.”   

83. Upon information and belief, Merkin was first introduced to Madoff in the 1980s 

through his father, Hermann Merkin.    

84. Merkin was closely associated with Madoff on a business and social level since at 

least the late 1980s.  Upon information and belief, Madoff attended Merkin’s children’s bar and 

bat mitzvahs.  

85. Merkin and Madoff were involved with Jewish philanthropies together and, 

among other things, sat on the board of trustees of Yeshiva University.  

86. Although Madoff was notoriously secretive, Merkin touted his close personal 

relationship with Madoff to others and led them to believe that he had exceptional access to 

Madoff because of this personal relationship. 

87. Merkin was able to speak personally with Madoff whenever he desired and would 

call Madoff directly if he had questions or concerns regarding the Defendant Funds’ investments 

with BLMIS.  Merkin took advantage of this access, meeting with Madoff at BLMIS’s offices. 

88. Merkin acted as a gatekeeper for Madoff, and selectively chose which investors or 

prospective investors he would allow to meet with Madoff.   

89. Merkin told representatives of Ivy Asset Management (“Ivy”) in various meetings 

in 1997 that Merkin’s family has “had money with Bernie for 20 years.”  They were also told 

that Merkin was a fiduciary to Madoff’s children. 
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90. In June 2003, Merkin told representatives of an investor in Ascot (referred to 

herein as “Research Company A”) of his deep personal ties with Madoff.  Merkin “implied 

frequent communication,” and stated that he had just spoken to Madoff the day before.  Merkin 

told Research Company A that he “is a trustee for Madoff’s kids and has a role in the will,” that 

“Bernie was the executor of Ezra’s father’s will,” and that Merkin’s brother and brother-in-law 

worked for Madoff.  Merkin also told Research Company A that he had trade tickets relating to 

his family’s BLMIS account dating back to 1978. 

THE DEFENDANTS’ INVOLVEMENT IN AND  
KNOWLEDGE OF MADOFF’S FRAUD 

A. Defendants’ Actual Knowledge of Fraud at BLMIS 

91. The Defendants knew that the securities trading BLMIS purported to engage in on 

their behalf was impossible, the purported results of those trading activities were fictional, and 

the IA Business was predicated on a fraud. 

92. Time after time, when confronted with evidence that BLMIS was a fraud, Merkin 

did not deny it or attempt to explain.  Instead, he openly admitted that BLMIS’s results were 

impossible and defied any legitimate explanation.  His response to some investors’ concerns was 

to discourage them from asking too many questions, and rather simply to accept BLMIS’s 

purported results.  To other investors, Merkin lied: denying, omitting, or misrepresenting the 

scale of the Defendant Funds’ investments with BLMIS.   

93. On some occasions, Merkin even specifically acknowledged that Madoff’s 

conduct and BLMIS’s results were consistent with a Ponzi scheme—including during 

conversations with Madoff himself.  In the course of their relationship, Merkin recorded several 

telephone conversations he had with Madoff, including one where Merkin articulated concerns 
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about fraud to Madoff.  In the fall of 2005, following the public disclosure that the Bayou Group 

was a Ponzi scheme, Merkin told Madoff:  

You know, I always tell people, as soon as there is a scam in the 
hedge fund industry, someone is going to call about Bernie 
[Madoff].  It’s guaranteed. 

94. Merkin also conceded that BLMIS might be a Ponzi scheme in a 2003 meeting 

between Merkin and Research Company A.  Research Company A contacted Merkin to review 

Ascot’s BLMIS account statements and discuss questions regarding Madoff’s strategy.   

95. On June 27, 2003, Research Company A’s representatives spoke with Merkin on 

the telephone, and took detailed notes of the conversation.  Research Company A’s notes 

attribute many direct quotes to Merkin, some of which reveal that Merkin did not deny that 

Madoff was engaged in fraud but in fact openly admitted that Madoff appeared to be operating a 

Ponzi scheme.  Due to the inherent nature of Ponzi schemes, Merkin advised Research Company 

A of the dangers in investing significant amounts for the long term with BLMIS and to “[n]ever 

go long in a big way.”  Merkin even quipped that:  

Charles Ponze [sic] would lose out because it would be called the 
“Madoff Scheme.”   

96. At that same meeting, Merkin acknowledged the impossibility of the volume of 

Madoff’s purported trading activity, specifically whether there was enough volume in the market 

to “accommodate” BLMIS’s large options trades.  He told Research Company A, “I have come 

to accept there are things that I don’t understand [about Madoff],” which caused Research 

Company A to note that “Ezra did not have a good explanation for how Madoff executes option 

trades in such size.” 

97. Besides these admissions, Merkin acknowledged to Research Company A critical 

concerns with BLMIS, including: (a) the lack of separation between BLMIS’s investment 
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advisory and market making/proprietary trading businesses; (b) BLMIS’s surprising lack of 

overnight exposure; (c) BLMIS’s practice of moving to U.S. Treasurys at quarter end 

contravened the opportunistic nature of the SSC Strategy; (d) BLMIS’s self-clearing; and (e) the 

possibility that BLMIS’s reported trades were outside the reported daily trade price range. 

98. In its summary of the meeting with Merkin, Research Company A concluded: 

“Seems to be some probability even in Ezra’s mind that this could be a fraud.” 

99. Additionally, Merkin discussed serious concerns regarding the bona fides of 

BLMIS with Ivy, and Merkin admitted his inability to adequately investigate BLMIS’s 

legitimacy.  Ivy’s notes show that Ivy raised questions to Merkin regarding peculiarities within 

Madoff’s strategy, including the fact that the options market lacked the volume necessary to 

sustain BLMIS’s trading.  Merkin acknowledged he was “aware” of this problem.    

100. Merkin responded to challenges from Ivy on the consistency and similarity of the 

returns in all BLMIS accounts.  Merkin did not attempt to explain but instead simply stated: 

[U]nderstanding Madoff is like finding Pluto . . . you can’t really 
see it . . . you do it through inference, its effect on other objects.   

101. Merkin also analogized Madoff to the Wizard of Oz.  Ivy commented that “Toto 

is still tugging at the curtain,” to which Merkin replied, “I would say that the curtain is winning.”  

102. Merkin was well aware that BLMIS’s purported trading activity was impossible.  

Victor Teicher, a money manager employed by Merkin to manage portions of Ariel and 

Gabriel’s portfolios for various years between 1988 and 2000, also warned Merkin about 

investing with BLMIS because “[Madoff’s] returns were too consistent” and because the 

combination of low volatility and high returns as reported by Madoff was not believable.  

Teicher warned Merkin that it was “just not possible” for Madoff’s strategy to have returns as 

consistent as Madoff claimed. 

09-01182-brl    Doc 151    Filed 08/30/13    Entered 08/30/13 19:52:15    Main Document  
    Pg 23 of 90



 23 

103. Teicher also raised his concern to Merkin regarding BLMIS’s self-clearing of its 

own trades, warning that there had been prior instances of fraud that involved self-clearing.  

After Madoff’s fraud was revealed, Merkin acknowledged, “what made [the fraud] possible was 

the fact that Madoff was the custodian.”   

104. In 1994, Teicher began serving a prison sentence in connection with a conviction 

for insider trading.  He left prison in 1995 and was again hired by Merkin to manage portions of 

the Ariel and Gabriel portfolios from 1998 through 2000. 

105. Jack Mayer was employed by Teicher when Teicher managed portions of Ariel 

and Gabriel and later became employed by GCC in the mid-1990s after Teicher left prison.  

Mayer was present for a meeting in which Teicher raised concerns to Merkin regarding BLMIS 

and specifically recalls Teicher telling Merkin that BLMIS “could be a Ponzi scheme.” 

106. Documents in Merkin’s own designated “Madoff” folder also demonstrate that 

Merkin well knew that BLMIS could not have been legitimately engaged in the trading activity it 

reported.  A February 20, 1996 document detailing a third party’s analysis of BLMIS’s returns 

was not only marked up by Merkin, but also kept by Merkin in his “Madoff” folder.  The 

document analyzed BLMIS’s performance and noted it was “to a large degree independent of the 

gyrations of the S&P500,” and that BLMIS achieved its incredible performance “whether the 

S&P 500 trends up or down.” 
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107. The third party’s analysis also contained a chart depicting the significant gulf 

between BLMIS’s performance (labeled “Series B”) and that of the S&P 500.  Madoff’s strategy 

was entirely dependent on investing in stocks and options in the S&P 100 market, whose 

performance also highly correlates to the performance of S&P 500: 

 
 

108. Despite Merkin’s knowledge that Madoff was running a Ponzi scheme, that 

BLMIS was a fraud, and that Madoff could not have achieved his incredible returns, Merkin 

never pressed Madoff for an explanation but instead participated in Madoff’s fraud by continuing 

to invest money with BLMIS to reap significant management and performance fees.  

109. Based on their actual knowledge of fraud at BLMIS, the Defendants misled 

certain investors as to Madoff’s role in the operation of the Defendant Funds, and in fact sought 

to conceal from investors Madoff’s involvement in the Defendant Funds’ investments and/or the 

amount of investment with BLMIS. 
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B. Ariel’s and Gabriel’s Offering Documents and Other Disclosures Contained 
Misrepresentations and Other Omissions 

110. Certain investors were misled by Ariel’s and Gabriel’s offering documents and 

other disclosures.  These documents and materials provided that Merkin individually, as 

Gabriel’s general partner and sole owner and decision-maker of Ariel’s investment advisor GCC, 

had the “ultimate responsibility for the management, operations and investment decisions.” 

111. Despite this role, Merkin delegated investment decisions for the Defendant Funds 

to Madoff, Teicher, and other outside managers.  For example, from 2002 through 2008, 80% to 

95% of Gabriel’s and Ariel’s assets were managed by three outside money managers:  BLMIS, 

Cerberus Capital Management (“Cerberus”), and Cohanzick Capital, L.P. (“Cohanzick”). 

112. The offering documents for Ariel and Gabriel did not disclose Madoff’s 

involvement with the funds. 

113. The offering documents for Ariel represented that it was “concentrated in the 

purchase of securities which are subject to reorganizations,” which was defined to include 

“tender offers, mergers, liquidations, recapitalizations, bankruptcies, spin-offs and other similar 

transactions.” 

114. The offering documents for Gabriel represented that it “engages primarily in 

investments in private debt claims and publicly traded securities of bankrupt and distressed 

companies and in risk arbitrage.” 

115. Madoff’s purported SSC Strategy was not consistent with the distressed debt and 

risk arbitrage strategies identified in Ariel’s and Gabriel’s offering documents. 

116. From at least 1991 through 2008, Merkin’s primary form of communication, 

through GCC, with Ariel and Gabriel investors was through quarterly newsletters that provided 

details regarding his investment strategy, the performance of the funds, and general information 

09-01182-brl    Doc 151    Filed 08/30/13    Entered 08/30/13 19:52:15    Main Document  
    Pg 26 of 90



 26 

about the financial markets.  Many of these newsletters discussed specific investments being 

made by Ariel and Gabriel, including investments through Cerberus.  Over a seventeen year 

period, however, these newsletters did not disclose that between approximately 7% and 30% of 

Ariel’s and Gabriel’s assets were invested with BLMIS. 

117. The investment strategies described in Merkin’s quarterly newsletters to investors 

for Ariel and Gabriel stated that 100% of Ariel’s and Gabriel’s investments were in distressed 

debt and risk arbitrage and did not reference Madoff’s SSC Strategy. 

118. Madoff’s purported SSC Strategy was inconsistent with the distressed debt and 

risk arbitrage strategies identified in the quarterly newsletters for Ariel and Gabriel. 

119. Certain investors of Ariel and Gabriel have confirmed they were misled by these 

newsletters.  They understood the information provided by the Merkin Defendants to represent 

the complete portfolio for the funds, but they did not learn of their significant exposure to 

BLMIS until after Madoff’s arrest. 

C. Misrepresentations and Omissions in Ascot’s and the Former Ascot Fund’s Offering 
Documents and Other Disclosures 

120. Certain investors were misled by Ascot’s and the Former Ascot Fund’s offering 

documents and other disclosures.  These documents and materials provided that Merkin was 

involved in Ascot’s management on a day-to-day and transaction-by-transaction basis, and that 

Ascot’s success depended upon Merkin’s skill as a money manager.  Merkin led his investors to 

believe that he was actively managing their investments.  Instead, he was funneling virtually all 

of Ascot’s investment to BLMIS. 

121. The offering documents for Ascot never identified Madoff or BLMIS as an 

investment adviser or money manager for the fund.  It was not until March and October 2006 

that Ascot’s offering documents belatedly referenced BLMIS—over 14 years after Ascot’s 
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inception.  Even then, these documents misrepresented that BLMIS was only a “prime broker” 

and “custodian” of the fund.   

122. The offering documents for the Former Ascot Fund were false and misleading in 

that they also stated that the Former Ascot Fund’s success depended on Merkin’s skill as a 

money manager. 

123. The offering documents for the Former Ascot Fund also never identified Madoff 

or BLMIS as an investment adviser or money manager for the fund.  It was not until September 

and October 2006 that the Former Ascot Fund’s offering document belatedly referenced 

BLMIS—again over 14 years after the Former Ascot Fund’s inception.  Again, these documents 

misrepresented that BLMIS was only a “prime broker” and “custodian” of the fund. 

D. Misrepresentations and Omissions to Clients 

124. Upon information and belief, several individual investors in the Defendant Funds 

alleged that prior to December 11, 2008: (i) Merkin failed to disclose to them that the Defendant 

Funds had invested with BLMIS; (ii) misrepresented the amount of exposure the Defendant 

Funds had with BLMIS; and/or (iii) misrepresented the nature of the Defendant Funds’ 

relationship with BLMIS. 

1. Ivy Asset Management 

125. In 1997, Merkin misrepresented to Ivy the amount of the Defendant Funds’ 

investments with BLMIS.  Merkin represented to Ivy that he managed the majority of Ascot’s 

investment personally, noting that only “20% of the capital is managed externally.”  However, at 

that time, Ascot and the Former Ascot Fund were at least 88% and 74% invested with BLMIS, 

respectively. 
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2. Silver Creek 

126. Merkin concealed Ariel and Gabriel’s investments with BLMIS to certain 

investors, including Eric Dillon (“Dillon”) of Silver Creek Management and Silver Creek Funds 

(collectively, “Silver Creek”).  Silver Creek invested hundreds of millions of dollars into Ariel 

and Gabriel.  Dillon repeatedly requested information as to the investments made by these funds, 

but was never told about Ariel’s and Gabriel’s exposure to BLMIS until after Madoff’s arrest. 

127. Between 1994 and December 2008, Dillon conferred with Merkin personally 

approximately twenty times regarding Ariel’s and Gabriel’s investment strategy and their 

investment positions.  Dillon examined the charts contained in Ariel’s and Gabriel’s newsletters 

that purported to reflect all of the funds’ categories of investments.  Likewise, Dillon, on more 

than one occasion, specifically asked for Ariel’s and Gabriel’s top five positions, but Merkin 

once again failed to disclose their BLMIS investments.  Merkin never disclosed, and Dillon was 

unaware, that: (a) Ariel and Gabriel were invested with BLMIS or managed by Madoff; (b) Ariel 

and Gabriel used the SSC Strategy; or (c) assets from either fund were in the custody of BLMIS.  

128. The Merkin Defendants misled Dillon and Silver Creek by making false 

statements regarding their reliance on third-party managers.  The Merkin Defendants stated that 

the only third-party manager employed by Ariel and Gabriel was Cerberus.  On numerous 

occasions, Dillon asked the Merkin Defendants to identify who had custody of Ariel’s and 

Gabriel’s assets.  The Merkin Defendants responded that Morgan Stanley primarily had custody.  

The Merkin Defendants never mentioned that BLMIS also maintained custody of a significant 

portion of the assets.    

129. From 1994 through 2004, Silver Creek invested in another Madoff feeder fund.  

Dillon fully redeemed this investment in 2004 because of Madoff concerns.  Dillon would have 
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redeemed Silver Creek’s positions if he had been told of Ariel and Gabriel’s investment with 

BLMIS.  

130. On July 12, 2002, Dillon expressly asked Merkin about the connection between 

Madoff and Ascot, and whether Ascot was “a feeder fund” for BLMIS.  Twelve days later, 

Merkin acknowledged that Ascot was invested with BLMIS, but provided several misleading 

explanations, responding that Ascot was a family fund whereby his “family is the principal but 

not the only investor.”  Merkin also stated that Ascot was created “for regulatory reasons” and 

“Madoff is the principal but not the only manager.” 

3. Joshua Nash and the Nash Family Partnership 

131. Merkin concealed Gabriel’s investment with BLMIS from Josh Nash (“Nash”), a 

sophisticated money manager who knew Merkin both socially and professionally for over twenty 

years.  Nash invested in Gabriel, both personally and through a family fund called the “Nash 

Family Partnership.”  Merkin never disclosed that Gabriel had money managed by Madoff 

because Merkin knew that Nash had serious suspicions about Madoff’s investment strategy. 

132. On several occasions, Nash expressed concerns about Madoff’s investment 

strategy to Merkin.  Nash’s suspicions about Madoff and BLMIS dated back to 1991, when 

Nash’s father, now deceased, invested with BLMIS.  Nash and his father met with Madoff to 

discuss Madoff’s strategy, and were not comfortable with Madoff’s explanations and BLMIS’s 

consistently positive returns.  Nash’s father also questioned why Madoff used Friehling & 

Horowitz, an obscure accounting firm, to audit BLMIS.  As a result of these concerns, Nash’s 

father fully redeemed from BLMIS approximately eight months after their initial investment and 

did not want BLMIS included in their investment portfolio going forward.   
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133. From 2000 until Madoff’s arrest, Merkin and Nash spoke at least monthly.  Nash 

and Merkin served on several committees together, including the Carnegie Hall and UJA 

Federation investment committees.  During those years, Nash conveyed to Merkin that he 

believed an investment with BLMIS was “highly speculative.”  Nash also conveyed to Merkin 

that Madoff’s failure to use a large, public accounting firm to audit BLMIS was a “potential red 

flag.”   

134. Despite their lengthy relationship and frequent conversations, Merkin never once 

disclosed to Nash that Gabriel invested money with BLMIS.  Following Madoff’s arrest, Nash 

was “shocked” to learn that Gabriel invested money with BLMIS.  Nash concluded that Merkin 

breached his trust by failing to disclose that BLMIS managed or held a portion of Gabriel’s 

assets. 

4. Glen Eagle Partners and Gottlieb 

135. Merkin misled Daniel Gottlieb (“Gottlieb”), the chief investment officer of Glen 

Eagle Partners (“Glen Eagle”) into believing that Merkin managed the assets of Ascot and 

Gabriel without reliance on third-party managers.  From 2005 onward, Glen Eagle and Gottlieb’s 

family foundation invested $1,500,000 with Ascot and Gabriel. 

136. Merkin actively concealed from Gottlieb his reliance upon third-party mangers, 

including Madoff.  After meeting with Merkin to discuss the investments, Gottlieb was led to 

believe that Merkin ran an arbitrage strategy himself with the “people who worked in his shop” 

executing the trades.  In describing his strategy to Gottlieb, Merkin used the first person plural 

pronoun—“we were executing”—which caused Gottlieb to believe that Merkin ran Ascot and 

Gabriel from his office and his staff executed trades at their terminals.   
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137. Merkin also misled Gottlieb about the composition of Ascot and Gabriel through: 

(a) Merkin’s conversations with Gottlieb; (b) Gottlieb’s review of Gabriel’s and Ascot’s Offering 

Memoranda and other fund documents; and (c) Gottlieb’s review of Gabriel’s quarterly 

newsletters and Ascot’s quarterly letters, none of which ever identified BLMIS as a third-party 

manager.  Gottlieb had no idea that the majority of Ascot’s funds were with BLMIS until after 

Madoff’s arrest.  That key piece of information was intentionally withheld by Merkin.  

138. If Gottlieb had known that Merkin funneled Ascot’s and Gabriel’s money to 

BLMIS, he would not have invested with Ascot or Gabriel.  Gottlieb’s grandfather, Howard 

Gottlieb, had invested with BLMIS in the 1980s, but redeemed his investment upon the advice of 

Ed Thorp, a well-regarded quantitative analyst, who could not make sense of Madoff’s purported 

success. 

139. Only after Madoff’s arrest did Gottlieb learn that Ascot was a feeder fund for 

Madoff, which was a “shock” to him.   

5. New York University and Maurice Maertens 

140. Merkin misled New York University’s Endowment Fund (the “NYU Endowment 

Fund”) and its chief investment officer, Maurice Maertens (“Maertens”), regarding its 

investment with Ariel.  Upon information and belief, from 1994 through 2008, the NYU 

Endowment Fund invested approximately $94 million with Ariel.  

141. In late 2008, Merkin recommended that the NYU Endowment Fund consider 

making an investment with BLMIS without disclosing that approximately one-third of Ariel—in 

which the NYU Endowment was already invested—was being funneled to BLMIS.   

142. Specifically, in or about October 2008, Merkin met with Maertens to discuss the 

status of the NYU Endowment Fund.  Merkin recommended the NYU Endowment Fund invest 
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with BLMIS.  Merkin told Maertens that there was no independent oversight of Madoff’s 

investment activity.  In response, Merkin was “unequivocally” told that such an investment 

would not be suitable for NYU and would not be authorized.  Despite this clear opposition to 

investing with BLMIS, Merkin failed to disclose that the NYU Endowment Fund already had 

money invested with BLMIS through Ariel. 

143. During its 14 year investment, Merkin failed to disclose that Ariel was invested 

with BLMIS to the NYU Endowment Fund until after the Madoff fraud was publicly exposed.      

THE DEFENDANTS KNEW OF IMPOSSIBILITIES AND  
INDICIA OF FRAUD ABOUT MADOFF AND BLMIS 

144. In addition to the foregoing instances reflecting the Defendants’ knowledge of the 

fraud at BLMIS, the Defendants willfully blinded themselves to documents and information 

demonstrating that BLMIS’s IA Business was a fraud.   

145. The Merkin Defendants managed the assets of the Defendant Funds, with 

management responsibilities including directing where those assets were to be invested.  The 

Merkin Defendants had ultimate responsibility for the management, operations, and investment 

decisions made on behalf of the Defendant Funds.  In connection with management duties, 

including their duty to perform due diligence on money managers to whom they had delegated 

fund assets, the Merkin Defendants were paid or received, directly or indirectly, substantial fees 

from the Defendant Funds’ transfers from BLMIS. 

146. Due diligence requires the investigation of an investment opportunity, assessment 

of the quality of the management team overseeing the investment, assessment of the key risks 

associated with the opportunity, and continuous evaluation of the investment on an ongoing 

basis.   
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147. The Merkin Defendants disseminated several offering memoranda, partnership 

agreements, and quarterly newsletters to investors and prospective investors of the Defendant 

Funds that indicated that the Merkin Defendants conducted thorough investigations into all 

investments that they made with their client assets. 

148. In a quarterly newsletter to his clients, Merkin recognized his duties to his 

investors, stating, through GCC, that “[o]ur first objective, therefore is to control risk.”  He 

further assured investors that he was diligently protecting their investments stating, “Investors 

often look up, enchanted by upside and profits, but that works only if their managers spend time 

and money looking down.”   

149.  Independent of these representations, Merkin had a fiduciary duty to conduct due 

diligence on the Defendant Funds’ investments. 

150. The Merkin Defendants had a duty to establish due diligence procedures over all 

the fund managers with whom they invested client assets and a duty to act at all times in the 

clients’ best interest. 

151. In a January 2002 telephone conversation with Madoff, Merkin admitted his 

purposeful avoidance of performing due diligence on BLMIS.  In Merkin’s own words: 

So I told one person, look, you can ask me how Bernie does it and 
that's fine, but when are you going to ask Bernie? So he said, look, 
if I asked him, he'd throw me out. I said, look, all I can tell you is 
don't ask so many questions. Sit tight. And that's what I tell 
everybody…. 

152. The documents in the Defendants’ possession identified trading impossibilities, 

including, but not limited to, that: (i) BLMIS’s equity prices fell outside of the reported daily 

price range for the day Madoff claimed the trades were made; and (ii) BLMIS reported more 

volume of option contracts traded than were available in the entire exchange market, both of 

which are obvious trading impossibilities.   
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153. The documents and information in the Defendants’ possession also identified 

indicia of fraud including, but not limited to: (i) Madoff’s secrecy; (ii) his insistency on BLMIS 

retaining custody of all stocks and options allegedly purchased on behalf of customers; (iii) 

BLMIS’s extraordinarily consistent trading performance; (iv) BLMIS’s untraditional fee 

structure; and (v) the lack of a qualified auditor.   

A. Indicia of Fraud:  Madoff’s Operations Lacked Transparency 

154. It is a fundamental duty for an investment manager, like Merkin, to investigate 

and evaluate an investment advisor and his personnel.  Merkin failed to obtain any substantive 

information regarding the operations of BLMIS despite the numerous significant and specific 

concerns known to Merkin that suggested fraud.   

155. Madoff and BLMIS operated with little to no transparency.  Madoff refused to or 

failed to provide information to the Merkin Defendants regarding the number or credentials of 

his staff.  Madoff also refused to answer, or provided vague and meaningless answers to, even 

the most basic questions asked by the Merkin Defendants about BLMIS’s personnel and 

operations.  Merkin did not press Madoff for responsive answers.   

156. For example, in a transcript of a phone call between Merkin and Madoff prepared 

by Defendants, when Merkin questioned Madoff regarding assets under management, Madoff 

refused to provide an answer.  Merkin did not press Madoff for a response but closed with:  “I 

don’t really care, because I’ve made my peace with Bernie.”   

157. BLMIS’s key staff positions were held by members of Madoff’s family:  Peter 

Madoff, Madoff’s brother, was the director of trading and chief compliance officer; Mark 

Madoff and Andrew Madoff, Madoff’s sons, were the directors of trading; and Shana Madoff, 

Madoff’s niece, was in-house legal and compliance counsel. 
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158.  BLMIS’s regulatory filings revealed that it lacked the necessary number of 

employees to manage the billions of dollars of assets under management reported in BLMIS’s 

Form ADV and its later required annual amendments.  BLMIS’s regulatory filings also indicated 

that it had only between one and five employees to perform investment advisory functions, 

including research.  As Merkin knew, BLMIS clearly lacked the staff necessary to conduct 

research on the investment opportunities, execute the purported trades in the IA Business, and 

manage the significant assets under management. 

B. Impossibility:  Consistent Returns  

159. Because Madoff purported to invest in stocks and options within the S&P 100 

Index, BLMIS’s returns should have correlated to the S&P 100 Index. 

160. In comparison to the S&P 100, BLMIS consistently generated positive returns 

from 1989 through 2008.  

161. Indeed, Merkin knew of BLMIS’s incredible consistent positive returns from at 

least 1989 through 1995 based on his knowledge of a third party fund’s analysis of BLMIS’s 

performance as described in ¶ 107. 

162. However, regardless of market fluctuations, BLMIS generated consistent positive 

returns, even when the market suffered extraordinary declines due to the September 11, 2001 

terrorist attacks and during the dot-com bubble bust in April 2000 through March 2001.  

163. BLMIS generated cumulatively positive returns of over 45% from 2000 through 

2002 while the S&P 100 was down over 43% during the same time period. 

164. For example, during the dot-com bubble bust starting in April 2000 and 

continuing through March 2001, the Defendant Funds’ BLMIS accounts generated returns of 

about 13%, while the S&P 100 lost approximately 27%.  Despite the downward trend in the 
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market, Merkin deposited $41 million into Ascot’s and the Former Ascot Fund’s BLMIS 

accounts during the same time period.   

165. Additionally, in May 2000, Merkin sought permission from Madoff to open two 

new accounts with BLMIS (Gabriel’s 1G0321 account and Ariel’s 1FR070 account), with the 

capacity to add hundreds of millions of dollars at a time when Madoff was supposedly not open 

to accepting new accounts.  According to a transcript of a May 2000 telephone call prepared by 

the Defendants between Merkin and Madoff, Madoff stated that he was willing to 

“accommodate” Merkin because he had been “a good friend” and “a very good client.”  During 

this same time period, Merkin deposited $74.8 million and $84.2 million on behalf of investors 

into Gabriel’s and Ariel’s BLMIS accounts, respectively. 

166. The Defendant Funds never had a negative yearly return on their BLMIS 

investments.  Between 1993 and 2008, according to the Defendants’ documents, Ascot and the 

Former Ascot Fund only had 11 down months out of 180 months, with only one of these down 

months having a negative return that exceeded -1% (a return of -1.4%).  In contrast, the S&P 100 

had down months in 65 out of 155 months from January 1996 and November 2008.  Specifically, 

from 2004 through and including November 2008, which included the financial crisis of 2007 

and 2008, Ascot only had down months in 2 out of the 59 months, while the S&P 100 had 25 

down months during the same 59 month period.  As the Former Ascot Fund was a limited partner 

in Ascot during this time period, it had virtually the same performance as Ascot. 

167. No other skilled fund managers had a similar percentage of negative months over 

the same period.  Managers who attempted to employ the SSC Strategy purportedly used by 

BLMIS consistently failed to even approximate its results. 

09-01182-brl    Doc 151    Filed 08/30/13    Entered 08/30/13 19:52:15    Main Document  
    Pg 37 of 90



 37 

C. Impossibility: Trades Outside of the Daily Range 

168. The Merkin Defendants received and reviewed trade confirmations and monthly 

account statements.  These documents reflected execution prices outside the daily price range of 

reported trades.   

169. Between 2000 and 2008, there were at least 323 transactions across the Defendant 

Funds’ accounts where equity prices were reported outside of the daily price range on the day the 

trades were made.  These 323 transactions reflected nearly 33 million shares traded outside of the 

daily price range.  BLMIS reported a transaction above the daily price range 180 times, and a 

transaction below the daily price range 143 times.  

170. For example, the Defendant Funds’ BLMIS account records reflected the 

purchase of Intel Corporation (INTC) shares on October 2, 2003 at $27.63, with a settlement date 

of October 7, 2003.  However, INTC’s daily low on October 2, 2003 was $28.41.  Additionally, 

the Defendant Funds’ BLMIS accounts reflected the sale of JP Morgan (JPM) shares on 

February 16, 2001 for $52.59, with a settlement date of February 22, 2001.  The daily high for 

those JPM stocks was $52.00. 

171. Similarly, the Defendant Funds’ December 2006 BLMIS account records reported 

the sale of shares of Merck (MRK), each of which were purportedly executed at a price of 

$44.61, with a December 22, 2006 trade date, and a December 28, 2006 settlement date.  

However, the December 22, 2006 daily price for MRK shares ranged from a low of $42.78 to a 

high of $43.42.  Thus, BLMIS reported a sale more than $1 above the December 22, 2006 high 

for shares of MRK—a clear impossibility. 

172. In addition to the equity transactions, over the same 2000 through 2008 time 

period, there were at least 59 options transactions that were traded outside of the daily price 

ranges across the BLMIS accounts of the Defendant Funds.  In comparing the BLMIS data used 
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to generate customer records against historical price data from the Chicago Board Options 

Exchange (“CBOE”), BLMIS reported 33 transactions traded above the daily high and 26 

transactions traded below the daily low.   

173. In addition to the equity and option transactions, over the same 2000 through 

2008 time period, BLMIS reported prices for U.S. Treasury bills that implied yields outside of 

the yields reported by Bloomberg.  BLMIS reported over 1,000 trades of Treasury bills outside 

the daily price range (plus/minus 1 basis point), and over 200 trades outside the daily price range 

(plus/minus 10 basis points).   

174. Any one of these out-of-range equity, option, and Treasury trades were 

impossible and demonstrate that BLMIS was not actually making the trades that were 

represented on trade confirmations or customer statements provided to the Merkin Defendants.  

The only possible explanation for so many falsely reported trades was fraud. 

D. Impossibility:  Lack of Scalability 

175. By 2000 through 2001, Merkin believed that BLMIS had at least $7 billion in 

assets under management. As a sophisticated investment manager, Merkin knew that in the 

financial markets, scalability is the ability of an investment strategy to handle higher trading 

volumes or increased assets under management.  As assets under management increase, it 

becomes more difficult for the fund to find opportunities of a scale proportional to the growing 

size of the fund.   

176. Merkin has acknowledged the fundamental reality that no investment strategy is 

infinitely scalable.  In Merkin’s own words, “[t]he God of size comes to visit everybody.”   

177. Madoff’s SSC Strategy, which purportedly capitalized on inefficiencies in the 

market, was limited because there were fewer opportunities for inefficiencies with the most 
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efficiently-traded and tracked stocks in the S&P 100 market and was further limited by the 

available volume of stock in S&P 100 companies.   

178. The SSC Strategy was not scalable for a fund as large as the one Merkin thought 

Madoff managed.  To execute the SSC Strategy with at least $7 billion of assets under 

management, BLMIS would have needed approximately $7 billion in notional value in call 

options.  Between 2000 and 2008, there were not enough options on the entire market to 

implement Madoff’s purported SSC Strategy at any point in time.  This impossibility was more 

evident in 2006, 2007, and 2008, when BLMIS publicly disclosed through its Form ADV and 

annual amendments filed with the SEC that it was managing approximately $11.7 billion as of 

July 2006, $13.2 billion as of December 2006, and $17.1 billion as of December 2007, 

respectively.  Merkin knew of these impossibilities. 

E. Impossibility:  Option Volumes 

179. On average, the Defendant Funds’ BLMIS account records showed that they 

owned more put and call options than existed for most of the calendar year on the CBOE.  

Merkin received trade confirmations of the purported options contract purchases and sales for the 

Defendant Funds.  The confirmation slips had Committee on Uniform Security Identification 

Procedures (“CUSIP”) numbers—numbers that uniquely identify a company, issuer, and type of 

security—on them, indicating that they were traded on the CBOE, the largest exchange on which 

such options are traded.  Option contracts purchased on the OTC market do not receive a CUSIP 

number.   

180. Frequently, BLMIS reported more option trades than were available in the entire 

exchange market.  As set forth in the following tables, from 2000 through 2008, the 
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overwhelming majority of the put and call options purportedly bought and sold by BLMIS for 

the Merkin Funds’ accounts were beyond the CBOE’s daily volume.     

Merkin BLMIS Call Option Volume Relative to Corresponding 
Market Volume 2000-2008 

 
Merkin BLMIS Put Option Volume Relative to Corresponding  

Market Volume 2000-2008 

 

181. In addition, there were ten instances in which BLMIS purportedly executed 

options trades for the Defendant Funds’ accounts, but publicly available records show no volume 

traded on that day. 
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182. Besides the impossibility of executing trades for the Defendant Funds’ accounts 

comprising more than the daily options trading volume for a particular contract, BLMIS 

purportedly had billions of dollars of other assets under management, separate from the 

Defendant Funds.  Merkin knew that there were at least five other investors who placed more 

money with BLMIS than he had. 

183. Merkin knew that the volume of put and call options purportedly bought and sold 

by BLMIS for the Defendant Funds’ accounts that were beyond the daily volume of the CBOE 

were impossible and demonstrated that BLMIS was not actually making the trades that were 

represented on trade confirmations or customer statements provided to Merkin.   

F. Impossibility:  Timing of Trades 

184. BLMIS account records sent to the Defendant Funds reflected a consistent ability 

to trade stocks near their monthly highs and lows.  With remarkable consistency, when BLMIS 

was purportedly purchasing shares, the reported average purchase price was almost always in the 

lower half of the daily price range, and when selling shares, the sale price was almost always in 

the upper half of the daily price range.  Prices reflected on trade confirmations and account 

statements received by the Defendants demonstrated the implausibility of Madoff’s ability to 

consistently get the best price.   

185. Upon information and belief, Madoff also represented to the Defendants that he 

was time-slicing (entering the market at specific intervals over the course of a trading day), and 

thus the reported price was an average.  In purchasing or selling a stock several times during the 

trading day, BLMIS’s reported prices should have generally gravitated toward the daily 

midpoint.  Instead, they gravitated toward Madoff’s optimal price point—a statistical 

impossibility.   
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186. For example, the Defendant Funds’ account statements and trade confirmations 

indicate that, from 1993 to 2008, approximately 77% of equity buys occurred in the lower half of 

the daily price range and approximately 71% of equity sells occurred in the upper half of the 

daily price range. 

187. The trade confirmations and monthly statements sent to the Defendants also 

identified equity trades that BLMIS purportedly purchased at or near the daily low or at or near 

the daily high but could not have occurred because of insufficient trading volume. 

G. Indicia of Fraud:  Option Trades and CUSIP  

188. The Defendant Funds’ paper trade confirmations from BLMIS also contradicted 

Madoff’s claims that, from time to time, BLMIS purchased options on the OTC market.   

189. All of the BLMIS options trade confirmations contained CUSIP identification 

numbers, which indicated that the options BLMIS utilized were S&P 100 Index options that 

were traded on the CBOE, not the OTC market.   

190. Indeed, even the option trade confirmations that were marked as OTC transactions 

still suspiciously contained a CUSIP number.   

191. Based on their review of the trade confirmations, the Defendants knew that 

BLMIS could not have been purchasing options on the OTC market.  However, Merkin 

continued to represent to certain investors that BLMIS was purchasing options on the OTC 

market.  

192. Moreover, trading OTC options would have required BLMIS to enter into private, 

individually negotiated contracts with willing counterparties.  Merkin knew that it would have 

been necessary for BLMIS to enter into options trades on behalf of the Defendant Funds in order 

to trade OTC options.  These option trades are private contracts between the Defendant Funds 
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and the counterparty.  If the counterparty failed to perform, it was the Defendant Funds, not 

BLMIS, who would be exposed to risk.  Additionally, trade confirms would normally identify 

the counterparty, but the ones that the Defendants received from BLMIS did not do so. Despite 

this risk exposure, the Defendants took no steps to determine the identities of the counterparties 

from Madoff or BLMIS.   

H. Indicia of Fraud:  The Defendant Funds Had Negative Cash Balances at BLMIS 

193. From at least December 1995 through December 2008, the reported cash available 

in the Defendant Funds’ BLMIS accounts had a negative cash balance on 356 separate occasions 

for a total of approximately 1,139 days out of a possible 14,336 days.  Certain of the negative 

balances resulted from either the purported purchase of equities that exceeded the value of the 

Treasurys sold to fund the purported purchase, the purported purchase of put options prior to 

selling the call options they were meant to fund, or cash being withdrawn by the Defendants 

prior to the sale of equities to fund the withdrawal.  Normally, when a customer purchases assets 

prior to the funds being available in the customer’s account, the customer is buying on “margin.” 

194. Indeed, there were dozens of instances where the Defendant Funds withdrew or 

transferred cash from their accounts, resulting in a negative cash balance.  For example, on 

January 5, 2004, Ariel’s BLMIS account transferred cash to Ascot’s BLMIS account, which 

resulted in a negative cash balance of $14,196,997.05 for Ariel.  However, Ariel purportedly 

purchased equities with a trade date of January 5, 2004 and a settlement date of January 8, 2004, 

while its account had a negative cash balance.  The account did not return to a positive cash 

balance until January 12, 2004. 

195. Upon information and belief, the Defendant Funds did not have margin accounts 

with BLMIS and could not have traded on margin.  Yet, the Defendant Funds knew that BLMIS 
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would continue to allow them to theoretically purchase securities even though their accounts did 

not have cash available to make such purchases. 

196. When buying on margin, customers incur and are generally charged margin 

interest because buying on margin is effectively buying the underlying security with a loan from 

the investment adviser/broker dealer.  On information and belief, BLMIS never charged the 

Defendant Funds any margin interest for this extension of credit, effectively giving millions of 

dollars to the Defendant Funds as an interest-free loan. 

I. Indicia of Fraud:  Madoff’s Unusual Fee Structure 

197. Madoff used an unusual fee structure that, when compared to the fees charged by 

most investment funds, including those charged by the Defendants, meant that Madoff 

inexplicably walked away from hundreds of millions of dollars in fees that would normally be 

expected.   

198. Fund managers typically charge two types of fees for managing a client’s assets: 

(i) management fees; and (ii) performance fees.  These fees compensate managers for managing 

the portfolio.  The management fee is usually a fixed percentage of the assets under 

management, while the performance fee is based on the profits that are realized, compensating 

the manager for successful performance.  Fees to pay broker-dealers for trading securities, as 

well as other expenses, are either charged for separately, or can be covered in management fees.   

199. Instead of charging a 1% to 2% management fee and a 10% to 20% performance 

fee, which is typical of investment funds, BLMIS charged a commission for trades - $0.04 per 

share on stock transactions, and $1.00 per option contract.  Assuming this fee structure, Merkin 

would have paid to BLMIS an average of only $15.5 million in fees per year, totaling $124.2 

million between 2001 and 2008.   
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200. Merkin therefore knew that the Defendant Funds were paying, on average, $38 

million less per year between 2001 and 2008 under BLMIS’s existing fee structure than they 

would have paid under a typical 1-and-20 fee structure (i.e., a 1% management fee and a 20% 

performance fee).  By not utilizing this 1-and-20 fee structure, Madoff knowingly passed on at 

least $305.2 million in fees from the Defendant Funds alone from 2001 through 2008.  

Aggregating these fees across BLMIS’s reported assets under management, Merkin knew that 

Madoff was forgoing additional hundreds of millions of dollars in fees annually.   

201. Instead of questioning why Madoff would willingly forgo hundreds of millions of 

dollars in fees, Merkin accepted Madoff’s representation that he made approximately 1.5% on 

the accounts he managed.  When Madoff attempted to explain why he did not take a 20% 

incentive fee, Merkin cut off Madoff’s response and, according to a transcript prepared by the 

Defendants, replied “I know why you don’t do it.  Because you’re Bernie.  Because that’s not the 

way the good Lord made you.  If he made you a little differently, you would.”  

202. Madoff purported that BLMIS executed the SSC Strategy on all of the accounts 

managed, including the Defendant Funds’ accounts.  It is highly inefficient for an investment 

adviser, following the same investment strategy for every account, to implement a fee structure 

that required an accounting of fees for each and every share and option contract.  It is simpler to 

apply a management and performance fee to each account and operate as a fund. 

J. Indicia of Fraud:  Lack of Independent Custodian 

203. Merkin knew that BLMIS functioned as investment manager, administrator, and 

custodian of the securities purportedly owned on behalf of its customers, including the Defendant 

Funds.   
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204. When an individual or institution entrusts funds to another entity (e.g., an 

investment adviser) to manage, it is industry practice for an independent third-party custodian to 

hold the actual funds and/or securities.  Even though the investment adviser is deciding how best 

to invest the client funds, the funds and/or securities should be held by an independent, separate 

entity (i.e., a custodian).  

205. The benefit of using a third-party custodian in these instances is clear – it acts as a 

check on the investment adviser.  The involvement of multiple parties in the management of 

assets helps reduce the potential for misappropriation of those assets by any of those parties.  It is 

extremely rare for investment advisers to also maintain custody of their clients’ assets for this 

reason.  If there is a third-party custodian, client assets are safe even if the investment vehicle 

becomes insolvent.  If the investment adviser represents himself as the custodian, it is rife with 

the possibility of fraud, in that the adviser could theoretically misreport or misappropriate the 

assets, which is in fact what occurred with BLMIS.  Having third parties hold securities (i.e., 

through the use of custodians) deters potential fraud.  

206. The lack of an independent custodian should have been a due diligence concern 

for the Defendants.  The exclusion of an independent custodian eliminated a safeguard against 

fraud because there is no independent verification that the transactions actually occurred, and 

further demonstrates the lack of transparency at BLMIS.   

207. Merkin knew that BLMIS was acting as an investment manager, administrator, 

and custodian for the Defendant Funds, but did nothing to protect the Defendant Funds investors’ 

assets from fraud.  In fact, Merkin repeatedly assured his investors that he was protecting them 

against such fraud, stating in an April 19, 2002 newsletter to investors, “An exceptional run of 

superior performance in virtually any business is almost impossible to perpetuate . . . our job, as 
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we understand it, is to keep our guard up at all times.”  However, by acquiescing to and failing to 

object to BLMIS unchecked control over all of the assets, the Defendants played an 

indispensable role in allowing Madoff’s scheme to grow and exist for as long as it did. 

K. Indicia of Fraud:  Lack of Real-Time Electronic Access to Accounts and Trade 
Confirmations 

208. Typical investment management industry operating procedures allow clients to 

obtain account statements, balances, and other details through the Internet.  By at least June of 

2000, the practice of granting clients electronic access to their accounts appeared to be 

mainstream, particularly as a result of the Electronic Signatures in Global and National 

Commerce Act, 15 U.S.C. § 7001, which permits the use of electronic records to satisfy 

compliance with statutes and regulations.   

209. Throughout the 2000s, consumers were also conducting transactions and 

accessing their checking and savings accounts through online access.  

210. Upon information and belief, Merkin knew and relied upon Madoff’s reputation 

in the media as a global leader in the use of technology, specifically, in publications including 

Securities Week, The New York Times, and Wall Street & Technology.  Further, BLMIS’s 

marketing materials highlighted its abilities in this area, specifically stating: 

Moreover, Madoff Securities’ computerized transaction processing 
means that the firm can customize client reports and deliver them 
electronically in whatever format best meets the needs of 
customers.  

211. Madoff himself highlighted to Merkin BLMIS’s technological superiority, stating 

that “we spend more on technology than any hedge fund I know of and more than 99% of the 

brokerage industry does.” 
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212. The Defendants were never provided real-time access to any BLMIS account data 

or electronic statements up through December 11, 2008.  

213. The Defendant Funds’ paper trade confirmations were occasionally received from 

BLMIS late and contained corrections that altered prior transactions.  These “corrective” trade 

confirmations received by Merkin indicated that a previous trade was done at a different price 

and that the corrective trade confirmation would replace the prior trade confirmation. 

214. The lack of real-time access to account data or electronic statements provided 

opportunities for fraud, particularly the manufacturing of fictitious trades, and the manipulation 

and/or adjustment of reported prices.   

L. Indicia of Fraud:  Strip-Mall Auditors  

215. The purpose of an auditor is to review the financial statements of the audited firm 

and determine their legitimacy in agreement with generally accepted accounting, corporate, and 

government policies and principles.  Merkin employed a well-known and reputable auditor—

BDO Seidman—as the auditor for Gabriel and Ascot, and BDO Tortuga as the auditor for Ariel 

and the Former Ascot Fund. 

216. Auditors, consistent with industry custom and practice, act as a safeguard against 

fraud by providing independent verification of assets and financial transactions.   

217. The Defendants knew that BLMIS, purportedly the world’s largest hedge fund 

with billions of dollars under management, was audited by Friehling & Horowitz, an accounting 

firm located in a strip mall in Rockland, New York, with three employees, one of whom was 

semi-retired.   
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218. The Defendants did not question BLMIS’s lack of a functional auditor, nor did 

they engage their own auditor, BDO Seidman, to audit BLMIS or provide independent 

verification of BLMIS’s financial transactions.  

M. Indicia of Fraud:  Industry Skepticism and Suspicion 

219. The Defendants ignored the warnings of industry professionals regarding Madoff 

and BLMIS. 

220. Victor Teicher, a long-time associate of Merkin and one-time money manager for 

Ariel and Gabriel, warned Merkin that the consistency of BLMIS’s returns was not possible. 

221. Nash, a friend and colleague of Merkin and the trustee of his family’s foundation, 

the “Nash Family Partnership,” which invested in Gabriel, queried Merkin regarding Madoff’s 

use of Friehling & Horowitz.  As noted, Nash conveyed to Merkin that BLMIS’s failure to use a 

well-regarded accounting firm was a “potential red flag.” 

222. The most significant industry warning came with the collapse of the Bayou Group 

in the fall of 2005, with even Merkin observing that the collapse will likely raise, as noted in 

¶ 93 above, skepticism about Madoff and BLMIS’s operations.  Shortly after the public 

disclosure of the Bayou Group’s fraud, Merkin advised other fund managers that it would now 

be necessary to investigate investment managers for specific indicators of fraud, including:  (i) 

any investment that had a self-owned broker-dealer; (ii) any investment that had a questionable 

auditing firm; and (iii) any investment that had an unusual pricing or fee structure.  Merkin did 

not investigate these topics, took no additional due diligence steps, and made no additional 

inquiries into BLMIS’s operations because he knew each of these three indicators of fraud 

clearly applied to BLMIS.   
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THE MERKIN DEFENDANTS REAPED 
SIGNIFICANT MANAGEMENT AND INCENTIVE FEES  

223. Merkin funneled his investors’ moneys to BLMIS, despite: (i) his actual 

knowledge of the fraud at BLMIS; and (ii) willful blindness to trading impossibilities and indicia 

of fraud, in order to reap significant management and incentive fees on the investments. 

224. Pursuant to Ariel’s Investment Advisory Agreement with GCC and its Offering 

Memorandum, Ariel was to pay GCC, as Investment Advisor, a management fee equal to 1% of 

the beginning net asset value attributable to each series of shares and an incentive fee equal to 

20% of the increase, if any, in the net asset value per share on the last business day of the year 

over the first business day of the year. 

225. Ariel paid GCC the management fee and the incentive fee on the last day of the 

fund’s fiscal year, which was December 31st. 

226. From 2000 through February 2006, investors in Ariel could redeem all or part of 

their investments at the end of each calendar quarter upon 30 days’ notice.  After February 2006 

and through 2008, Ariel investors who invested prior to February 1, 2006 could continue to 

redeem their investments at the end of the calendar quarter upon 30 days’ notice, but those 

investors who invested after February 1, 2006 could only redeem at the end of the calendar 

quarter after the two-year anniversary of their initial investment (the “First Redemption Date”) 

and thereafter, on each anniversary of the First Redemption Date upon 30 days’ notice. 

227. If an Ariel investor redeemed all or part of their investment prior to the end of the 

calendar year, GCC was entitled to a pro rata adjustment of the capital balance for calculation of 

the management and incentive fees. 

228. Under the terms of the Investment Advisory Agreement between GCC and Ariel, 

GCC was entitled to defer the payment of all or a portion of the fees payable to GCC.  
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229. Pursuant to Gabriel’s Confidential Offering Memoranda from 2000 through 2008, 

Gabriel was to pay Merkin, as its general partner, a management fee equal to 1% (prorated for 

periods of less than a year) of each limited partner’s capital account balance at the beginning of 

such year plus such partner’s contributed capital during such year. 

230. Merkin, as Gabriel’s general partner, was also entitled to 20% of Gabriel’s net 

income in excess of the management fee as an incentive fee.  The management fee and incentive 

fee was payable on the last day of the fund’s fiscal year, which was December 31st. 

231. Class A Limited Partners of Gabriel could withdraw all or part of their capital 

account from Gabriel on June 30 or December 31 of any fiscal year upon 45 days’ written notice. 

232. Class B Limited Partners of Gabriel, investors who invested on or after February 

1, 2006, could withdraw all or part of their capital account at the end of the calendar quarter after 

the two year anniversary of their initial investments and thereafter on the anniversary of that date 

upon 45 days’ notice.  

233. If a Gabriel investor redeemed all or part of his/her/its investment prior to the end 

of the calendar year, Merkin was entitled to a pro rata adjustment of the capital balance for 

calculation of the management and incentive fees. 

234. Pursuant to Ascot’s Offering Memoranda from the funds’ inception through 2002, 

Ascot was to pay Merkin a management fee equal to 1% (prorated for periods of less than a year) 

of each limited partner’s capital account balance at the end of such year, as adjusted to take 

account of capital contributed or withdrawn during such year. 

235. As of January 1, 2003, Ascot increased its management fee to 1.5%. 

236. From the fund’s inception, the Former Ascot Fund’s management fee was payable 

to Ariel Management Corporation and then GCC.  Prior to January 1, 2003, the investment 
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advisory fee was equal to 1% (prorated for periods of less than a year) of the net asset value of 

each series of “participating shares” on the last day of each year.  As of January 1, 2003, the 

Former Ascot Fund became a limited partner of Ascot, and its capital account balance was 

included in Ascot’s management fee calculation. 

237. Merkin claimed in a letter to his investors that the increase in fees was due to the 

“expenses of running Ascot Partners over the past few years” and that the fees represented a “fair 

level of compensation for the risk that we take and the results that have been achieved.”  

However, there was no increase in expenses to Merkin for running Ascot from 1999 to 2003 

because Ascot and the Former Ascot Fund had at least 97.55% of their assets with BLMIS.  

Indeed, in 2003, Ascot had 100% of its assets with BLMIS. 

238. From 1992 to 2006, a limited partner of Ascot could withdraw all or part of its 

capital account on 45 days’ notice on December 31st. 

239. From March 2006 through 2008, a Class A Limited Partner of Ascot could 

withdraw all or part of its capital account on 45 days’ notice on December 31 of any year.  Class 

B Limited Partners, which were investors in the Former Ascot Fund, could withdraw all or part 

of its capital account on 25 days’ notice on the last business day of each March, June, September, 

and December of any fiscal year.  A Class C Limited Partner of Ascot could withdraw all or part 

of its capital account at the end of the calendar quarter after the two-year anniversary of their 

initial investment and thereafter upon 45 days’ notice of the anniversary of that date. 

240. If an Ascot investor redeemed all or part of his/her/its investment prior to the end 

of the calendar year, Merkin was entitled to a pro rata adjustment of the capital balance for 

calculation of the management fee. 
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241. Upon information and belief, Merkin purposefully limited his investors’ ability to 

withdraw funds from the Defendant Funds, in part, because he knew that Madoff needed to 

maintain capital to perpetuate his fraud. 

242. In fact, Ariel and Gabriel did not make any redemptions from BLMIS until 2008.  

243. Between May 1998 and November 2005, Ascot and the Former Ascot Fund made 

only two redemptions from their BLMIS accounts, totaling $17 million.  Yet, Ascot’s investors 

alone requested redemptions in the amount of $641,518,888 from 2000 through 2005.  Merkin 

himself redeemed $9,650,900 from his Ascot capital account in 2000.   

244. From at least May 1998 to November 2005, the Defendant Funds used intra-

account transfers to avoid having to redeem more than the $17 million described above from 

their BLMIS accounts.  The Defendant Funds transferred hundreds of millions of dollars 

between their respective BLMIS accounts and their respective Morgan Stanley accounts to pay 

investor redemptions related to their BLMIS investments.  These intra-account transfers were 

also used to fund management and incentive fee payments to Merkin and GCC during at least 

this time period.   

245. Upon information and belief, Merkin was aware in November 2005, and again in 

January 2006, that Madoff was dangerously close to not having enough liquidity to make 

requested redemptions.  As a result, starting in February 2006, Merkin required that new 

investors in Ariel and Gabriel stay invested in those respective funds for two years before being 

able to redeem.  Starting in March 2006, new investors in Ascot had to remain invested for two 

years before being able to redeem.  
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246. In fact, in March 2006, Merkin apologized to Madoff for withdrawing $76 million 

from Ascot’s BLMIS account.  Ascot had already withdrawn $25 million on December 23, 2005 

and $63 million on January 6, 2006. 
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247. The table below reflects the percentage of Ariel’s and Gabriel’s total assets 

purportedly managed by BLMIS by year, as admitted by the Merkin Defendants: 

Year Ariel Gabriel 
1990  23.43% 24.01% 

1991  17.89% 13.17% 

1992  21.83% 21.34% 

1993-1999  0% 0%
2000  7.96% 7.13% 

2001  21.15% 21.35% 

2002  29.18% 30.32% 

2003  22.19% 23.45% 

2004  20.86% 19.54% 

2005  16.24% 16.24% 

2006  23.35% 23.76% 

2007  24.42% 24.04% 

   
248. The table below reflects the percentage of Ascot’s and the Former Ascot Fund’s 

total assets purportedly managed by BLMIS, as admitted by the Merkin Defendants: 

Year Ascot Partners Ascot Fund 
1992  101.08% 
1993 98.04% 100.58% 
1994 99.87% 101.01% 
1995 100.85% 100.85% 
1996 91.62% 94.70% 
1997 88.03% 74.43% 
1998 91.03% 83.11% 
1999 97.55% 97.85% 
2000 100.04% 100.25% 
2001 100.94% 101.00% 
2002 100.01% 100.94% 
2003 100.03% N/A 
2004 94.39% N/A 
2005 99.22% N/A 
2006 99.36% N/A 
2007 91.27% N/A 
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249. As admitted by the Merkin Defendants, the Merkin Defendants received at least 

$194,022,536 in management fees for Ascot and the Former Ascot Fund since their inception 

through 2008. 

250. As admitted by the Merkin Defendants, the total incentive and management fees 

that the Merkin Defendants were entitled to receive for Ariel from 2000 through 2007 were 

$120,816,221, with an additional $6,934,086 in 2008, for a total of $127,750,307. 

251. Of the $120,816,221 in fees for Ariel from 2000 through 2007, $24,539,562 is 

attributable to Ariel’s investment with BLMIS.   

252. As admitted by the Merkin Defendants, the total incentive and management fees 

that the Merkin Defendants were entitled to receive for Gabriel from 2000 to 2007 was 

$180,241,610, with an additional $11,046,619 in 2008, for a total of $191,288,229. 

253. Of the $180,241,610 in fees for Gabriel from 2000 through 2007, $37,595,468 is 

attributed to Gabriel’s investment with BLMIS.   

254. By the time of Madoff’s arrest, the Defendant Funds received at least $550 

million in direct transfers of customer property from their BLMIS IA accounts.   

255. Upon information and belief, the Merkin Defendants received at least the 

aforementioned management and incentive fees in connection with the execution of these 

fraudulent transfers to the Defendant Funds.  These management and incentive fees are avoidable 

and recoverable by the Trustee.  
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COMMINGLING OF ASSETS BY AND BETWEEN  
MERKIN, GCC, AND THE DEFENDANT FUNDS 

256. Upon information and belief, and the Trustee’s ongoing investigation, the Merkin 

Defendants improperly commingled the business assets of the Defendant Funds, which received 

transfers from BLMIS with Merkin’s personal assets, the assets of GCC, and other business 

assets.  Merkin further improperly transferred moneys out of and into the respective Defendant 

Funds’ BLMIS accounts, and improperly transferred the moneys out of and into the respective 

Defendant Funds’ Morgan Stanley accounts.   

257. The commingling and manipulation of moneys in and between the Defendants’ 

BLMIS and Morgan Stanley Accounts permitted Merkin to improperly use the collective assets 

of GCC and the Defendant Funds for his own personal and business purposes.   

A. Improperly Commingled Assets at GCC 

258. The Defendants held several accounts at Morgan Stanley, which were held in the 

names of the Defendant Funds and GCC, and were ultimately controlled by Merkin.  One of 

these accounts, Morgan Stanley Account No.: xxxx021, was the main account that transacted 

business for GCC (the “Main Account”).  The Main Account had no sub-accounts or segregated 

accounts. 

259. As set forth above and in Exhibit B, the Initial Transfers were made from BLMIS 

to or for the benefit of one or more of the Defendant Funds.  

260. Between June 1998 and February 2009, the Defendant Funds transferred moneys 

received directly and indirectly from BLMIS to the Main Account.  During this time, the Merkin 

Defendants also transferred management fees from the Defendant Funds, investor contributions 

and fees from third party entities, moneys from Merkin’s personal accounts, and moneys from 
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unidentifiable sources into the Main Account.  All of these moneys were held, unsegregated, in 

the Main Account.  

261. Between June 1998 and February 2009, the Merkin Defendants transferred 

moneys from the single, commingled Main Account, including moneys received from BLMIS, to 

the Defendant Funds, to Merkin’s personal bank account, to investors, and to unidentifiable third 

parties.  

262. In addition to these transfers, the Merkin Defendants also transferred at least $92 

million from the single, commingled Main Account to several art galleries, including Pace 

Wildenstein, LLC, Sotheby’s, C&M Arts, and L&R Entwistle, to purchase numerous paintings 

by Mark Rothko and other works of art.  The works of art, purchased by GCC, were held in the 

name of Ezra Merkin and/or Ezra and his wife, Lauren Merkin.   

263. The Merkin Defendants also transferred moneys from the single, commingled 

Main Account to the Internal Revenue Service for payment of taxes incurred by Merkin 

personally, Lauren Merkin, and for several trust entities benefitting Merkin and/or his family, 

including the Ezra Merkin 1992 Family Trust, the Ezra Merkin 2000 Trust, the Lauren Merkin 

1992 Family Trust, and the Lauren Merkin 2000 Trust (“Merkin Family Trusts”).  

264. Upon information and belief, at all times discussed herein, Merkin dominated, 

influenced, controlled, and was the sole decision-maker for the Merkin Family Trusts, their 

business, property, and affairs, and directed the transfers from the single, commingled Main 

Account. 

265. The Merkin Defendants also transferred moneys from the single, commingled 

Main Account to, or for the benefit of, several Merkin family partnerships, including but not 
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limited to, Hobby Farm Partners, LLC, Hobby Farm Partners, L.P., Jennyness Consulting, LLC, 

and Piping Brook, LLC (collectively, the “Merkin Family Partnerships”).   

266. Upon information and belief, Merkin is a founder, principal, officer, director, 

shareholder, owner, managing member, and/or general partner of the Merkin Family 

Partnerships, and directed the transfers from the single commingled Main Account. 

267. Upon information and belief, in addition to the foregoing transfers, the Merkin 

Defendants also used the moneys in the single, commingled Main Account to: (i) pay investor 

redemptions and withdrawals with new funds deposited by other existing or new investors, and 

(ii) invest in margin accounts. 

B. Transfers of Assets between the BLMIS Accounts of the Defendant Funds 

268. Merkin directed inter-account transfers between the Defendant Funds’ BLMIS 

accounts.  Specifically, the Defendants’ books and records reflect transfers of moneys between 

the BLMIS accounts of the respective Defendant Funds of at least $361.4 million.   

269. Between 1993 and 2008, the Merkin Defendants transferred at least $65.5 million 

out of Ariel’s BLMIS account to Ascot’s BLMIS account.   

270. Between 1993 and 2008, the Merkin Defendants transferred at least $77.5 million 

out of Ascot’s BLMIS account to Ariel’s BLMIS account.   

271. Between 1993 and 2008, the Merkin Defendants transferred at least $140 million 

out of Ascot’s BLMIS account to Gabriel’s BLMIS account. 

272. Therefore, at least $217.5 million was transferred out of Ascot’s BLMIS account 

to the other Defendant Funds.   

273. Between 1993 and 2008, the Merkin Defendants transferred at least $7 million out 

of the Former Ascot Fund’s BLMIS account to Gabriel’s BLMIS account. 
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274. Between 1993 and 2008, the Merkin Defendants transferred at least $7 million out 

of the Former Ascot Fund’s BLMIS account to Ariel’s BLMIS account. 

275. Therefore, at least $14 million was transferred out of the Former Ascot Fund’s 

BLMIS account to Ariel and Gabriel. 

276. Between 1993 and 2008, the Merkin Defendants transferred at least $64 million 

out of Gabriel’s BLMIS account to Ascot’s BLMIS account. 

277. Between 1993 and 2008, the Merkin Defendants transferred at least $400,000 out 

of Gabriel’s BLMIS account to the Former Ascot Fund’s BLMIS account. 

278. Therefore, at least $64.4 million was transferred out of Gabriel’s BLMIS account 

to the other Defendant Funds. 

279. Upon information and belief, the Merkin Defendants received or claim 

entitlement to fees from the Defendant Funds based on the transfers of moneys out of each of the 

respective BLMIS accounts.  The Trustee seeks return of these fees. 

280. There were no loan documents made by or between the Defendant Funds 

concerning these inter-BLMIS account transfers.  There are no documents by or between the 

Defendant Funds modifying investor interest in the respective Defendant Funds resulting from 

these inter-BLMIS account transfers. 

C. Transfer of Assets Between the Morgan Stanley Accounts of the Defendant Funds 

281. Upon information and belief, Merkin directed inter-account transfers between the 

Morgan Stanley bank accounts of the Defendant Funds.  Specifically, the Defendants’ books and 

records reflect transfers of moneys between the Morgan Stanley accounts of the respective 

Defendant Funds of at least $995 million.  
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282. Between 1998 and 2009, the Merkin Defendants transferred at least $59 million 

out of Ascot’s Morgan Stanley account to Ariel’s Morgan Stanley account.   

283. Between 1998 and 2009, the Merkin Defendants transferred at least $125 million 

out of Ascot’s Morgan Stanley account to Gabriel’s Morgan Stanley account. 

284. Therefore, at least $184 million was transferred out of Ascot’s Morgan Stanley 

account to the other Defendant Funds. 

285. Between 1998 and 2009, the Merkin Defendants transferred at least $335 million 

out of Ariel’s Morgan Stanley account to Gabriel’s Morgan Stanley account.   

286. Between 1998 and 2009, the Merkin Defendants transferred at least $76 million 

out of Ariel’s Morgan Stanley account to Ascot’s Morgan Stanley account. 

287. Therefore, at least $411 million was transferred out of Ariel’s Morgan Stanley 

account to the other Defendant Funds.   

288. Between 1998 and 2009, the Merkin Defendants transferred at least $209 million 

out of Gabriel’s Morgan Stanley account to Ariel’s Morgan Stanley account.   

289. Between 1998 and 2009, the Merkin Defendants transferred at least $191 million 

out of Gabriel’s Morgan Stanley account to Ascot Partners’ Morgan Stanley account. 

290. Therefore, at least $400 million was transferred out of Gabriel’s Morgan Stanley 

account to the other Defendant Funds.    

291. There were no loan documents made by or between the Defendant Funds 

concerning these inter-Morgan Stanley account transfers.  There are no documents by or between 

the Defendant Funds modifying investors’ interests in the respective Defendant Funds resulting 

from the inter-Morgan Stanley account transfers. 
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IMPUTATION AND GENERAL PARTNER LIABILITY 

292. Under the circumstances set forth herein, Merkin had actual knowledge of and/or 

was willfully blind to impossibilities in the trading allegedly performed by BLMIS and indicia of 

fraud at BLMIS.   

A. Imputation as to GCC 

293. At all times herein discussed, Merkin dominated, influenced, and controlled GCC 

and its business, property, and affairs.   

294. Merkin was the sole decision-maker for GCC and actively directed and controlled 

the daily activities of GCC, including its dealings with Madoff and BLMIS.  As such, Merkin’s 

actual knowledge of and willful blindness to impossibilities and indicia of fraud at BLMIS are 

imputed to GCC. 

295. Upon information and belief, Merkin commingled the business assets of GCC 

with his personal assets, assets of the Defendant Funds, and other business assets, and used the 

collective assets held by GCC for his own personal purposes.  GCC functioned as the alter ego of 

Merkin and was the mere instrumentality of Merkin. 

296. As GCC was the alter ego of Merkin, his actual knowledge of and willful 

blindness to impossibilities and indicia of fraud at BLMIS are imputed to GCC. 

297. As the agent and sole decision-maker of GCC, Merkin’s actual knowledge of and 

willful blindness to impossibilities in the trading allegedly performed by BLMIS and indicia of 

fraud at BLMIS are imputed to GCC. 
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B. Imputation as to Ariel 

298. Upon information and belief, all business decisions for Ariel, including those 

related to investments with BLMIS, were made by Merkin in the ordinary course of Ariel’s 

business.   

299. At all times herein discussed, Merkin dominated, influenced, and controlled Ariel 

and its business, property, and affairs.  Merkin was the sole decision-maker for Ariel and actively 

directed and controlled the daily activities of Ariel, including its dealing with Madoff and 

BLMIS, which he knew was a fraud or had facts suggesting a high probability that BLMIS was a 

fraud.   

300. As the agent of Ariel, Merkin’s actual knowledge of and willful blindness to 

impossibilities in the trading allegedly performed by BLMIS and indicia of fraud at BLMIS are 

imputed to Ariel. 

301. As the agent and sole decision-maker for Ariel, Merkin’s actual knowledge of and 

willful blindness to impossibilities in the trading allegedly performed by BLMIS and indicia of 

fraud at BLMIS are imputed to Ariel. 

C. Imputation as to Gabriel 

302. Upon information and belief, all business decisions for Gabriel, including those 

related to investments with BLMIS, were made by Merkin in the ordinary course of Gabriel’s 

business.   

303. At all times herein discussed, Merkin dominated, influenced, and controlled 

Gabriel and its business, property, and affairs.  Merkin was the sole decision-maker for Gabriel 

and actively directed and controlled the daily activities of Gabriel, including its dealing with 
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Madoff and BLMIS, which he knew was a fraud or had facts suggesting a high probability that 

BLMIS was a fraud.   

304. As the agent and the general partner of Gabriel, Merkin’s actual knowledge of and 

willful blindness to impossibilities in the trading allegedly performed by BLMIS and indicia of 

fraud at BLMIS are imputed to Gabriel. 

D. Imputation as to Ascot 

305. Upon information and belief, all business decisions for Ascot, including those 

related to investments with BLMIS, were made by Merkin in the ordinary course of Ascot’s 

business.   

306. At all times herein discussed, Merkin dominated, influenced, and controlled Ascot 

and its business, property, and affairs.  Merkin was the sole decision-maker for Ascot and 

actively directed and controlled the daily activities of Ascot, including its dealing with BLMIS, 

which he knew was a fraud or had facts suggesting a high probability that BLMIS was a fraud.   

307. As the agent and the general partner of Ascot, Merkin’s actual knowledge of and 

willful blindness to impossibilities in the trading allegedly performed by BLMIS and indicia of 

fraud at BLMIS are imputed to Ascot. 

E. Imputation as to the Former Ascot Fund 

308. Upon information and belief, all business decisions for the Former Ascot Fund, 

including those related to investments with BLMIS, were made by Merkin in the ordinary course 

of the Former Ascot Fund’s business.   

309. At all times herein discussed, Merkin dominated, influenced, and controlled the 

Former Ascot Fund and its business, property, and affairs.  Merkin was the sole decision-maker 

for the Former Ascot Fund and actively directed and controlled the daily activities of the Former 
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Ascot Fund, including its dealing with Madoff and BLMIS, which he knew was a fraud or had 

facts suggesting a high probability that BLMIS was a fraud.   

310. As the agent of the Former Ascot Fund, Merkin’s actual knowledge of and willful 

blindness to impossibilities in the trading allegedly performed by BLMIS and indicia of fraud at 

BLMIS are imputed to the Former Ascot Fund. 

F. General Partner Liability for Ascot and Gabriel 

311. As to Ascot, Merkin was the sole general partner and had ultimate responsibility 

for the operation and management of the partnership, including the authority to make investment 

decisions, admit new partners, and withdraw his own capital or terminate the partnership.   

312. As to Gabriel, Merkin was the sole general partner and had ultimate responsibility 

for the operation and management of the partnership, including the authority to make investment 

decisions, admit new partners, and withdraw his own capital or terminate the partnership. 

313. Under Section 23 of New York Partnership Law, Merkin is personally liable as a 

matter of state law for the debts and obligations of the partnership, including the preferential and 

fraudulent transfers received by Ascot and Gabriel, as set forth herein. 

314. In the event that Gabriel is unable to satisfy any judgment against it, any 

judgment against Gabriel to recover BLMIS transfers can be enforced against Merkin 

individually. 

315. Ascot was rendered insolvent because of its investment with BLMIS.  Thus, any 

judgment against Ascot to recover BLMIS transfers can be enforced against Merkin individually. 
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THE INITIAL AND SUBSEQUENT TRANSFERS TO THE  
DEFENDANTS ARE AVOIDABLE AND RECOVERABLE BY THE TRUSTEE 

316. The Initial and Subsequent Transfers are avoidable, recoverable, and should be 

preserved for the benefit of the estate under sections 544, 547, 548, 550(a), and 551 of the 

Bankruptcy Code, applicable provisions of SIPA, including 15 U.S.C. § 78fff-2(c)(3), applicable 

provisions of N.Y. CPLR 203(g) and 213(8) (McKinney 2001), and N.Y. Debt. & Cred. Law 

§§ 273–279 (McKinney 2001). 

317. Of the Initial Transfers, at least eleven transfers in the collective amount of 

$494,600,000 (the “Six Year Transfers”) were made to the Defendant Funds during the six years 

prior to the Filing Date and are avoidable and recoverable under sections 544 and 550(a)(1) of 

the Bankruptcy Code, applicable provisions of SIPA, particularly 15 U.S.C. § 78fff-2(c)(3), and 

applicable provisions of N.Y. Debt. & Cred. Law §§ 273–279. 

318. Of the Six Year Transfers, at least six transfers in the collective amount of 

$313,600,000 (the “Two Year Transfers”) were made to the Defendant Funds during the two 

years prior to the Filing Date, and are additionally avoidable and recoverable under sections 

548(a)(1) and 550(a)(1) of the Bankruptcy Code and applicable provisions of SIPA, particularly 

15 U.S.C. § 78fff-2(c)(3). 

319. Of the Two Year Transfers, one to Ascot in the amount of $45,000,000 (the “90 

Day Transfer”) was made during the 90 days prior to the Filing Date, and is additionally 

avoidable and recoverable under sections 547 and 550(a)(1) of the Bankruptcy Code and 

applicable provisions of SIPA, particularly 15 U.S.C. § 78fff-2(c)(3).  As previously defined, the 

Six Year Transfers, Two Year Transfers, and 90 Day Transfers are collectively referred to herein 

as the “Initial Transfers.”   

09-01182-brl    Doc 151    Filed 08/30/13    Entered 08/30/13 19:52:15    Main Document  
    Pg 67 of 90



 67 

320. To the extent that any of the recovery counts may be inconsistent with each other, 

they are to be treated as being pleaded in the alternative. 

321. The Trustee’s discovery and investigation is ongoing and the Trustee reserves the 

right to: (i) supplement the information on the Initial Transfers, the Subsequent Transfers, and 

any additional transfers; and (ii) seek avoidance and recovery of such transfers. 

COUNT ONE 

PREFERENTIAL TRANSFER – 11 U.S.C. §§ 105(a), 502(d), 547(b), 550, AND 551  

322. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

323. At the time of the 90 Day Transfer, Ascot was a “creditor” of BLMIS within the 

meaning of section 101(10) of the Bankruptcy Code and pursuant to 15 U.S.C. § 78fff-2(c)(3). 

324. The 90 Day Transfer constitutes a transfer of an interest of BLMIS in property 

within the meaning of section 101(54) of the Bankruptcy Code and pursuant to 15 U.S.C. 

§ 78fff-2(c)(3). 

325. The 90 Day Transfer was to or for the benefit of Ascot. 

326. The 90 Day Transfer was made for or on account of an antecedent debt owed by 

BLMIS before such transfer was made. 

327. The 90 Day Transfer was made while BLMIS was insolvent. 

328. The 90 Day Transfer was made during the preference period under section 

547(b)(4) of the Bankruptcy Code. 

329. The 90 Day Transfer enabled Ascot to receive more than Ascot would receive if: 

(a) this case was a case under chapter 7 of the Bankruptcy Code; (b) the transfer had not been 
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made; and (c) Ascot received payment of such debt to the extent provided by the provisions of 

the Bankruptcy Code. 

330. The 90 Day Transfer constitutes a preferential transfer avoidable by the Trustee 

pursuant to section 547(b) of the Bankruptcy Code and recoverable from Ascot pursuant to 

section 550(a). 

331. As a result of the foregoing, the Trustee is entitled to a judgment pursuant to 

sections 105(a), 502(d), 547(b), 550, and 551 of the Bankruptcy Code and 15 U.S.C. § 78fff-

2(c)(3): (a) avoiding and preserving the 90 Day Transfer; (b) directing that the 90 Day Transfer 

be set aside;  (c) recovering the 90 Day Transfer, or the value thereof, for the benefit of the estate 

of BLMIS; (d) directing the Defendants, to the extent allowable by law, to return to the Trustee 

all profits, including any and all management fees, incentive fees or other compensation and/or 

remuneration received by the Defendants related to or arising from, or concerning the 90 Day 

Transfer from BLMIS to the Defendants; (e) disallowing any claim that the Defendants may 

have against the Debtors until such time as the 90 Day Transfer is repaid to the Trustee; (f) 

recovering attorneys’ fees and costs from the Defendants; and (g) awarding any other relief the 

Court deems appropriate. 

COUNT TWO 

FRAUDULENT TRANSFERS – 11 U.S.C. §§ 105(a), 502(d), 548(a)(1)(A), 550(a), AND 551  

332. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

333. The Two Year Transfers were made on or within two years before the Filing 

Date.   
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334. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in 

property within the meaning  of 11 U.S.C. §§ 101(54) and 548(a), and 15 U.S.C. § 78fff-2(c)(3). 

335. The Two Year Transfers were made by BLMIS with the actual intent to hinder, 

delay, or defraud some or all of BLMIS’s then existing or future creditors.  BLMIS made the 

Two Year Transfers to or for the benefit of the Defendants in furtherance of a fraudulent 

investment scheme. 

336. The Two Year Transfers constitute fraudulent transfers avoidable by the Trustee 

pursuant to section 548(a)(1)(A) of the Bankruptcy Code and recoverable from the Defendants 

pursuant to section 550(a) of the Bankruptcy Code. 

337. As a result of the foregoing, pursuant to sections 105(a), 502(d), 548(a)(1)(A), 

550(a), and 551 of the Bankruptcy Code and 15 U.S.C. § 78fff-2(c)(3), the Trustee is entitled to a 

judgment: (a) avoiding and preserving the Two Year Transfers; (b) directing that the Two Year 

Transfers be set aside; (c) recovering the Two Year Transfers, or the value thereof, from the 

Defendants for the benefit of the estate of BLMIS; (d) directing the Defendants, to the extent 

allowable by law, to return to the Trustee all profits, including any and all management fees, 

incentive fees or other compensation and/or remuneration received by the Defendants related to 

or arising from, or concerning the Two Year Transfers from BLMIS to the Defendants; (e) 

disallowing any claim that the Defendants may have against the Debtors until such time as the 

Two Year Transfers are repaid to the Trustee; (f) recovering attorneys’ fees and costs from the 

Defendants; and (g) awarding any other relief the Court deems appropriate.   
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COUNT THREE 

FRAUDULENT TRANSFERS – 11 U.S.C. §§ 105(a), 502(d), 548(a)(1)(B), 550(a), AND 551  

338. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

339. The Two Year Transfers were made on or within two years before the Filing 

Date. 

340. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in 

property within the meaning of 11 U.S.C. §§ 101(54) and 548(a), and 15 U.S.C. § 78fff-2(c)(3). 

341. BLMIS received less than a reasonably equivalent value in exchange for each of 

the Two Year Transfers. 

342. At the time of each of the Two Year Transfers, BLMIS was insolvent, or became 

insolvent as a result of the Two Year Transfers. 

343. At the time of each of the Two Year Transfers, BLMIS was engaged in a business 

or a transaction, or was about to engage in business or a transaction, for which any property 

remaining with BLMIS was an unreasonably small capital. 

344. At the time of each of the Two Year Transfers, BLMIS intended to incur, or 

believed that it would incur, debts that would be beyond BLMIS’s ability to pay as such debts 

matured. 

345. The Two Year Transfers constitute fraudulent transfers avoidable by the Trustee 

pursuant to section 548(a)(1)(B) of the Bankruptcy Code and recoverable from the Defendants 

pursuant to section 550(a) of the Bankruptcy Code. 

346. As a result of the foregoing, pursuant to sections 105(a), 502(d), 548(a)(1)(B), 

550(a), and 551 of the Bankruptcy Code and 15 U.S.C. § 78fff-2(c)(3), the Trustee is entitled to a 
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judgment: (a) avoiding and preserving the Two Year Transfers; (b) directing that the Two Year 

Transfers be set aside; (c) recovering the Two Year Transfers, or the value thereof, from the 

Defendants for the benefit of the estate of BLMIS; (d) directing the Defendants, to the extent 

allowable by law, to return to the Trustee all profits, including any and all management fees, 

incentive fees or other compensation and/or remuneration received by the Defendants related to 

or arising from, or concerning the Two Year Transfers from BLMIS to the Defendants; (e) 

disallowing any claim that the Defendants may have against the Debtors until such time as the 

Two Year Transfers are repaid to the Trustee; (f) recovering attorneys’ fees and costs from the 

Defendants; and (g) awarding any other relief the Court deems appropriate. 

COUNT FOUR 

FRAUDULENT TRANSFERS – N.Y. DEBT. & CRED. LAW §§ 276, 276-a, 278,  
AND/OR 279, AND 11 U.S.C. §§ 105(a), 502(d), 544(b), 550(a), AND 551  

347. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

348. At all times relevant to the Six Year Transfers, there have been one or more 

creditors holding matured or unmatured unsecured claims against BLMIS that are allowable 

under section 502 of the Bankruptcy Code or that are not allowable only under section 502(e) of 

the Bankruptcy Code. 

349. Each of the Six Year Transfers constituted a conveyance by BLMIS as defined 

under section 270 of the N.Y. Debt. & Cred. Law. 

350. Each of the Six Year Transfers was made by BLMIS with the actual intent to 

hinder, delay, or defraud the creditors of BLMIS.  BLMIS made the Six Year Transfers to or for 

the benefit of the Defendants in furtherance of a fraudulent investment scheme. 
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351. Each of the Six Year Transfers was received by the Defendants with actual intent 

to hinder, delay, or defraud creditors of BLMIS at the time of each of the Six Year Transfers, 

and/or future creditors of BLMIS. 

352. As a result of the foregoing, pursuant to sections 276, 276-a, 278, and/or 279 of 

the N.Y. Debt. & Cred. Law, sections 105(a), 502(d), 544(b), 550(a), and 551 of the Bankruptcy 

Code, and 15 U.S.C. § 78fff-2(c)(3), the Trustee is entitled to a judgment: (a) avoiding and 

preserving the Six Year Transfers; (b) directing that the Six Year Transfers be set aside; (c) 

recovering the Six Year Transfers, or the value thereof, from the Defendants for the benefit of 

the estate of BLMIS;  (d) directing the Defendants, to the extent allowable by law, to return to 

the Trustee all profits, including any and all management fees, incentive fees or other 

compensation and/or remuneration received by the Defendants related to or arising from, or 

concerning the Six Year Transfers from BLMIS to the Defendants; (e) disallowing any claim that 

the Defendants may have against the Debtors until such time as the Six Year Transfers are repaid 

to the Trustee; (f) recovering attorneys’ fees and costs from the Defendants; and (g) awarding 

any other relief the Court deems appropriate.   

COUNT FIVE 

FRAUDULENT TRANSFERS – N.Y. DEBT. & CRED. LAW §§ 273 AND 278  
AND/OR 279, AND 11 U.S.C. §§ 105(a), 502(d), 544(b), 550, AND 551  

353. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

354. At all times relevant to the Six Year Transfers there have been one or more 

creditors holding matured or unmatured unsecured claims against BLMIS that are allowable 
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under section 502 of the Bankruptcy Code or that are not allowable only under section 502(e) of 

the Bankruptcy Code. 

355. Each of the Six Year Transfers constituted a conveyance by BLMIS as defined 

under section 270 of the N.Y. Debt. & Cred. Law. 

356. BLMIS did not receive fair consideration for the Six Year Transfers. 

357. BLMIS was insolvent at the time it made each of the Six Year Transfers or, in the 

alternative, BLMIS became insolvent as a result of each of the Six Year Transfers. 

358. As a result of the foregoing, the Trustee is entitled to a judgment pursuant to 

sections 273, 278, and/or 279 of the N.Y. Debt. & Cred. Law, and sections 105(a), 502(d), 

544(b), 550, and 551 of the Bankruptcy Code, and 15 U.S.C. § 78fff-2(c)(3): (a) avoiding and 

preserving the Six Year Transfers; (b) directing that the Six Year Transfers be set aside; (c) 

recovering the Six Year Transfers, or the value thereof, for the benefit of the estate of BLMIS; 

(d) directing the Defendants, to the extent allowable by law, to return to the Trustee all profits, 

including any and all management fees, incentive fees or other compensation and/or 

remuneration received by the Defendants related to or arising from, or concerning the Six Year 

Transfers from BLMIS to the Defendants; (e) disallowing any claim that the Defendants may 

have against the Debtors until such time as the Six Year Transfers are repaid to the Trustee; (f) 

recovering attorneys’ fees and costs from the Defendants; and (g) awarding any other relief the 

Court deems appropriate.   
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COUNT SIX 

FRAUDULENT TRANSFERS – N.Y. DEBT. & CRED. LAW §§ 274, 278,  
AND/OR 279, AND 11 U.S.C. §§ 105(a), 502(d), 544(b), 550(a), AND 551  

359. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

360. At all times relevant to the Six Year Transfers there have been one or more 

creditors holding matured or unmatured unsecured claims against BLMIS that are allowable 

under section 502 of the Bankruptcy Code or that are not allowable only under section 502(e) of 

the Bankruptcy Code. 

361. Each of the Six Year Transfers constituted a conveyance by BLMIS as defined 

under section 270 of the N.Y. Debt. & Cred. Law. 

362. BLMIS did not receive fair consideration for the Six Year Transfers. 

363. At the time BLMIS made each of the Six Year Transfers, BLMIS was engaged or 

was about to engage in a business or transaction for which the property remaining in its hands 

after each of the Six Year Transfers was an unreasonably small capital. 

364. As a result of the foregoing, pursuant to sections 274, 278, and/or 279 of the N.Y. 

Debt. & Cred. Law, and sections 105(a), 502(d), 544(b), 550(a), and 551 of the Bankruptcy 

Code, and 15 U.S.C. § 78fff-2(c)(3), the Trustee is entitled to a judgment: (a) avoiding and 

preserving the Six Year Transfers; (b) directing that the Six Year Transfers be set aside; (c) 

recovering the Six Year Transfers, or the value thereof, from the Defendants for the benefit of 

the estate of BLMIS; (d) directing the Defendants, to the extent allowable by law, to return to the 

Trustee all profits, including any and all management fees, incentive fees or other compensation 

and/or remuneration received by the Defendants related to or arising from, or concerning the Six 

Year Transfers from BLMIS to the Defendants; (e) disallowing any claim that the Defendants 
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may have against the Debtors until such time as the Six Year Transfers are repaid to the Trustee;  

(f) recovering attorneys’ fees and costs from the Defendants; and (g) awarding any other relief 

the Court deems appropriate.   

COUNT SEVEN 

FRAUDULENT TRANSFERS – N.Y. DEBT. & CRED. LAW §§ 275, 278,  
AND/OR 279, AND 11 U.S.C. §§ 105(a), 502(d), 544(b), 550(a), AND 551  

365. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

366. At all times relevant to the Six Year Transfers there have been one or more 

creditors holding matured or unmatured unsecured claims against BLMIS that are allowable 

under section 502 of the Bankruptcy Code, or that are not allowable only under section 502(e) of 

the Bankruptcy Code. 

367. Each of the Six Transfers constituted a conveyance by BLMIS as defined under 

section 270 of the N.Y. Debt. & Cred. Law. 

368. BLMIS did not receive fair consideration for the Six Year Transfers. 

369. At the time BLMIS made each of the Six Year Transfers, BLMIS had incurred, 

was intending to incur, or believed that it would incur debts beyond its ability to pay them as the 

debts matured. 

370. As a result of the foregoing, pursuant to sections 275, 278, and/or 279 of the N.Y. 

Debt. & Cred. Law and sections 105(a), 502(d), 544(b), 550(a), and 551 of the Bankruptcy Code 

and 15 U.S.C. § 78fff-2(c)(3), the Trustee is entitled to a judgment: (a) avoiding and preserving 

the Six Year Transfers; (b) directing that the Six Year Transfers be set aside; (c) recovering the 

Six Year Transfers, or the value thereof, from the Defendants for the benefit of the estate of 
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BLMIS; (d) directing the Defendants, to the extent allowable by law, to return to the Trustee all 

profits, including any and all management fees, incentive fees or other compensation and/or 

remuneration received by the Defendants related to or arising from, or concerning the Six Year 

Transfers from BLMIS to the Defendants; (e) disallowing any claim that the Defendants may 

have against the Debtors until such time as the Six Year Transfers are repaid to the Trustee; (f) 

recovering attorneys’ fees and costs from the Defendants; and (g) awarding any other relief the 

Court deems appropriate.   

COUNT EIGHT 

UNDISCOVERED FRAUDULENT TRANSFERS – N.Y. C.P.L.R. 203(g) AND 213(8) 
AND N.Y. DEBT. & CRED. LAW §§ 276, 276-a, 278, AND/OR 279,  

AND 11 U.S.C. §§ 105(a), 502(d), 544(b), 550(a), AND 551  

371. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

372. At all times relevant to the Initial Transfers, the fraudulent scheme perpetrated by 

BLMIS was not reasonably discoverable by at least one unsecured customer of BLMIS, who 

holds matured or unmatured unsecured claims against BLMIS that are allowable under section 

502 of the Bankruptcy Code or that are not allowable only under section 502(e) of the 

Bankruptcy Code. 

373. At all times relevant to the Initial Transfers, there have been one or more creditors 

holding matured or unmatured unsecured claims against BLMIS that are allowable under section 

502 of the Bankruptcy Code or that are not allowable only under section 502(e) of the 

Bankruptcy Code. 

374. Each of the Initial Transfers constituted a conveyance by BLMIS as defined under 

section 270 of the N.Y. Debt. & Cred. Law. 
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375. Each of the Initial Transfers was made by BLMIS with the actual intent to hinder, 

delay, or defraud the creditors of BLMIS.  BLMIS made the Initial Transfers to or for the benefit 

of the Defendants in furtherance of a fraudulent investment scheme. 

376. Each of the Initial Transfers was received by the Defendants with actual intent to 

hinder, delay, or defraud creditors of BLMIS at the time of each of the Initial Transfers, and/or 

future creditors of BLMIS. 

377. As a result of the foregoing, pursuant to N.Y. C.P.L.R. 203(g) and 213(8), 

sections 276, 276-a, 278, and/or 279 of the N.Y. Debt. & Cred. Law, sections 105(a), 502(d), 

544(b), 550(a), and 551 of the Bankruptcy Code, and 15 U.S.C. § 78fff-2(c)(3), the Trustee is 

entitled to a judgment: (a) avoiding and preserving the Initial Transfers; (b) directing that the 

Initial Transfers be set aside; (c) recovering the Initial Transfers, or the value thereof, from the 

Defendants for the benefit of the estate of BLMIS; (d) directing the Defendants, to the extent 

allowable by law, to return to the Trustee all profits, including any and all management fees, 

incentive fees or other compensation and/or remuneration received by the Defendants related to 

or arising from, or concerning the Initial Transfers from BLMIS to the Defendants; (e) 

disallowing any claim that the Defendants may have against the Debtors until such time as the 

Initial Transfers are repaid to the Trustee;  (f) recovering attorneys’ fees and costs from the 

Defendants; and (g) awarding any other relief the Court deems appropriate.    
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COUNT NINE 

RECOVERY OF SUBSEQUENT TRANSFERS – N.Y. DEBT. & CRED. LAW  
§§ 276-a AND 278, AND 11 U.S.C. §§ 105(a), AND 550(a)  

378. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

379. Each of the Subsequent Transfers from the Defendant Funds is avoidable under 

sections 544, 547, and/or 548 and recoverable under section 550(a) of the Bankruptcy Code. 

380. Each of the Subsequent Transfers was made directly or indirectly to Merkin, 

GCC, Ascot, Former Ascot Fund, Ariel and/or Gabriel. 

381. Merkin, GCC, Ascot, Former Ascot Fund, Ariel and/or Gabriel are immediate or 

mediate transferees of the Subsequent Transfers from the Defendant Funds. 

382. Each of the Subsequent Transfers was received by Merkin, GCC, Ascot, Former 

Ascot Fund, Ariel and/or Gabriel with actual knowledge and/or willful blindness of BLMIS’s 

fraudulent scheme at the time of each of the Subsequent Transfers. 

383. As a result of the foregoing, pursuant to sections 276-a and 278 of the N.Y. Debt. 

& Cred. Law, section 105(a) and 550(a) of the Bankruptcy Code and 15 U.S.C. § 78fff-2(c)(3), 

the Trustee is entitled to a judgment against Merkin, GCC, Ascot, Former Ascot Fund, Ariel 

and/or Gabriel: (a) recovering the Subsequent Transfers, or the value thereof, from the 

Defendants for the benefit of the estate of BLMIS; (b) directing the Defendants, to the extent 

allowable by law, to return to the Trustee all profits, including any and all management fees, 

incentive fees or other compensation and/or remuneration received by the Defendants related to 

or arising from, or concerning the Subsequent Transfers; (c) recovering attorneys’ fees and costs 

from the Defendants; and (d) awarding any other relief, including attorneys’ fees and costs, the 

Court deems appropriate. 
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COUNT TEN 

GENERAL PARTNER LIABILITY 

384. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

385. At all times relevant to the Initial Transfers to Ascot and Gabriel, Merkin was the 

sole general partner of both funds. 

386. Ascot is insolvent, and its assets are insufficient to satisfy any judgment on the 

claims asserted herein.  Merkin, as the general partner, is liable to satisfy any judgment against 

Ascot. 

387. In the event that Gabriel is unable to satisfy any judgment against it, Merkin, as 

the general partner, is liable to satisfy any judgment against Gabriel. 

388. As a result of the foregoing, pursuant to applicable state law, Merkin is jointly and 

severally liable for all debts and obligations of Ascot and Gabriel, and the Trustee is entitled to a 

judgment against Merkin recovering the Initial Transfers to Ascot and Gabriel or their value 

from Merkin for the benefit of the estate of BLMIS. 
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COUNT ELEVEN 

OBJECTION TO AND DISALLOWANCE OF CLAIMS 

389. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

390. The Defendant Funds were not innocent investors at the time they invested with 

BLMIS.  As a result of their inequitable conduct, they are not entitled to restitution of their 

principal investment. 

391. The Defendant Funds acted with actual knowledge of fraudulent activity at 

BLMIS at the time the Defendant Funds invested with BLMIS.  By the Defendant Funds’ 

conduct, at the time they invested with BLMIS, they enabled Madoff to perpetuate the fraud at 

BLMIS.   

392. Alternatively, the Defendant Funds acted with explicit awareness of numerous 

and serious indications of fraudulent activity at BLMIS, as described in this Third Amended 

Complaint. 

393. By the Defendant Funds’ conduct, they cannot assert that they justifiably relied on 

the fact that BLMIS was a legitimate business.  Thus, the Defendant Funds do not have a claim 

for restitution or any other valid claim against the BLMIS estate.   

394. As a result of the foregoing conduct by the Defendants, as described above, by 

this action, the Trustee objects to any and all claims of the Defendant Funds against the BLMIS 

estate pursuant to section 502(a) of the Bankruptcy Code, which should be disallowed pursuant 

to second 502(b)(1) of the Bankruptcy Code, sections 78fff(b) and 78fff-1(a) of SIPA, and 

Federal Rule of Bankruptcy Procedure 3007(b), and not entitled to receive any equitable 

distribution from the estate. 
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COUNT TWELVE 

EQUITABLE DISALLOWANCE OF CLAIMS 

395. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

396. The Defendants engaged in and benefited from inequitable conduct and with 

actual knowledge of fraudulent activity at BLMIS including the conduct described in this Third 

Amended Complaint.  By the Defendants’ conduct, they have taken unconscionable advantage 

of, resulting in injury to, innocent customers and other creditors of the estate.  

397. Based upon the Defendants’ failure to deal fairly and in good faith, as described 

above, all customers and other creditors of BLMIS have been injured, including by being (a) 

misled as to the true financial condition of the debtor; (b) induced to invest with BLMIS without 

knowledge of BLMIS’s financial condition; and (c) hindered and delayed in recovering the full 

amounts due to them.  The Defendants’ conduct further enabled Madoff to continue the Ponzi 

scheme. 

398. The Defendants’ conduct was so egregious that they should not be allowed to 

share in any equitable distribution made by the Trustee to innocent customers holding allowed 

claims against BLMIS and/or Madoff.   

399. The Court should exercise the full extent of its equitable powers to ensure that 

claims, payments, or benefits, of whatever kind or nature, which are asserted or sought by the 

Defendant Funds against the estate, are disallowed. 

400. Equitable disallowance is consistent with the provisions and purposes of the 

Bankruptcy Code. 
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401. As a result of the foregoing, pursuant to this Court’s equitable power, the Court 

should disallow each and every claim that the Defendant Funds assert against the Debtors’ estate, 

all of which claims have no lawful existence under principles of restitution and other applicable 

state law.   

COUNT THIRTEEN 

EQUITABLE SUBORDINATION OF CUSTOMER CLAIMS 

402. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Third Amended Complaint as if fully rewritten herein. 

403. The Defendants engaged in inequitable conduct, including the conduct described 

in this Third Amended Complaint, and benefited by the withdrawal of at least $550 million, prior 

to the Filing Date. 

404. Based on the Defendants’ inequitable conduct, BLMIS's customers have been 

misled as to the true financial condition of BLMIS and have been induced to invest without 

knowledge of the actual facts regarding BLMIS's financial condition, and/or customers and 

creditors are less likely to recover the full amounts clue to them. 

405. The Defendants’ conduct enabled Madoff to prolong the Ponzi scheme that 

resulted in injury to all customers and creditors of the BLMIS estate and conferred an unfair 

advantage on the Defendants. 

406. The Court should exercise the full extent of its equitable powers to ensure that 

claims, payments, or benefits, of whatever kind or nature, which are asserted or sought by the 

Defendant Funds, directly or indirectly against the estate, and only to the extent such claims are 

allowed, are subordinated for distribution purposes pursuant to sections 510(c) and 105(a) of the 

Bankruptcy Code to the allowed claims of all other customers and creditors of BLMIS. 
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407. Equitable subordination, as requested herein, is consistent with the provisions and 

purposes of the Bankruptcy Code. 

408. As a result of the foregoing, the Court should subordinate all claims of the 

Defendant Funds for purposes of distribution to all allowed claims of BLMIS’s customers and 

creditors due to the Defendants’ inequitable conduct pursuant to 105(a) and 510(c) of the 

Bankruptcy Code, such that no claim of the Defendant Funds is paid ahead of the allowed claim 

of any customer or creditor of the BLMIS estate. 

WHEREFORE, the Trustee respectfully requests that this Court enter judgment in favor 

of the Trustee and against the Defendants as follows: 

i. On the First Claim for Relief, judgment pursuant to sections 105(a), 502(d), 

547(b), 550, and 551 of the Bankruptcy Code and 15 U.S.C. § 78fff-2(c)(3): (a) avoiding and 

preserving the 90 Day Transfer; (b) directing that the 90 Day Transfer be set aside;  (c) 

recovering the 90 Day Transfer, or the value thereof, for the benefit of the estate of BLMIS; (d) 

directing the Defendants, to the extent allowable by law, to return to the Trustee all profits, 

including any and all management fees, incentive fees or other compensation and/or 

remuneration received by the Defendants related to or arising from, or concerning the 90 Day 

Transfer from BLMIS to the Defendants; (e) disallowing any claim that the Defendants may 

have against the Debtors until such time as the 90 Day Transfer is repaid to the Trustee; (f) 

recovering attorneys’ fees and costs from the Defendants; and (g) awarding any other relief the 

Court deems appropriate; 
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ii. On the Second Claim for Relief, pursuant to sections 105(a), 502(d), 

548(a)(1)(A), 550(a), and 551 of the Bankruptcy Code and 15 U.S.C. § 78fff-2(c)(3), judgment: 

(a) avoiding and preserving the Two Year Transfers; (b) directing that the Two Year Transfers 

be set aside; (c) recovering the Two Year Transfers, or the value thereof, from the Defendants for 

the benefit of the estate of BLMIS; (d) directing the Defendants, to the extent allowable by law, 

to return to the Trustee all profits, including any and all management fees, incentive fees or other 

compensation and/or remuneration received by the Defendants related to or arising from, or 

concerning the Two Year Transfers from BLMIS to the Defendants; (e) disallowing any claim 

that the Defendants may have against the Debtors until such time as the Two Year Transfers are 

repaid to the Trustee; (f) recovering attorneys’ fees and costs from the Defendants; and (g) 

awarding any other relief the Court deems appropriate; 

iii. On the Third Claim for Relief, pursuant to sections 105(a), 502(d), 548(a)(1)(B), 

550(a), and 551 of the Bankruptcy Code and 15 U.S.C. § 78fff-2(c)(3), judgment: (a) avoiding 

and preserving the Two Year Transfers; (b) directing that the Two Year Transfers be set aside; 

(c) recovering the Two Year Transfers, or the value thereof, from the Defendants for the benefit 

of the estate of BLMIS; (d) directing the Defendants, to the extent allowable by law, to return to 

the Trustee all profits, including any and all management fees, incentive fees or other 

compensation and/or remuneration received by the Defendants related to or arising from, or 

concerning the Two Year Transfers from BLMIS to the Defendants; (e) disallowing any claim 

that the Defendants may have against the Debtors until such time as the Two Year Transfers are 

repaid to the Trustee; (f) recovering attorneys’ fees and costs from the Defendants; and (g) 

awarding any other relief the Court deems appropriate; 
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iv. On the Fourth Claim for Relief, pursuant to sections 276, 276-a, 278, and/or 279 

of the N.Y. Debt. & Cred. Law, sections 105(a), 502(d), 544(b), 550(a), and 551 of the 

Bankruptcy Code, and 15 U.S.C. § 78fff-2(c)(3), judgment: (a) avoiding and preserving the Six 

Year Transfers; (b) directing that the Six Year Transfers be set aside; (c) recovering the Six Year 

Transfers, or the value thereof, from the Defendants for the benefit of the estate of BLMIS;  (d) 

directing the Defendants, to the extent allowable by law, to return to the Trustee all profits, 

including any and all management fees, incentive fees or other compensation and/or 

remuneration received by the Defendants related to or arising from, or concerning the Six Year 

Transfers from BLMIS to the Defendants; (e) disallowing any claim that the Defendants may 

have against the Debtors until such time as the Six Year Transfers are repaid to the Trustee; (f) 

recovering attorneys’ fees and costs from the Defendants; and (g) awarding any other relief the 

Court deems appropriate; 

v. On the Fifth Claim for Relief, pursuant to sections 273, 278, and/or 279 of the 

N.Y. Debt. & Cred. Law, and sections 105(a), 502(d),544(b), 550, and 551 of the Bankruptcy 

Code, and 15 U.S.C. § 78fff-2(c)(3), judgment: (a) avoiding and preserving the Six Year 

Transfers; (b) directing that the Six Year Transfers be set aside; (c) recovering the Six Year 

Transfers, or the value thereof, for the benefit of the estate of BLMIS; (d) directing the 

Defendants, to the extent allowable by law, to return to the Trustee all profits, including any and 

all management fees, incentive fees or other compensation and/or remuneration received by the 

Defendants related to or arising from, or concerning the Six Year Transfers from BLMIS to the 

Defendants; (e) disallowing any claim that the Defendants may have against the Debtors until 

such time as the Six Year Transfers are repaid to the Trustee; (f) recovering attorneys’ fees and 

costs from the Defendants; and (g) awarding any other relief the Court deems appropriate;  
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vi. On the Sixth Claim for Relief, pursuant to sections 274, 278, and/or 279 of the 

N.Y. Debt. & Cred. Law, and sections 105(a), 502(d), 544(b), 550(a), and 551 of the Bankruptcy 

Code, and 15 U.S.C. § 78fff-2(c)(3), judgment: (a) avoiding and preserving the Six Year 

Transfers; (b) directing that the Six Year Transfers be set aside; (c) recovering the Six Year 

Transfers, or the value thereof, from the Defendants for the benefit of the estate of BLMIS; (d) 

directing the Defendants, to the extent allowable by law, to return to the Trustee all profits, 

including any and all management fees, incentive fees or other compensation and/or 

remuneration received by the Defendants related to or arising from, or concerning the Six Year 

Transfers from BLMIS to the Defendants; (e) disallowing any claim that the Defendants may 

have against the Debtors until such time as the Six Year Transfers are repaid to the Trustee;  (f) 

recovering attorneys’ fees and costs from the Defendants; and (g) awarding any other relief the 

Court deems appropriate; 

vii. On the Seventh Claim for Relief, pursuant to sections 275, 278, and/or 279 of the 

N.Y. Debt. & Cred. Law and sections 105(a), 502(d), 544(b), 550(a), and 551 of the Bankruptcy 

Code and 15 U.S.C. § 78fff-2(c)(3), judgment: (a) avoiding and preserving the Six Year 

Transfers; (b) directing that the Six Year Transfers be set aside; (c) recovering the Six Year 

Transfers, or the value thereof, from the Defendants for the benefit of the estate of BLMIS; (d) 

directing the Defendants, to the extent allowable by law, to return to the Trustee all profits, 

including any and all management fees, incentive fees or other compensation and/or 

remuneration received by the Defendants related to or arising from, or concerning the Six Year 

Transfers from BLMIS to the Defendants; (e) disallowing any claim that the Defendants may 

have against the Debtors until such time as the Six Year Transfers are repaid to the Trustee;  (f) 
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recovering attorneys’ fees and costs from the Defendants; and (g) awarding any other relief the 

Court deems appropriate; 

viii. On the Eighth Claim for Relief, pursuant to NY CPLR 203(g) and 213(8), 

sections 276, 276-a, 278, and/or 279 of the N.Y. Debt. & Cred. Law, sections 105(a), 502(d), 

544(b), 550(a), and 551 of the Bankruptcy Code, and 15 U.S.C. § 78fff-2(c)(3), judgment: (a) 

avoiding and preserving the Initial Transfers; (b) directing that the Initial Transfers be set aside; 

(c) recovering the Initial Transfers, or the value thereof, from the Defendants for the benefit of 

the estate of BLMIS; (d) directing the Defendants, to the extent allowable by law, to return to the 

Trustee all profits, including any and all management fees, incentive fees or other compensation 

and/or remuneration received by the Defendants related to or arising from, or concerning the 

Initial Transfers from BLMIS to the Defendants; (e) disallowing any claim that the Defendants 

may have against the Debtors until such time as the Initial Transfers are repaid to the Trustee;  (f) 

recovering attorneys’ fees and costs from the Defendants; and (g) awarding any other relief the 

Court deems appropriate; 

ix. On the Ninth Claim for Relief, pursuant to sections 276-a and 278 of the N.Y. 

Debt. & Cred. Law, section 105(a) and 550(a) of the Bankruptcy Code and 15 U.S.C. § 78fff-

2(c)(3), judgment against Merkin, GCC, Ascot, Former Ascot Fund, Ariel and/or Gabriel: (a) 

recovering the Subsequent Transfers, or the value thereof, from the Defendants for the benefit of 

the estate of BLMIS; (b) directing the Defendants, to the extent allowable by law, to return to the 

Trustee all profits, including any and all management fees, incentive fees or other compensation 

and/or remuneration received by the Defendants related to or arising from, or concerning the 

Subsequent Transfers; (c) recovering attorneys’ fees and costs from the Defendants; and (d) 

awarding any other relief, including attorneys’ fees and costs, the Court deems appropriate; 
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x. On the Tenth Claim for Relief, pursuant to applicable state law, judgment that 

Merkin is jointly and severally liable for all debts and obligations of Ascot and Gabriel, and 

recovering the Initial Transfers to Ascot and Gabriel or their value from Merkin for the benefit of 

the estate of BLMIS; 

xi. On the First through Tenth Claims for Relief, to the extent allowable by law, 

directing the Merkin Defendants to return to the Trustee all profits, including any and all 

management fees, incentive fees or other compensation and/or remuneration received by the 

Merkin Defendants related to, arising out of, or concerning the Initial Transfers, the Subsequent 

Transfers, and the Defendant Funds’ BLMIS accounts; 

xii. On all Claims for Relief for which Ascot and Gabriel is liable, that the Court enter 

judgment for that same relief against Merkin as general partner of Ascot and general partner of 

Gabriel; 

xiii. On all Claims for Relief, imputing Merkin’s knowledge to the Defendants; 

xiv. On all Claims for Relief, establishing a constructive trust over all Transfers and 

their proceeds, product and offspring in favor of the Trustee for the benefit of the estate; 

xv. On all Claims for Relief, pursuant to federal common law and/or N.Y. CPLR 

5001 and 5004, as applicable, awarding the Trustee prejudgment interest from the date on which 

the Initial Transfers were received; 

xvi. On all Claims for Relief, awarding the Trustee’s attorneys’ fees, all applicable 

interest, costs and disbursements incurred in this proceeding; and 
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xvii. Granting the Trustee such other, further, and different relief as the Court deems 

just, proper, and equitable. 

 

Dated: New York, New York 
 August 30, 2013 

  s/David J. Sheehan    
Baker & Hostetler LLP 
45 Rockefeller Plaza 
New York, New York 10111 
Telephone: (212) 589-4200 
Facsimile: (212) 589-4201 
David J. Sheehan 
Email: dsheehan@bakerlaw.com  
Lan Hoang 
Email: lhoang@bakerlaw.com 
Edward J. Jacobs 
Email: ejacobs@bakerlaw.com 
Brian W. Song 
Email: bsong@bakerlaw.com 
Sarah Jane T.C. Truong 
Email: struong@bakerlaw.com 
 
Attorneys for Irving H. Picard, Trustee for the 
Substantively Consolidated SIPA Liquidation 
of Bernard L. Madoff Investment Securities 
LLC and the estate of Bernard L. Madoff 
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EXHIBIT A

Bernard L. Madoff Investment Securities, LLC

Summary of Defendants' Accounts Maintained with BLMIS

A/C# Account  Name
Opening

Date

1FN005 Ascot Fund Ltd January 2, 1992

1A0058 Ascot Partners LP January 4, 1993

1FR070 Ariel Fund Ltd August 2, 2000

1G0321 Gabriel Capital LP August 2, 2000

MADC1129_00000001
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EXHIBIT B
Bernard L. Madoff Investment Securities, LLC
Summary of Cash Transfers to Defendants

A/C# Account  Name Date Transfer Amount

1A0058 ASCOT PARTNERS LP 12/28/1995 WIRE 6,000,000$          
1A0058 ASCOT PARTNERS LP 12/30/1996 WIRE 1,600,000            
1A0058 ASCOT PARTNERS LP 1/7/1997 WIRE 9,240,000            
1A0058 ASCOT PARTNERS LP 1/10/1997 WIRE 1,000,000            
1A0058 ASCOT PARTNERS LP 10/8/1997 WIRE 2,500,000            
1A0058 ASCOT PARTNERS LP 12/30/1997 WIRE 6,000,000            
1A0058 ASCOT PARTNERS LP 1/7/1998 WIRE 2,500,000            
1A0058 ASCOT PARTNERS LP 12/2/2003 WIRE 5,000,000            
1A0058 ASCOT PARTNERS LP 12/26/2003 WIRE 12,000,000          
1A0058 ASCOT PARTNERS LP 12/23/2005 WIRE 25,000,000          
1A0058 ASCOT PARTNERS LP 1/6/2006 WIRE 63,000,000          
1A0058 ASCOT PARTNERS LP 4/4/2006 WIRE 76,000,000          
1A0058 ASCOT PARTNERS LP 12/29/2006 WIRE 10,000,000          
1A0058 ASCOT PARTNERS LP 12/31/2007 WIRE 175,000,000        
1A0058 ASCOT PARTNERS LP 7/2/2008 WIRE 50,000,000          
1A0058 ASCOT PARTNERS LP 10/1/2008 WIRE 45,000,000          

SUBTOTAL 489,840,000$      

1FN005 ASCOT FUND LTD Dec-95 MONTHLY W/H AMT 74,554$               
1FN005 ASCOT FUND LTD Jan-96 MONTHLY W/H AMT 21,515                 
1FN005 ASCOT FUND LTD Feb-96 MONTHLY W/H AMT 3,786                   
1FN005 ASCOT FUND LTD Mar-96 MONTHLY W/H AMT 69,268                 
1FN005 ASCOT FUND LTD Apr-96 MONTHLY W/H AMT 25,642                 
1FN005 ASCOT FUND LTD May-96 MONTHLY W/H AMT 42,506                 
1FN005 ASCOT FUND LTD Jun-96 MONTHLY W/H AMT 37,099                 
1FN005 ASCOT FUND LTD Jul-96 MONTHLY W/H AMT 40,172                 
1FN005 ASCOT FUND LTD Aug-96 MONTHLY W/H AMT 43,226                 
1FN005 ASCOT FUND LTD Sep-96 MONTHLY W/H AMT 83,522                 
1FN005 ASCOT FUND LTD Oct-96 MONTHLY W/H AMT 23,118                 
1FN005 ASCOT FUND LTD Nov-96 MONTHLY W/H AMT 13,623                 
1FN005 ASCOT FUND LTD Dec-96 MONTHLY W/H AMT 72,736                 
1FN005 ASCOT FUND LTD 12/30/1996 WIRE 1,200,000            
1FN005 ASCOT FUND LTD 1/7/1997 WIRE 7,240,000            
1FN005 ASCOT FUND LTD Jan-97 MONTHLY W/H AMT 24,541                 
1FN005 ASCOT FUND LTD Feb-97 MONTHLY W/H AMT 4,608                   
1FN005 ASCOT FUND LTD Mar-97 MONTHLY W/H AMT 71,540                 
1FN005 ASCOT FUND LTD Apr-97 MONTHLY W/H AMT 7,416                   
1FN005 ASCOT FUND LTD May-97 MONTHLY W/H AMT 22,593                 
1FN005 ASCOT FUND LTD Jun-97 MONTHLY W/H AMT 14,962                 
1FN005 ASCOT FUND LTD Jul-97 MONTHLY W/H AMT 20,826                 
1FN005 ASCOT FUND LTD Aug-97 MONTHLY W/H AMT 31,411                 
1FN005 ASCOT FUND LTD Sep-97 MONTHLY W/H AMT 9,545                   
1FN005 ASCOT FUND LTD Oct-97 MONTHLY W/H AMT 50,607                 
1FN005 ASCOT FUND LTD Nov-97 MONTHLY W/H AMT 38,280                 

For the Period from 12/1/95 - 12/11/08
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EXHIBIT B
Bernard L. Madoff Investment Securities, LLC
Summary of Cash Transfers to Defendants

A/C# Account  Name Date Transfer Amount
For the Period from 12/1/95 - 12/11/08

1FN005 ASCOT FUND LTD Dec-97 MONTHLY W/H AMT 10,986                 
1FN005 ASCOT FUND LTD Jan-98 MONTHLY W/H AMT 15,040                 
1FN005 ASCOT FUND LTD Feb-98 MONTHLY W/H AMT 5,266                   
1FN005 ASCOT FUND LTD Mar-98 MONTHLY W/H AMT 83,396                 
1FN005 ASCOT FUND LTD 4/13/1998 WIRE 26,000,000          
1FN005 ASCOT FUND LTD Apr-98 MONTHLY W/H AMT 6,878                   
1FN005 ASCOT FUND LTD May-98 MONTHLY W/H AMT 42,803                 
1FN005 ASCOT FUND LTD Jun-98 MONTHLY W/H AMT 64,524                 
1FN005 ASCOT FUND LTD Jul-98 MONTHLY W/H AMT 41,122                 
1FN005 ASCOT FUND LTD Aug-98 MONTHLY W/H AMT 34,451                 
1FN005 ASCOT FUND LTD Sep-98 MONTHLY W/H AMT 1,858                   
1FN005 ASCOT FUND LTD Oct-98 MONTHLY W/H AMT 6                          
1FN005 ASCOT FUND LTD Nov-98 MONTHLY W/H AMT 8                          
1FN005 ASCOT FUND LTD Dec-98 MONTHLY W/H AMT 11,635                 
1FN005 ASCOT FUND LTD Jan-99 MONTHLY W/H AMT 13,325                 
1FN005 ASCOT FUND LTD Feb-99 MONTHLY W/H AMT 12,275                 
1FN005 ASCOT FUND LTD Mar-99 MONTHLY W/H AMT 53,707                 
1FN005 ASCOT FUND LTD Apr-99 MONTHLY W/H AMT 21,295                 
1FN005 ASCOT FUND LTD May-99 MONTHLY W/H AMT 2,542                   
1FN005 ASCOT FUND LTD Jun-99 MONTHLY W/H AMT 54,057                 
1FN005 ASCOT FUND LTD Jul-99 MONTHLY W/H AMT 14,070                 
1FN005 ASCOT FUND LTD Aug-99 MONTHLY W/H AMT 21,576                 
1FN005 ASCOT FUND LTD Sep-99 MONTHLY W/H AMT 38,318                 
1FN005 ASCOT FUND LTD Oct-99 MONTHLY W/H AMT 55,100                 
1FN005 ASCOT FUND LTD Nov-99 MONTHLY W/H AMT 38,374                 
1FN005 ASCOT FUND LTD Dec-99 MONTHLY W/H AMT 26,996                 
1FN005 ASCOT FUND LTD Jan-00 MONTHLY W/H AMT 4                          
1FN005 ASCOT FUND LTD Feb-00 MONTHLY W/H AMT 20,935                 
1FN005 ASCOT FUND LTD Mar-00 MONTHLY W/H AMT 73,400                 
1FN005 ASCOT FUND LTD Apr-00 MONTHLY W/H AMT 21,165                 
1FN005 ASCOT FUND LTD May-00 MONTHLY W/H AMT 8                          
1FN005 ASCOT FUND LTD Jun-00 MONTHLY W/H AMT 46,602                 
1FN005 ASCOT FUND LTD Jul-00 MONTHLY W/H AMT 1,440                   
1FN005 ASCOT FUND LTD Aug-00 MONTHLY W/H AMT 16,671                 
1FN005 ASCOT FUND LTD Sep-00 MONTHLY W/H AMT 27,241                 
1FN005 ASCOT FUND LTD Oct-00 MONTHLY W/H AMT 37,034                 
1FN005 ASCOT FUND LTD Nov-00 MONTHLY W/H AMT 45,653                 
1FN005 ASCOT FUND LTD Dec-00 MONTHLY W/H AMT 1,876                   
1FN005 ASCOT FUND LTD Jan-01 MONTHLY W/H AMT 2,189                   
1FN005 ASCOT FUND LTD Feb-01 MONTHLY W/H AMT 32,506                 
1FN005 ASCOT FUND LTD Mar-01 MONTHLY W/H AMT 70,751                 
1FN005 ASCOT FUND LTD Apr-01 MONTHLY W/H AMT 29,943                 
1FN005 ASCOT FUND LTD May-01 MONTHLY W/H AMT 43,865                 
1FN005 ASCOT FUND LTD Jun-01 MONTHLY W/H AMT 132                      
1FN005 ASCOT FUND LTD Jul-01 MONTHLY W/H AMT 72,549                 
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EXHIBIT B
Bernard L. Madoff Investment Securities, LLC
Summary of Cash Transfers to Defendants

A/C# Account  Name Date Transfer Amount
For the Period from 12/1/95 - 12/11/08

1FN005 ASCOT FUND LTD Aug-01 MONTHLY W/H AMT 54,654                 
1FN005 ASCOT FUND LTD Sep-01 MONTHLY W/H AMT 35,556                 
1FN005 ASCOT FUND LTD Oct-01 MONTHLY W/H AMT 122,115               
1FN005 ASCOT FUND LTD Nov-01 MONTHLY W/H AMT 95,784                 
1FN005 ASCOT FUND LTD Dec-01 MONTHLY W/H AMT 101,023               
1FN005 ASCOT FUND LTD Jan-02 MONTHLY W/H AMT 6,676                   
1FN005 ASCOT FUND LTD Feb-02 MONTHLY W/H AMT 77,323                 
1FN005 ASCOT FUND LTD Mar-02 MONTHLY W/H AMT 126,742               
1FN005 ASCOT FUND LTD Apr-02 MONTHLY W/H AMT 143,647               
1FN005 ASCOT FUND LTD May-02 MONTHLY W/H AMT 102,834               
1FN005 ASCOT FUND LTD Jun-02 MONTHLY W/H AMT 126,093               
1FN005 ASCOT FUND LTD Jul-02 MONTHLY W/H AMT 23,679                 
1FN005 ASCOT FUND LTD Aug-02 MONTHLY W/H AMT 57,797                 
1FN005 ASCOT FUND LTD Sep-02 MONTHLY W/H AMT 181,542               
1FN005 ASCOT FUND LTD Oct-02 MONTHLY W/H AMT 16                        
1FN005 ASCOT FUND LTD Nov-02 MONTHLY W/H AMT 39,302                 
1FN005 ASCOT FUND LTD Dec-02 MONTHLY W/H AMT 98,042                 
1FN005 ASCOT FUND LTD Jan-03 MONTHLY W/H AMT 0                          

SUBTOTAL 37,893,497$        

1FR070 ARIEL FUND LTD Aug-00 MONTHLY W/H AMT 11$                      
1FR070 ARIEL FUND LTD Sep-00 MONTHLY W/H AMT 16                        
1FR070 ARIEL FUND LTD Oct-00 MONTHLY W/H AMT 5,041                   
1FR070 ARIEL FUND LTD Nov-00 MONTHLY W/H AMT 6,198                   
1FR070 ARIEL FUND LTD Dec-00 MONTHLY W/H AMT 275                      
1FR070 ARIEL FUND LTD Jan-01 MONTHLY W/H AMT 329                      
1FR070 ARIEL FUND LTD Feb-01 MONTHLY W/H AMT 6,852                   
1FR070 ARIEL FUND LTD Mar-01 MONTHLY W/H AMT 15,957                 
1FR070 ARIEL FUND LTD Apr-01 MONTHLY W/H AMT 6,429                   
1FR070 ARIEL FUND LTD May-01 MONTHLY W/H AMT 9,391                   
1FR070 ARIEL FUND LTD Jun-01 MONTHLY W/H AMT 115                      
1FR070 ARIEL FUND LTD Jul-01 MONTHLY W/H AMT 17,778                 
1FR070 ARIEL FUND LTD Aug-01 MONTHLY W/H AMT 13,429                 
1FR070 ARIEL FUND LTD Sep-01 MONTHLY W/H AMT 8,581                   
1FR070 ARIEL FUND LTD Oct-01 MONTHLY W/H AMT 29,585                 
1FR070 ARIEL FUND LTD Nov-01 MONTHLY W/H AMT 23,123                 
1FR070 ARIEL FUND LTD Dec-01 MONTHLY W/H AMT 24,381                 
1FR070 ARIEL FUND LTD Jan-02 MONTHLY W/H AMT 1,781                   
1FR070 ARIEL FUND LTD Feb-02 MONTHLY W/H AMT 20,554                 
1FR070 ARIEL FUND LTD Mar-02 MONTHLY W/H AMT 33,538                 
1FR070 ARIEL FUND LTD Apr-02 MONTHLY W/H AMT 37,979                 
1FR070 ARIEL FUND LTD May-02 MONTHLY W/H AMT 27,190                 
1FR070 ARIEL FUND LTD Jun-02 MONTHLY W/H AMT 32,065                 
1FR070 ARIEL FUND LTD Jul-02 MONTHLY W/H AMT 5,992                   
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EXHIBIT B
Bernard L. Madoff Investment Securities, LLC
Summary of Cash Transfers to Defendants

A/C# Account  Name Date Transfer Amount
For the Period from 12/1/95 - 12/11/08

1FR070 ARIEL FUND LTD Aug-02 MONTHLY W/H AMT 14,055                 
1FR070 ARIEL FUND LTD Sep-02 MONTHLY W/H AMT 43,484                 
1FR070 ARIEL FUND LTD Oct-02 MONTHLY W/H AMT 25                        
1FR070 ARIEL FUND LTD Nov-02 MONTHLY W/H AMT 9,049                   
1FR070 ARIEL FUND LTD Dec-02 MONTHLY W/H AMT 22,600                 
1FR070 ARIEL FUND LTD Jan-03 MONTHLY W/H AMT 1,187                   
1FR070 ARIEL FUND LTD Feb-03 MONTHLY W/H AMT 34,797                 
1FR070 ARIEL FUND LTD Mar-03 MONTHLY W/H AMT 41,371                 
1FR070 ARIEL FUND LTD Apr-03 MONTHLY W/H AMT 6,221                   
1FR070 ARIEL FUND LTD May-03 MONTHLY W/H AMT 922                      
1FR070 ARIEL FUND LTD Jun-03 MONTHLY W/H AMT 45,523                 
1FR070 ARIEL FUND LTD Jul-03 MONTHLY W/H AMT 29,798                 
1FR070 ARIEL FUND LTD Aug-03 MONTHLY W/H AMT 36,358                 
1FR070 ARIEL FUND LTD Sep-03 MONTHLY W/H AMT 32,370                 
1FR070 ARIEL FUND LTD Oct-03 MONTHLY W/H AMT 17,344                 
1FR070 ARIEL FUND LTD Nov-03 MONTHLY W/H AMT 39,773                 
1FR070 ARIEL FUND LTD Dec-03 MONTHLY W/H AMT 39,768                 
1FR070 ARIEL FUND LTD Jan-04 MONTHLY W/H AMT 4,785                   
1FR070 ARIEL FUND LTD Feb-04 MONTHLY W/H AMT 20,309                 
1FR070 ARIEL FUND LTD Mar-04 MONTHLY W/H AMT 31,787                 
1FR070 ARIEL FUND LTD Apr-04 MONTHLY W/H AMT 2,053                   
1FR070 ARIEL FUND LTD May-04 MONTHLY W/H AMT 24,412                 
1FR070 ARIEL FUND LTD Jun-04 MONTHLY W/H AMT 38,590                 
1FR070 ARIEL FUND LTD Jul-04 MONTHLY W/H AMT 13,383                 
1FR070 ARIEL FUND LTD Aug-04 MONTHLY W/H AMT 61                        
1FR070 ARIEL FUND LTD Sep-04 MONTHLY W/H AMT 28,367                 
1FR070 ARIEL FUND LTD Oct-04 MONTHLY W/H AMT 22,115                 
1FR070 ARIEL FUND LTD Nov-04 MONTHLY W/H AMT 570                      
1FR070 ARIEL FUND LTD Dec-04 MONTHLY W/H AMT 25,717                 
1FR070 ARIEL FUND LTD Jan-05 MONTHLY W/H AMT 915                      
1FR070 ARIEL FUND LTD Feb-05 MONTHLY W/H AMT 16,042                 
1FR070 ARIEL FUND LTD Mar-05 MONTHLY W/H AMT 69,667                 
1FR070 ARIEL FUND LTD Apr-05 MONTHLY W/H AMT 33,109                 
1FR070 ARIEL FUND LTD May-05 MONTHLY W/H AMT 43                        
1FR070 ARIEL FUND LTD Jun-05 MONTHLY W/H AMT 16,017                 
1FR070 ARIEL FUND LTD Jul-05 MONTHLY W/H AMT 29,623                 
1FR070 ARIEL FUND LTD Sep-05 MONTHLY W/H AMT 1,753                   
1FR070 ARIEL FUND LTD Oct-05 MONTHLY W/H AMT 27,842                 
1FR070 ARIEL FUND LTD Nov-05 MONTHLY W/H AMT 25,532                 
1FR070 ARIEL FUND LTD Dec-05 MONTHLY W/H AMT 78,651                 
1FR070 ARIEL FUND LTD Jan-06 MONTHLY W/H AMT 18,505                 
1FR070 ARIEL FUND LTD Feb-06 MONTHLY W/H AMT 39,535                 
1FR070 ARIEL FUND LTD Mar-06 MONTHLY W/H AMT 113,685               
1FR070 ARIEL FUND LTD Apr-06 MONTHLY W/H AMT 58,681                 
1FR070 ARIEL FUND LTD May-06 MONTHLY W/H AMT 73,171                 
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EXHIBIT B
Bernard L. Madoff Investment Securities, LLC
Summary of Cash Transfers to Defendants

A/C# Account  Name Date Transfer Amount
For the Period from 12/1/95 - 12/11/08

1FR070 ARIEL FUND LTD Jun-06 MONTHLY W/H AMT 111,315               
1FR070 ARIEL FUND LTD Jul-06 MONTHLY W/H AMT 39,474                 
1FR070 ARIEL FUND LTD Aug-06 MONTHLY W/H AMT 34,144                 
1FR070 ARIEL FUND LTD Sep-06 MONTHLY W/H AMT 121,270               
1FR070 ARIEL FUND LTD Oct-06 MONTHLY W/H AMT 50,855                 
1FR070 ARIEL FUND LTD Nov-06 MONTHLY W/H AMT 28,977                 
1FR070 ARIEL FUND LTD Dec-06 MONTHLY W/H AMT 179,390               
1FR070 ARIEL FUND LTD Jan-07 MONTHLY W/H AMT 56,400                 
1FR070 ARIEL FUND LTD Feb-07 MONTHLY W/H AMT 21                        
1FR070 ARIEL FUND LTD Mar-07 MONTHLY W/H AMT 78,287                 
1FR070 ARIEL FUND LTD Apr-07 MONTHLY W/H AMT 74,535                 
1FR070 ARIEL FUND LTD May-07 MONTHLY W/H AMT 48,815                 
1FR070 ARIEL FUND LTD Jun-07 MONTHLY W/H AMT 205,980               
1FR070 ARIEL FUND LTD Jul-07 MONTHLY W/H AMT 34,487                 
1FR070 ARIEL FUND LTD Aug-07 MONTHLY W/H AMT 12,683                 
1FR070 ARIEL FUND LTD Sep-07 MONTHLY W/H AMT 45,275                 
1FR070 ARIEL FUND LTD Oct-07 MONTHLY W/H AMT 28,361                 
1FR070 ARIEL FUND LTD Nov-07 MONTHLY W/H AMT 9,370                   
1FR070 ARIEL FUND LTD Dec-07 MONTHLY W/H AMT 36,240                 
1FR070 ARIEL FUND LTD Jan-08 MONTHLY W/H AMT 4,119                   
1FR070 ARIEL FUND LTD Feb-08 MONTHLY W/H AMT 11,381                 
1FR070 ARIEL FUND LTD Mar-08 MONTHLY W/H AMT 123,989               
1FR070 ARIEL FUND LTD Apr-08 MONTHLY W/H AMT 48,738                 
1FR070 ARIEL FUND LTD May-08 MONTHLY W/H AMT 46,423                 
1FR070 ARIEL FUND LTD Jun-08 MONTHLY W/H AMT 126,053               
1FR070 ARIEL FUND LTD 7/7/2008 WIRE 16,200,000          
1FR070 ARIEL FUND LTD Jul-08 MONTHLY W/H AMT 42                        
1FR070 ARIEL FUND LTD Aug-08 MONTHLY W/H AMT 15,648                 
1FR070 ARIEL FUND LTD Sep-08 MONTHLY W/H AMT 170,850               
1FR070 ARIEL FUND LTD Oct-08 MONTHLY W/H AMT 19,413                 
1FR070 ARIEL FUND LTD Nov-08 MONTHLY W/H AMT 3                          

SUBTOTAL 19,518,697$        

1G0321 GABRIEL CAPITAL LP 7/7/2008 WIRE 17,400,000$        
SUBTOTAL 17,400,000$        

GRAND TOTAL 564,652,194$      
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Exhibit C-1

TOTAL SUBSEQUENT TRANSFERS BY TRANSFEROR

Column 1 Column 2

Transferor Subsequent Transfer Amount

GCC / Morgan Stanley XX-XXX07 116,993,609                                        
Ascot / Morgan Stanley XX-XXX21 322,960,048                                        
Ariel / Morgan Stanley XX-XXX01 158,578,677                                        
Gabriel / Morgan Stanley XX-XXX03 403,610,860                                        

1,002,143,194$                                   

Additional Subsequent Transfer(s) from these defendants are subject to discovery and proof at trial.
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Exhibit C-2

TOTAL SUBSEQUENT TRANSFERS TO DEFENDANTS

Column 1 Column 2

Defendant Subsequent Transfer Amount

GCC 298,409,356                                        
Ascot 224,908,211                                        
Former Ascot Fund 82,000,000                                          
Ariel 139,173,200                                        
Gabriel 138,618,819                                        
Merkin 119,033,609                                        

1,002,143,194$                                   

Additional Subsequent Transfer(s) to these and other potential defendants are subject to discovery and proof at trial.
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Exhibit C-3

SUBSEQUENT TRANSFERS FROM GCC MORGAN STANLEY ACCOUNT TO/FBO ASCOT, GABRIEL, AND MERKIN

Column 1 Column 2

Subsequent Transferee Subsequent Transfer Amount

Ascot Partners, L.P. / Morgan Stanley XX-XXX21 2,060,000                                           
Gabriel Capital, L.P. / Morgan Stanley XX-XXX03 400,000                                              
Transfers to/FBO Merkin 114,533,609                                       

116,993,609$                                    

Additional Subsequent Transfer(s) from GCC are subject to discovery and proof at trial.

 Page 1 of 1 MADC1129_00000009

09-01182-brl    Doc 151-3    Filed 08/30/13    Entered 08/30/13 19:52:15    Exhibit C   
 Pg 3 of 28



Exhibit C-3

SUBSEQUENT TRANSFERS FROM GCC MORGAN STANLEY ACCOUNT TO ASCOT MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per GCC QuickBooks Entry Memo Per Ascot QuickBooks Entry

Subsequent 
Transfer 
Amount

7/29/2004 JEM TO ASP - QUINTON LOAN 7/1 FROM QUINTON - JEM 50,000                
6/6/2006 ASP payback for fee overdraw Fee correction (payback fr GCC) 2,010,000           

2,060,000$        

Additional Subsequent Transfer(s) from GCC are subject to discovery and proof at trial.
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Exhibit C-3

SUBSEQUENT TRANSFERS FROM GCC MORGAN STANLEY ACCOUNT TO GABRIEL MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per GCC QuickBooks Entry Memo Per Gabriel QuickBooks Entry

Subsequent 
Transfer 
Amount

2/25/2004 TO MSCO RECEIVED FROM GCC 400,000              

400,000$           

Additional Subsequent Transfer(s) from GCC are subject to discovery and proof at trial.
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Exhibit C-3

SUBSEQUENT TRANSFERS FROM GCC MORGAN STANLEY ACCOUNT TO/FBO MERKIN

Column 1 Column 2 Column 3

Date Memo Per GCC QuickBooks Entry
Subsequent 

Transfer Amount

12/3/2003 JEM TO ML&CO 50,000                      
12/12/2003 JEM TO CHASE A/C 50,000                      
12/22/2003 JEM WIRE TO MLCO - DREW STEFFENS 45,000                      
1/16/2004 JEM TO HSBC NEW ACCOUNT 250,000                    
2/4/2004 JEM TO ML&CO ACCOUNT 50,000                      
5/5/2004 JEM TO L&R ENTWISTL - ART 1,950,000                 

5/11/2004 JEM TO PACE WILDENSTEIN - ROTHKO DEPOSIT 1,000,000                 
5/20/2004 JEM TO PACE WILDENSTEIN - ROTHKO 6,572,944                 
6/1/2004 JEM PYMNT OF SALES TAX - PACE 3,408,136                 

7/19/2004 JEM EXERCISE ROTHKO OPTION B 1,000,000                 
7/19/2004 JEM BALANCE OF ROTHKO A PAYMENT 427,056                    
7/23/2004 JEM PYMNT OF ROTHKO B SALES TAX 2,025,954                 
9/9/2004 JEM TO C&M ARTS 1,843,375                 

12/15/2004 JEM TO HSBC BANK A/C 100,000                    
2/10/2005 Payment C&M Arts 2,605,000                 
3/9/2005 To fund bank acct 300,000                    
4/5/2005 HSBC Interest 400,000                    

4/20/2005 Wire to JEM Chase A/C 250,000                    
6/28/2005 Wire - Fund Ken Donn A/C 200,000                    
7/20/2005 Merkin - Rothko 9,000,000                 
7/25/2005 Fund Bank Acct Wachovia 750,000                    
7/27/2005 Wire to JEM HSBC 250,000                    
7/29/2005 Wire to JEM @ Mellon Bank 50,000                      

11/28/2005 Wire to JEM HSBC 100,000                    
12/21/2005 Wire - JEM/LKM Merrill Account 100,000                    
12/29/2005 Fund HSBC - JEM 125,000                    
12/29/2005 Wire to JEM Merrill Lynch A/C 50,000                      
12/30/2005 JEM Paid 12,812,453               

1/5/2006 650,000                    
2/1/2006 FUND HSBC - JEM 250,000                    
2/8/2006 Wire to JEM - ML 100,000                    
2/9/2006 Wire - C&M Arts 2,650,000                 

4/10/2006 Fund HSBC (JEM) 250,000                    
6/22/2006 Wire to JEM - Wachovia 250,000                    
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Exhibit C-3

SUBSEQUENT TRANSFERS FROM GCC MORGAN STANLEY ACCOUNT TO/FBO MERKIN

Column 1 Column 2 Column 3

Date Memo Per GCC QuickBooks Entry
Subsequent 

Transfer Amount

7/10/2006 Wire to JEM - HSBC 250,000                    
7/10/2006 Wire to JEM - Wachovia 250,000                    
7/20/2006 JEM WIRE TO PACE WILD 9,000,000                 
9/27/2006 To HSBC - JEM 200,000                    
11/1/2006 Wire - JEM HSBC 200,000                    
1/2/2007 Fund JEM Cash Acct 250,000                    

1/11/2007 To JEM (Merrill) 100,000                    
1/16/2007 Wire JEM - Pace Wildenstein 9,618,264                 
3/27/2007 Wire to JEM HSBC Acct 250,000                    

6/1/2007 To JEM - HSBC acct. 250,000                    
6/27/2007 Fund JEM HSBC 150,000                    
7/13/2007 Wire - Pace Wildenstein 13,369,932               
7/19/2007 Wire - Pace Wildenstein 9,000,000                 
8/17/2007 Fund JEM Merrill Account 60,000                      
9/26/2007 To JEM HSBC 230,000                    
11/1/2007 TO JEM HSBC 100,000                    

12/12/2007 Wire to HSBC - JEM 100,000                    
12/31/2007 PAY NET ADP PAYROLL TO JEM 2,224,461                 

1/7/2008 Fund JEM - HSBC 200,000                    
1/14/2008 Sotheby's payment 8,541,034                 
2/14/2008 Fund JEM - HSBC 75,000                      
3/31/2008 Wire to JEM - HSBC 250,000                    
6/11/2008 Fund JEM - Merrill acct. 100,000                    
7/3/2008 JEM Wire - Fund HSBC 250,000                    

7/21/2008 JEM - Pace Wildenstein 9,000,000                 
9/19/2008 Wire to JEM personal acct HSBC 100,000                    
10/1/2008 Fund JEM HSBC acct 250,000                    
12/9/2008 Wire to JEM (HSBC) 250,000                    

114,533,609$          

Additional Subsequent Transfer(s) from GCC are subject to discovery and proof at trial.
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Exhibit C-4

SUBSEQUENT TRANSFERS FROM ASCOT MORGAN STANLEY ACCOUNT TO GCC, FORMER ASCOT FUND, ARIEL, AND GABRIEL

Column 1 Column 2

Subsequent Transferee Subsequent Transfer Amount

Gabriel Capital Corporation / Morgan Stanley XX-XXX07 142,814,741                                        
Gabriel Capital Corp / JPMorgan Chase XXX-XXXX94 4,273,653                                            
Ascot Fund Ltd / Fortis Fund XXXX36 82,000,000                                          
Ariel Fund Ltd. / Morgan Stanley XX-XXX01 20,200,000                                          
Ariel Fund Ltd / Fortis Fund XXXX31 450,000                                               
Gabriel Capital, L.P. / Morgan Stanley XX-XXX03 73,221,655                                          

322,960,048$                                     

Additional Subsequent Transfer(s) from Ascot are subject to discovery and proof at trial.
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Exhibit C-4

SUBSEQUENT TRANSFERS FROM ASCOT MORGAN STANLEY ACCOUNT TO GCC MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Ascot QuickBooks Entry Memo Per GCC QuickBooks Entry
Subsequent 

Transfer Amount

12/2/2003 TO GCC - DIV W/H & 2003 FEE ADVANCE FROM ASCOT LP - DIV W/H + FROM ASCOT LP - FEE ADVANCE 3,820,357              
12/15/2003 PARTIAL PYMNT OF 2003 MF TO GCC 2003 MF ADVANCE FROM ASP 1,000,000              
12/17/2003 PARTIAL PAYMENT OF 2003 MF TO GCC 2003 MF FROM ASCOT 100,000                 
12/29/2003 2003 MF ADVANCE TO GCC 2003 ASP MGMNT FEE 1,000,000              
12/30/2003 PAYMENT OF 2003 MGMNT FEES TO GCC 2003 FEE PAYMENTS 11,082,045            
12/30/2003 5,000,000              

2/18/2004 PYMNT OF 2003 MF BALANCE PYMNT OF BAL OF 2003 ASCOT MF 91,923                   
4/15/2004 4/1 KORNGOLD FAMILY 4/1 AMER FRNDS ISRAEL MUSEUM 100,000                 
5/4/2004 MF ADVANCE TO JEM JEM FROM GC & ASP FEE ADVANCE 1,150,000              
6/1/2004 MF ADVANCE TO GP FROM JEM - 2004 FEE ADVANCES 800,000                 
9/9/2004 MGMNT FEE ADVANCE TO JEM FROM JEM - 2004 ASP MGMT FEE ADVANCE 1,300,000              

9/27/2004 MF ADVANCE TO JEM - VIA GCC JEM FROM ASP MF 300,000                 
9/30/2004 2004 MF ADVANCE PYMNT 2004 ASP MF AND PAYABLE BALANCE 137,000                 

10/22/2004 2004 MF ADVANCE TO GCC JEM - ASP MF ADVANCE 500,000                 
11/5/2004 TO JEM - 2004 FEE ADVANCE FROM JEM - ASP MF ADVANCE 1,200,000              
11/8/2004 TO JEM - 2004 FEE ADVANCE FROM JEM - GC & ASP 2004 FEE ADVANCE 1,000,000              

12/13/2004 MF DRAW @50% FEE DRAW FROM GCLP AND ASP 1,800,000              
12/28/2004 TO PAY 2004 MF TO GCC RECEIPT OF 2004 MF INCOME 11,098,549            

1/4/2005 PAY BALANCE OF 2004 MF 2004 ASP MF PAID 87,144                   
1/7/2005 1/1/05 TO SOLOVEITCHIK JEM FROM SOLOVEITCHIK - VIA ASP - CERBERUS ASIA 13,000                   

4/28/2005 Reimburse GCC for fees/distributions Fees from ASP (Partners/BDO) 1,292,610              
5/25/2005 1/1-4/30 MF @ 50% 1/1-4/30 MF @ 50% - ASP 3,896,505              
6/30/2005 W/H & Audit paid - GCC W/H & Audit - Ascot Partners 263,184                 
7/18/2005 2005 MF Fee Draw ASP 2005 Mgmt Fee Draw 2,000,000              

8/2/2005 To GCC for W/H Payment Fr ASP for W/H Payment 327,221                 
8/12/2005 Mgmt Fee Draw - GCC ASP Fee Advance 100,000                 
9/2/2005 Mgmt Fee Draw - GCC Ppd Fees - Ascot LP 1,000,000              

10/18/2005 Payment to GCC for W/H Payment from ASP for W/H 13,477                   
11/7/2005 Dividend W/H Payment - GCC Fr ASP for Div W/H 224,509                 
12/9/2005 Div W/H payment From ASP for Div W/H payment 212,269                 

12/28/2005 2005 MF to GCC ASP Mgmt Fee 21,966,981            
1/10/2006 Reimburse GCC for 1/1 Dist From ASP for 1/1/06 Dist 3,001,871              
1/10/2006 Reimburse GCC for Div W/H From ASP for Div W/H 654,537                 

2/9/2006 To GCC - Div W/H payment Div W/H from ASP 157,886                 
3/23/2006 Div W/H paid From ASP for div w/h 244,143                 
4/17/2006 Pay Div W/H - GCC From ASP for Div W/H 681,248                 
5/9/2006 Pay GCC 2005 Mgmt fee balance Final ASP Mgmt Fee payment 2005 207,463                 
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Exhibit C-4

SUBSEQUENT TRANSFERS FROM ASCOT MORGAN STANLEY ACCOUNT TO GCC MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Ascot QuickBooks Entry Memo Per GCC QuickBooks Entry
Subsequent 

Transfer Amount

5/9/2006 Reimburse GCC for tax penalty paid in '05 Reimburse from ASP for '05 tax penalty 2,685                     
5/10/2006 Div W/H Payment From ASP for Div W/H 358,292                 

6/5/2006 2006 Fee draw ASP Fee draw 5,000,000              
6/28/2006 Div W/H paid to GCC Div W/H paid from ASP 420,276                 
6/28/2006 Int exp on redemptions ASP reimburse for redemption int 37,580                   
7/14/2006 Mgmt Fee draw GCC ASP Mgmt Fee draw 3,000,000              
8/21/2006 July Div W/H payment ASP DIV W/H TO PAY 223,816                 
9/14/2006 August Div W/H paid ASP Reimburse for Div W/H 146,641                 
10/3/2006 2006 Mgmt fee draw to GCC 2006 Fee draw - Ascot Partners 2,000,000              
10/9/2006 Reimburse GCC for Div W/H ASP Reimburse for Div W/H 498,237                 

11/13/2006 Div W/H paid to GCC ASP Div W/H reimburse 211,851                 
11/22/2006 Fee advance ASP Fee advance 2,600,000              
12/28/2006 PARTIAL PYMNT OF 2006 MGMT FEES PARTIAL PYMNT JEM'S GCLP INCENTIVE FFE 5,000,000              
12/29/2006 2006 Mgmt fee paid 2006 ASP Mgmt Fee 10,104,539            

1/8/2007 Pay Div W/H to GCC From ASP for Div W/H payment 911,611                 
1/8/2007 1/1 Dist - Fromme From ASP for 1/1 distributions 210,000                 
1/8/2007 1/1 Dist - Wegier From ASP for 1/1 distributions 100,000                 
1/8/2007 1/1 Dist - Haar From ASP for 1/1 distributions 35,000                   

1/10/2007 Pay '06 Mgmt fee balance ASP '06 Mgmt fee balance 309,623                 
3/19/2007 Jan-Feb Div W/H Paid From ASP for Div W/H 255,457                 
3/19/2007 Div W/H '06 Adjust Paid From ASP for Div W/H 15,371                   
4/11/2007 Div W/H paid ASP reimburse Div W/H 307,756                 
5/22/2007 Div W/H paid ASP Div W/H reimburse 292,726                 
6/27/2007 Div W/H paid ASP Div W/H paid 188,617                 

7/9/2007 7/1 Dist - Wegier From ASP for 7/1 Dist check 100,000                 
7/9/2007 7/1 Dist - Horowitz From ASP for 7/1 Dist check 82,230                   
7/9/2007 7/1 Dist - Haar From ASP for 7/1 Dist check 20,000                   
7/9/2007 7/1 Dist - Goldenson IRA From ASP for 7/1 Dist check 6,000                     
7/9/2007 7/1 Dist - KS Family From ASP for 7/1 Dist check 4,000                     

7/13/2007 GP Fee advance 2007 Fee adv - ASP 4,000,000              
7/30/2007 Fee Advance to GCC ASP '07 Fee Advance 2,500,000              
8/13/2007 ASF Div W/H paid ASP Reimburse Div W/H 939,909                 
9/7/2007 Div W/H paid ASP Div W/H reimburse 48,692                   

10/25/2007 '07 GP Fee advance 2007 Fee Advance - ASP 3,500,000              
10/25/2007 10/1 Dist - Goldenson From ASP for Goldenson dist 6,000                     
11/6/2007 Prepaid '07 Mgmt fee ASP Fee advance 1,000,000              

12/18/2007 Write off balance w/ partners Write off ASP balance w/partners 74                          
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Exhibit C-4

SUBSEQUENT TRANSFERS FROM ASCOT MORGAN STANLEY ACCOUNT TO GCC MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Ascot QuickBooks Entry Memo Per GCC QuickBooks Entry
Subsequent 

Transfer Amount

12/27/2007 PAYMENT OF 2007 MGMT FEES 2007 MANAGEMENT FEE PAYMENTS 10,700,000            
12/31/2007 PAY 2007 MGMT FEE 2007 ASCOT MGMT FEE 5,500,000              

1/3/2008 1/1 Dist - Gordian Ltd ASP reimburse for 1/1 Dist 150,000                 
1/3/2008 1/1 Dist - Weiger ASP reimburse for 1/1 Dist 100,000                 
1/3/2008 1/1 Dist - Haar ASP reimburse for 1/1 Dist 50,000                   
1/9/2008 Pay 2007 Mgmt fee Balance of ASP 2007 Mgmt fee 1,092,833              
3/6/2008 Div W/H paid ASP Div W/H reimburse 50,196                   
4/9/2008 4/1 Dist - Rosner ASP reimburse for 4/1 dist 100,000                 

6/17/2008 Pay Audit Fee 2007 ASP Audit reimburse 24,710                   
7/9/2008 7/1 Dist - Wegier From ASP - Wegier dist 100,000                 

10/8/2008 10/1 Dist - Horowitz From ASP for Horowitz 10/1 Dist 20,730                   
10/16/2008 FEE ADVANCE PAID TO GCC Payable for ASP Fee Advance 2,000,000              
11/7/2008 Pay Div W/H ASP Reimburse W/H 665,366                 

142,814,741$       

Additional Subsequent Transfer(s) from Ascot are subject to discovery and proof at trial.
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Exhibit C-4

SUBSEQUENT TRANSFERS FROM ASCOT MORGAN STANLEY ACCOUNT TO GCC JPMORGAN CHASE ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Ascot QuickBooks Entry Memo Per GCC QuickBooks Entry
Subsequent 

Transfer Amount

6/24/2004 TO GCC FROM ASP 10,000                    
6/30/2004 JEM 2004 MF ADVANCE - PAID GCC ASP MF DRAW                   100,000 
7/13/2004 PYMNT OF DIV W/H VIA GCC 517,943                  
8/10/2004 PAY GCC FOR DIV W/H 170,932                  

1/7/2005 1/1/05 TO FROMME IRA FROM ASP - FROMME REIMBURSE 180,000                  
7/11/2006 Paid Div W/H From ASP for Div W/H 636,417                  
11/2/2007 DIV W/H PAID 282,379                  

12/10/2007 Div W/H paid 35,750                    
1/3/2008 Dec Div W/H paid in Jan 138,859                  
1/8/2008 Div W/H PAID 10,201                    

4/22/2008 Div W/H payment 376,752                  
5/12/2008 Div W/H paid 164,042                  
6/17/2008 Pay Div W/H 151,083                  
7/24/2008 ASP Fee Advance to GCC Morgan 1,000,000               
8/13/2008 DIV W/H PAID 445,395                  
9/29/2008 Pay Div W/H 53,899                    

4,273,653$             

Additional Subsequent Transfer(s) from Ascot are subject to discovery and proof at trial.
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Exhibit C-4

SUBSEQUENT TRANSFERS FROM ASCOT MORGAN STANLEY ACCOUNT TO FORMER ASCOT FUND FORTIS FUND ACCOUNT

Column 1 Column 2 Column 3

Date Memo Per Ascot QuickBooks Entry

Subsequent 
Transfer 
Amount

4/2/2004 4/1 ASCOT FUND 14,500,000         
4/14/2004 4/1 ASCOT FUND 2,250,000           

7/8/2004 7/1 TO ASCOT FUND 38,000,000         
1/6/2005 1/1/05 TO ASCOT FUND 5,000,000           
1/2/2008 1/1 DIST - ASCOT FUND 13,750,000         

10/1/2008 10/1 Dist - ASF 8,500,000           

82,000,000$      

Additional Subsequent Transfer(s) from Ascot are subject to discovery and proof at trial.
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Exhibit C-4

SUBSEQUENT TRANSFERS FROM ASCOT MORGAN STANLEY ACCOUNT TO ARIEL MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Ascot QuickBooks Entry Memo Per Ariel QuickBooks Entry

Subsequent 
Transfer 
Amount

1/7/2004 TO MADOFF 1/1 MADOFF REALLOCATION 14,200,000         
8/3/2004 8/1 CAPITAL REALLOCATION 8/1 CAPITAL RE-ALLOCATION 6,000,000           

20,200,000$      

SUBSEQUENT TRANSFERS FROM ASCOT MORGAN STANLEY ACCOUNT TO ARIEL FORTIS FUND ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Ascot QuickBooks Entry Memo Per Ariel QuickBooks Entry

Subsequent 
Transfer 
Amount

7/5/2005 7/1 Dist - Eisenberg PSP 7/1 Cont - Lea Eisenberg PSP 150,000              
1/4/2006 1/1/06 Dist - Elkins PSP 1/1/06 Cont - Ascot Partners 150,000              
1/5/2006 1/1/06 Dist - Lea PSP 1/1/06 Cont - ASP 150,000              

450,000$           

Additional Subsequent Transfer(s) from Ascot are subject to discovery and proof at trial.
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Exhibit C-4

SUBSEQUENT TRANSFERS FROM ASCOT MORGAN STANLEY ACCOUNT TO GABRIEL MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Ascot QuickBooks Entry Memo Per Gabriel QuickBooks Entry

Subsequent 
Transfer 
Amount

1/6/2004 1/1 MCNY 1/1 MCNY 600,000              
1/7/2004 TO MADOFF FROM MADOFF REALLOCATION 5,800,000           
8/3/2004 8/1 CAPITAL REALLOCATION 8/1 CAPITAL RE-ALLOCATION 5,000,000           

1/10/2005 1/1/05 TO GOOD LP - ADJ 1/1/05 GOOD LP SUBSCRIBE 750,000              
1/10/2005 1/1/05 TO MORRIS SMITH NEW - ADJ 1/1/05 MORRIS SMITH SUBSCRIBE 400,000              

7/1/2005 7/1 Dist - Sandalwood B 7/1 Cont - Sandalwood B 4,000,000           
7/1/2005 7/1 Dist - Fabrikant 7/1 Cont - Fabrikant 1,500,000           
7/1/2005 7/1 Dist - Sandalwood A 7/1 Cont - Leon Meyers 1,000,000           
7/1/2005 7/1 Dist - D. Kahn 7/1 Cont - D. Kahn (500K+100K) 500,000              
7/5/2005 7/1 Dist - Korngold 7/1 Cont - Korngold 2,829,984           

10/5/2005 10/1 Dist - Fabrikant 10/1 Cont - Fabrikant 1,000,000           
10/5/2005 10/1 Dist - Kahn 10/1 Cont - Kahn 275,000              

12/28/2005 12/31/05 Dist - Bravmann B 215,000              
12/28/2005 12/31/05 Dist - Bravmann A 203,000              

1/5/2006 1/1/06 Dist - KS Family 1/1/06 Cont - KS Family 1,000,000           
1/5/2006 1/1/06 Dist - Prywes 1/1/06 Cont - Prywes 801,972              
1/5/2006 1/1/06 Dist - MCNY 1/1/06 Cont - MCNY 750,000              

7/12/2006 25,000,000         
10/5/2006 10/1 Dist - Sandalwood B 10/1 Cont - Sandalwood B (fr ASP) 9,000,000           
10/5/2006 10/1 Dist - Sandalwood A 10/1 Cont - Sandalwood A (fr ASP) 2,000,000           

7/5/2007 7/1 Dist - Sandalwood B (to GC) 7/1 Cont - Sandalwood B (from ASP) 5,000,000           
7/5/2007 7/1 Dist - Levy Fam (to GC) 7/1 Cont - Levy Fam (from ASP) 659,389              
7/9/2007 1,500,000           
7/9/2007 1,500,000           

10/5/2007 10/1 Dist - Falk (to GC) 10/1 Cont - Falk (from ASP) 1,164,768           
10/5/2007 10/1 Dist - Falk (to GC) 10/1 Cont - Falk (from ASP) 772,542              

73,221,655$      

Additional Subsequent Transfer(s) from Ascot are subject to discovery and proof at trial.
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Exhibit C-5

SUBSEQUENT TRANSFERS FROM ARIEL MORGAN STANLEY ACCOUNT TO GCC, ASCOT, AND GABRIEL

Column 1 Column 2

Subsequent Transferee Subsequent Transfer Amount

Gabriel Capital Corporation / Morgan Stanley XX-XXX07 17,233,513                                          
Gabriel Capital Corp / JPMorgan Chase XXX-XXXX94 448,000                                               
Ascot Partners, L.P. / Morgan Stanley XX-XXX21 75,900,000                                          
Gabriel Capital, L.P. / Morgan Stanley XX-XXX03 64,997,164                                          

158,578,677$                                     

Additional Subsequent Transfer(s) from Ariel are subject to discovery and proof at trial.
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Exhibit C-5

SUBSEQUENT TRANSFERS FROM ARIEL MORGAN STANLEY ACCOUNT TO GCC MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Ariel QuickBooks Entry Memo Per GCC QuickBooks Entry
Subsequent Transfer 

Amount

12/28/2004 TO PAY 2004 MF TO GCC RECEIPT OF 2004 MF INCOME 2,354,537                      
8/8/2005 OH Reimburse - GCC OH Reimburse - Ariel 119,200                         

9/28/2005 OH Reimburse - GCC POS LEG Reimburse - AF 5,783                             
12/29/2005 2005 Mgmt Fee - GCC 2005 MGMT FEE - AF 3,217,660                      
12/29/2005 OCC Reimburse - GCC Legal Reimburse - AF 243,247                         

3/31/2006 Investment in MSG Overseas Pos Legal Reimburse - AF 7,987                             
6/29/2006 2nd Qtr Overhead Exp Pos Legal Reimburse - AF 13,273                           
9/27/2006 3rd Qtr OH Expenses paid Pos. Legal Reimburse - AF 14,996                           

12/28/2006 PYMNT OF 2006 MGMT FEES 2006 MANAGEMENT FEES 4,675,916                      
12/28/2006 Pay 4th Qtr POS LEGAL Exp POS LEGAL Reimburse - AF 213,525                         

6/28/2007 Allocated OH AF Pos Legal reimburse 8,405                             
12/27/2007 PAYMENT OF 2007 MGMT FEES 2007 MANAGEMENT FEE PAYMENTS 5,951,193                      
12/28/2007 4th Qtr Pos Legal Expense Pos Legal Reimburse - AF 407,791                         

17,233,513$                 

Additional Subsequent Transfer(s) from Ariel are subject to discovery and proof at trial.
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Exhibit C-5

SUBSEQUENT TRANSFERS FROM ARIEL MORGAN STANLEY ACCOUNT TO GCC JPMORGAN CHASE ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Ariel QuickBooks Entry Memo Per GCC QuickBooks Entry
Subsequent Transfer 

Amount

6/24/2004 TO GCC 298,000                        
8/18/2005 Reimburse GCC - OH 150,000                        

448,000$                     

Additional Subsequent Transfer(s) from Ariel are subject to discovery and proof at trial.
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Exhibit C-5

SUBSEQUENT TRANSFERS FROM ARIEL MORGAN STANLEY ACCOUNT TO ASCOT MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Ariel QuickBooks Entry Memo Per Ascot QuickBooks Entry
Subsequent Transfer 

Amount

7/8/2004 MADOFF RE-ALLOCATION MADOFF RE-ALLOCATION 19,400,000                       
1/5/2006 to III for CIP2 Distribution Madoff Withdrawal 38,000,000                       
1/4/2007 Lehman Collateral Interest Withdrawal from Madoff (AF) 18,500,000                       

75,900,000$                    

Additional Subsequent Transfer(s) from Ariel are subject to discovery and proof at trial.
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Exhibit C-5

SUBSEQUENT TRANSFERS FROM ARIEL MORGAN STANLEY ACCOUNT TO GABRIEL MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Ariel QuickBooks Entry Memo Per Gabriel QuickBooks Entry
Subsequent Transfer 

Amount

9/30/2004 9/1 CAPITAL REALLOCATION 9/1 CAPITAL REALLOCATION 8,000,000                    
11/5/2004 149,814                       

12/31/2004 1,625,000                    
1/25/2005 825,400                       
4/11/2005 Inv in Pershing Sqaure ARIEL SUB PART - PERSHING 2,400,000                    

6/6/2005 24,773                         
9/27/2005 INITIAL INVESTMENT PERSH III Ariel - Pershing Square 5,100,000                    
9/28/2005 WIRE TO WRONG ACCT - PAYABLE GC Millenium - Pershing Square 3,500,000                    

11/26/2007 2,483                           
12/12/2007 168,404                       

1/4/2008 1/1/08 Madoff reallocation 1/1/08 Madoff reallocation 10,000,000                  
1/9/2008 MDFF reallocation ($38mm) MDFF reallocation 28,000,000                  

10/1/2008 GALLC Reallocation GALLC Reallocation 5,000,000                    
11/28/2008 Funds back from Merrill Wire - Merrill $$ to MS 201,290                       

64,997,164$               

Additional Subsequent Transfer(s) from Ariel are subject to discovery and proof at trial.
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Exhibit C-6

SUBSEQUENT TRANSFERS FROM GABRIEL MORGAN STANLEY ACCOUNT TO GCC, ASCOT, ARIEL, AND MERKIN

Column 1 Column 2

Subsequent Transferee Subsequent Transfer Amount

Gabriel Capital Corporation / Morgan Stanley XX-XXX07 132,287,449                                       
Gabriel Capital Corp / JPMorgan Chase XXX-XXXX94 1,352,000                                           
Ascot Partners, L.P. / Morgan Stanley XX-XXX21 146,948,211                                       
Ariel Fund Ltd. / Morgan Stanley XX-XXX01 100,019,928                                       
Ariel Fund Ltd / Fortis Fund XXXX31 18,503,272                                         
J. Ezra Merkin / JPMorgan Chase XXX-XXXX26 4,500,000                                           

403,610,860$                                    

Additional Subsequent Transfer(s) from Gabriel are subject to discovery and proof at trial.
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Exhibit C-6

SUBSEQUENT TRANSFERS FROM GABRIEL MORGAN STANLEY ACCOUNT TO GCC MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Gabriel QuickBooks Entry Memo Per GCC QuickBooks Entry
Subsequent 

Transfer Amount

2/18/2004 PYMNT TO GCC - EXPENSES EXP REIMBURSE - AF/GC 133,320                 
2/23/2004 PYMNT TO GCC FROM GCLP 400,000                 
3/31/2004 1ST QTR EXP PYMNT GCC 1ST QTR EXP ALLOCATIONS 208,023                 

5/4/2004 2004 IF ADVANCE TO JEM JEM FROM GC & ASP FEE ADVANCE 850,000                 
6/1/2004 TO GP - 2004 FEE ADVANCE FROM JEM - 2004 FEE ADVANCES 200,000                 

11/1/2004 TO GCC - EXP FROM AF/GC 80,800                   
11/8/2004 TO JEM - 2004 IF ADVANCE FROM JEM - GC & ASP 2004 FEE ADVANCE 1,500,000              

12/13/2004 JEM DRAW ON 2004 IF FEE DRAW FROM GCLP AND ASP 1,700,000              
12/28/2004 2004 MF PAYMENT TO GCC RECEIPT OF 2004 MF INCOME 4,090,324              
12/28/2004 2004 IF PAYMENT TO JEM VIA GCC RECEIPT OF 2004 IF FROM GCLP 4,504,826              
12/29/2004 PAY GCC BALANCE EXP REIMBURSE - AF/GC/ASP/AMB 1,451,085              
12/30/2004 PAY GCC BALANCE PAYMENT OF BALANCES - AF/GC/AMB 1,184,709              

1/6/2005 2004 IF PAID TO JEM VIA GCC 2004 GCLP IF AND REV BALANCE 990,000                 
4/5/2005 PAID 2004 IF FEE 2004 IF Fees - Gabriel 3,957,699              

7/18/2005 2005 IF Fee Draw GC 2005 IF Draw 1,500,000              
8/8/2005 OH Reimburse - GCC OH Reimburse - Gabriel 80,800                   

9/28/2005 Pos Legal Reimburse - GCC POS LEG Reimburse - GC 6,520                     
12/16/2005 GP Fees to GCC in advance GP Fees in advance - GC 2,000,000              
12/22/2005 Prepaid GP Fees to GCC Prepaid GP Fees - GC 2,000,000              
12/29/2005 Legal Reimburse - GCC Legal Reimburse - GC 271,038                 
12/29/2005 2005 Mgmt Fee - GCC 2005 MGMT FEE - GC 5,820,392              

1/10/2006 1/1/06 Dist - Stackman From GC for 1/1/06 Dist 859,497                 
3/28/2006 2005 IFee paid to GCC (MS) 2005 GP Fees paid from Gabriel 2,500,000              
3/31/2006 1st Qtr Pos Legal Expenses Pos Legal Reimburse - GC 9,790                     
4/17/2006 2005 Fee Balance to GCC 2005 Fee balance - Gabriel 9,561,707              
5/30/2006 Final Payout - Stackman (to gcc) Stackman reimburse from GC 115,167                 

6/5/2006 2006 Fee draw GC Fee draw 2,500,000              
6/6/2006 2006 Fee draw GC Fee Draw 1,500,000              

6/29/2006 2nd Qtr Pos Legal Expense Pos Legal Reimburse - GC 16,243                   
7/14/2006 2006 GP Fee draw GC fee draw 500,000                 
9/27/2006 3rd Qtr Pos Legal Expenses paid Pos. Legal Reimburse - GC 19,276                   

11/22/2006 2006 GP Fee advance GC Fee advance 6,500,000              

 Page 1 of 3 MADC1129_00000028

09-01182-brl    Doc 151-3    Filed 08/30/13    Entered 08/30/13 19:52:15    Exhibit C   
 Pg 22 of 28



Exhibit C-6

SUBSEQUENT TRANSFERS FROM GABRIEL MORGAN STANLEY ACCOUNT TO GCC MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Gabriel QuickBooks Entry Memo Per GCC QuickBooks Entry
Subsequent 

Transfer Amount

12/28/2006 Pay 4th QTR POS LEGAL Exp POS LEGAL Reimburse - GC 276,462                 
12/28/2006 PYMNT OF 2006 MGMT FEE 2006 MANAGEMENT FEES 9,429,689              

1/10/2007 2006 GP Incentive fee GC 2006 Incentive Fee 10,000,000            
4/11/2007 GP Incentive balance paid GC 2006 Incentive payment 10,831,017            
5/22/2007 CA Franchise Tax GC Tax reimburse 800                        
6/28/2007 ALLOCATED LEGAL GC Pos Legal reimburse 10,337                   
7/13/2007 GP Fee advance 2007 Fee adv - GC 4,000,000              
7/30/2007 2007 GP Fee Advance GC '07 Fee Advance 4,500,000              
7/31/2007 2007 GP Fee advance GC '07 Fee advance 2,000,000              

10/25/2007 2007 GP Fee advance 2007 Fee Advance - GC 4,000,000              
12/27/2007 PAYMENT OF 2007 IF BALANCE FROM JEM - 2007 GCLP IF 6,956,976              
12/27/2007 PAYMENT OF 2007 MGMT FEE 2007 MANAGEMENT FEE PAYMENTS 12,020,349            
12/28/2007 4th Qtr Pos Legal Exp Pos Legal Reimburse - GC 518,122                 

1/14/2008 2007 Incentive fee paid Gabriel Incentive fee 1,500,000              
1/24/2008 '07 GP Fees paid '07 GC fees paid 1,000,000              

4/9/2008 4/1 Dist - P. Ross GC reimburse for 4/1 dist 50,000                   
4/10/2008 2007 GP Fee balance paid '07 Gabriel GP Fee balance 7,777,316              
6/17/2008 Pay 2007 Audit Fee GC Audit reimburse 79,250                   

12/10/2008 2007 Audit fees paid GC Audit reimburse 41,049                   
12/10/2008 Reimburse GCC for ARI expenses ARI reimburse 95,257                   
12/11/2008 Wire to GCC - ARI Shareholders ARI Shareholder funds 189,607                 

132,287,449$       

Additional Subsequent Transfer(s) from Gabriel are subject to discovery and proof at trial.
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Exhibit C-6

SUBSEQUENT TRANSFERS FROM GABRIEL MORGAN STANLEY ACCOUNT TO GCC JPMORGAN CHASE ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Gabriel QuickBooks Entry Memo Per GCC QuickBooks Entry
Subsequent 

Transfer Amount

6/24/2004 PAY GCC 202,000                 
7/27/2005 2005 draw GP Fees 500,000                 
8/18/2005 Reimburse GCC - OH 150,000                 
3/28/2006 2005 IFee paid to GCC (Chase) 500,000                 

1,352,000$           

Additional Subsequent Transfer(s) from Gabriel are subject to discovery and proof at trial.
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Exhibit C-6

SUBSEQUENT TRANSFERS FROM GABRIEL MORGAN STANLEY ACCOUNT TO ASCOT MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Gabriel QuickBooks Entry Memo Per Ascot QuickBooks Entry
Subsequent 

Transfer Amount

7/8/2004 MADOFF RE-ALLOCATION MADOFF RE-ALLOCATION 20,600,000            
1/7/2005 1/1/05 MEYERSON REDEEM 1/1/05 FROM MEYERSON 1,338,522              
2/8/2005 Final payout Meyerson - to ASP Meyerson balance rec'd fr GC 9,689                     

4/11/2005 4/1 Cont - Leon Wildes 4/1 Cont - L Wildes IRA 500,000                 
5/25/2005 Karfunkle Cont Karfunkle Cont 3,000,000              

7/1/2005 7/1 Cont - B. Thomashower 7/1 Cont - B. Thomashower 500,000                 
7/1/2005 7/1 Cont - Sandalwood A 7/1 Dist - Sandalwood A 1,000,000              
7/1/2005 7/1 Cont - Fabrikant 7/1 Dist - Fabrikant 1,500,000              
7/1/2005 7/1 Cont - Sandalwood B 7/1 Dist - Sandalwood B 4,000,000              

10/5/2005 Incentive Fee advance Mgmt Fee Adv Return 3,000,000              
1/5/2006 Additional capital to Madoff Madoff Withdrawal 59,000,000            
7/6/2006 Increase Madoff position Decrease Madoff postion 26,000,000            
1/4/2007 Additonal capital to Madoff Withdrawal from Madoff (GC) 26,500,000            

146,948,211$       

Additional Subsequent Transfer(s) from Gabriel are subject to discovery and proof at trial.
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Exhibit C-6

SUBSEQUENT TRANSFERS FROM GABRIEL MORGAN STANLEY ACCOUNT TO ARIEL MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Gabriel QuickBooks Entry Memo Per Ariel QuickBooks Entry
Subsequent Transfer 

Amount

1/30/2004 7,141,398                   
5/4/2004 TO FBRG - 5/1 CAPITAL REALLOCATION FROM FBRG - 5/1 CAPITAL REALLOCATION 7,500,000                   

9/30/2004 PAY GCC 59,067                        
10/27/2004 107,146                      
10/28/2004 50,721                        

11/1/2004 11/1 CAPITAL REALLOCATION 11/1 CAPITAL REALLOCATION 10,000,000                 
11/10/2004 186,204                      

1/6/2005 TO GCC 303,960                      
2/3/2005 1,233                          
2/9/2005 140,728                      

3/23/2005 79,412                        
3/23/2005 109,298                      
4/27/2005 251                             

6/9/2005 491,563                      
6/13/2005 14,649                        
6/17/2005 108,834                      
7/13/2005 MDFF Transfer of assets MDFF Transfer of assets 8,400,000                   
8/30/2005 6,136,650                   

12/13/2005 63,420                        
12/13/2005 260,977                      

1/3/2006 116,856                      
4/25/2006 13,508                        
5/31/2006 268,920                      

7/6/2006 168,864                      
8/2/2006 80,252                        

8/30/2006 Capital Realocation GAALLC Capital Realocation GAALLC 24,000,000                 
9/11/2006 950,089                      
9/28/2006 88,719                        

10/11/2006 Dist- Pershing Square II Dist- Pershing Square II 2,740,320                   
12/4/2006 Pershing II (Ariel portion) Pershing II dist 3,230,322                   

12/11/2006 576,503                      
1/3/2007 23,899                        
3/7/2007 Ariel portion of PERSQ II PERSQ II final distribution 21,143                        
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Exhibit C-6

SUBSEQUENT TRANSFERS FROM GABRIEL MORGAN STANLEY ACCOUNT TO ARIEL MORGAN STANLEY ACCOUNT

Column 1 Column 2 Column 3 Column 4

Date Memo Per Gabriel QuickBooks Entry Memo Per Ariel QuickBooks Entry
Subsequent Transfer 

Amount

3/21/2007 2,356,124                   
10/30/2007 Pershing III Liquidation to AF Pershing III Liquidation 9,897,673                   
12/18/2007 4,639                          
12/18/2007 Pershing III final payout Pershing III final payout 100,505                      
12/21/2007 49,363                        

2/29/2008 1,544,877                   
4/8/2008 GALLC reallocation GALLC reallocation 6,000,000                   

4/22/2008 442                             
7/10/2008 DKS/JNM Reallocation DKS/JNM Reallocation 1,000,000                   

10/16/2008 5,400,709                   
1/23/2009 230,690                      

100,019,928$            

SUBSEQUENT TRANSFERS FROM GABRIEL MORGAN STANLEY ACCOUNT TO ARIEL FORTIS FUND ACCOUNT

Column 1 Column 4 Column 5 Column 6

Date Memo Per Gabriel QuickBooks Entry Memo Per Ariel Quickbooks Entry
Subsequent Transfer 

Amount

4/10/2006 4/1 Dist - Levy Foundation 18,000,000                 
4/28/2006 Due to Levy Estate 503,272                      

18,503,272$              

Additional Subsequent Transfer(s) from Gabriel are subject to discovery and proof at trial.
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Exhibit C-6

SUBSEQUENT TRANSFERS FROM GABRIEL MORGAN STANLEY ACCOUNT TO MERKIN JPMORGAN CHASE ACCOUNT

Column 1 Column 2 Column 3

Date Memo Per Gabriel QuickBooks Entry
Subsequent Transfer 

Amount

3/2/2006 Wire to GP to pay fees 4,500,000                             

4,500,000$                          

Additional Subsequent Transfer(s) from Gabriel are subject to discovery and proof at trial.
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