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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES INVESTOR PROTECTION
CORPORATION,

Plaintiff-Applicant,

BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendants.

In re BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Debtor.

IRVING H. PICARD,

Plaintiff,

V.

ESTATE OF GILBERT M. KOTZEN, et al.,

Defendants.

IRVING H. PICARD,

Plaintiff,

V.

STANLEY J. BERNSTEIN,

Defendant.

IRVING H. PICARD,

Plaintiff,

V.

FRANK A. PETITO, d/b/a THE PETITO
INVESTMENT GROUP, et al.

Defendants.
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IRVING H. PICARD,
Plaintiff,
V.

11 Civ. 08744 (JSR)

Il KOTZEN COMPANY,

Defendant.
IRVING H. PICARD,

Plaintiff,

V.
11 Civ. 08745 (JSR)
GILBERT M. KOTZEN 1982 TRUST, et al.

Defendants.
IRVING H. PICARD,

Plaintiff,

11 Civ. 08746 (JSR)
V.

RUSSELL J. DeLUCIA,

Defendant.

DECLARATION OF OREN J. WARSHAVSKY, PURSUANT TO 28 U.S.C. § 1746,
IN SUPPORT OF TRUSTEE’S MEMORANDUM OF LAW IN OPPOSITION
TO DEFENDANTS’ MOTIONS TO WITHDRAW THE REFERENCE

Pursuant to 28 U.S.C. 8 1746, OREN J. WARSHAVSKY hereby declares as follows:

I am a partner at the firm of Baker & Hostetler LLP, counsel for Plaintiff Irving H. Picard
(the “Trustee”) for the substantively consolidated liquidation proceeding of Bernard L. Madoff
Investment Securities LLC under the Securities Investor Protection Act, 15 U.S.C. 88 78aaa et
seq., and the estate of Bernard L. Madoff. As an attorney of record, | am fully familiar with this
case and the facts set forth herein. | respectfully submit this Declaration to place before this

Court true and correct copies of certain documents relevant to the Trustee’s memorandum of law
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in opposition to the defendants’ Motions to Withdraw the Reference filed in the following
actions: Picard v. Estate of Gilbert M. Kotzen, et al., Adv. Pro. No. 10-04637 (Bankr. S.D.N.Y.)
(BRL), No. 11 Civ. 08741 (JSR) (S.D.N.Y.) (ECF No. 1); Picard v.Stanley J. Bernstein, Adv.
Pro. No. 10-04418 (Bankr. S.D.N.Y.) (BRL), No. 11 Civ. 08742 (JSR) (S.D.N.Y.) (ECF No. 1);
Picard v. Frank A. Petito, d/b/a The Petito Investment Group, et al., Adv. Pro. No. 10-05172
(Bankr. S.D.N.Y.) (BRL), No. 11 Civ. 08743 (JSR) (S.D.N.Y.) (ECF No. 1); Picard v. 1l Kotzen
Company, Adv. Pro. No. 10-04784 (Bankr. S.D.N.Y.) (BRL), No. 11 Civ. 08744 (JSR)
(S.D.N.Y.) (ECF No. 1); Picard v. Gilbert M. Kotzen 1982 Trust, et al., Adv. Pro. No. 10-04690
(Bankr. S.D.N.Y.) (BRL), No. 11 Civ. 08745 (JSR) (S.D.N.Y.) (ECF No. 1); Picard v. Russell J.
DeLucia, Adv. Pro. No. 10-05237 (Bankr. S.D.N.Y.) (BRL), No. 11 Civ. 08746 (JSR)
(S.D.N.Y.) (ECF No. 1). These actions were consolidated pursuant to this Court’s Order dated
February 4, 2012.

1. Attached hereto as Exhibit 1 are true and correct copies of the complaints filed by
the Trustee against the defendants in the above-captioned actions.

2. Attached hereto as Exhibit 2 are true and correct copies of the customer claims
(without exhibits) submitted by the defendants in the above-captioned actions.

I declare under penalty of perjury that the foregoing is true and correct. Executed on
April 3, 2012.

[s/ Oren J. Warshavsky
Oren J. Warshavsky
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Baker & Hostetler LLP
45 Rockefeller Plaza

New York, NY 10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201
David J. Sheehan

Marc E. Hirschfield
Richard J. Bernard
Geraldine E. Ponto

Marc Skapof

Attorneys for Irving H. Picard, Trustee for the
Substantively Consolidated SIPA Liquidation of
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Bernard L. Madoff Investment Securities LLC and Bernard L. Madoff

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES INVESTOR PROTECTION
CORPORATION,

Plaintiff-Applicant,
V.

BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.

In re:
BERNARD L. MADOFF,

Debtor.

IRVING H. PICARD, Trustee for the Liquidation
of Bernard L. Madoff Investment Securities LLC,

Plaintiff,
V.

NTC & Co. LLP, as former custodian of an
Individual Retirement Account for the benefit of
Gilbert M. Kotzen; ESTATE OF GILBERT M.
KOTZEN; GILBERT M. KOTZEN 1982 TRUST;
LINDA S. PARESKY, in her capacity as personal

Adv. Pro. No. 08-01789 (BRL)
SIPA LIQUIDATION

(Substantively Consolidated)

Adv. Pro. No. 10- (BRL)
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representative of the Estate of Gilbert M. Kotzen
and as Trustee for the Gilbert M. Kotzen 1982
Trust; and STEPHENY B. RIEMER, in her
capacity as personal representative of the Estate of
Gilbert M. Kotzen and as Trustee for the Gilbert M.
Kotzen 1982 Trust,

Defendants.

COMPLAINT

Irving H. Picard (the “Trustee”), as trustee for the liquidation of the business of Bernard
L. Madoff Investment Securities LLC (“BLMIS”) under the Securities Investor Protection Act,
15 U.S.C. §§ 78aaa, et seq. (“SIPA™)," and the substantively consolidated estate of Bernard L.
Madoff individually (“Madoff”), by and through his undersigned counsel, for his complaint (the
“Complaint™), states as follows:

NATURE OF PROCEEDING

1. This adversary proceeding arises from the massive Ponzi scheme perpetrated by
Madoff. Over the course of the scheme, there were more than 8,000 client accounts at BLMIS.
In early December 2008, BLMIS generated client account statements for its approximately 4,900
open client accounts. When added together, these statements purport that clients of BLMIS had
approximately $65 billion invested with BLMIS. In reality, BLMIS had assets on hand worth a
small fraction of that amount. On March 12, 2009, Madoff admitted to the fraudulent scheme
and pled guilty to 11 felony counts, and was sentenced on June 29, 2009 to 150 years in prison.

2. NTC & Co. LLP (“Defendant NTC”), as former custodian of the Individual
Retirement Account for the benefit of Gilbert M. Kotzen (the “IRA”) is either an initial
transferee of the avoidable Transfers (as defined below) or a conduit of such Transfers for the

benefit of Gilbert M. Kotzen (“Decedent”) and/or the Gilbert M. Kotzen 1982 Trust (the

! For convenience, future reference to SIPA will not include “15 U.S.C.”

-
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“Trust”), the designated beneficiary of the IRA after Decedent’s death (collectively, “FBO
Defendants”). If Defendant NTC is the initial transferee, then FBO Defendants are initial
transferees of the Transfers for purposes of this Complaint. To the extent Defendant NTC served
as a conduit for the funds withdrawn for the benefit of FBO Defendants, FBO Defendants are
initial transferees of the Transfers for whose benefit such Transfers were made for purposes of
this Complaint.

3. Upon information and belief, Linda S. Paresky and Stepheny B. Riemer are the
Trustees for, as well as the beneficiaries of, the Gilbert M. Kotzen 1982 Trust (collectively,
“Subsequent Transferee Defendants™). To the extent the funds transferred from BLMIS were for
the benefit of the Subsequent Transferee Defendants, Subsequent Transferee Defendants are the
initial transferee of such transfers and are included in the definition of FBO Defendants for
purposes of the allegations herein.

4, The within defendants, Defendant NTC and/or FBO Defendants received
avoidable transfer(s) from BLMIS.

5. Defendant NTC, FBO Defendants and/or Subsequent Transferee Defendants were
beneficiaries of this Ponzi scheme. Since December 11, 2002, Defendant NTC and/or FBO
Defendants received the amount of $1,407,892 from BLMIS. The Trustee’s investigation has
revealed that all of this amount represented fictitious profits from the Ponzi scheme.
Accordingly, Defendant NTC and/or FBO Defendants have received $1,407,892 of other
people’s money. This action is brought to recover the fictitious profit amount so that this
customer property can be equitably distributed among all of the victims of BLMIS.

6. This adversary proceeding is brought pursuant to sections 78ftf(b), 78fff-1(a) and

78fft-2(c)(3) of SIPA, sections 105(a), 544, 548(a), 550(a) and 551 of title 11 of the United
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States Code (the “Bankruptcy Code”), the New York Fraudulent Conveyance Act (New York
Debtor and Creditor Law § 270 et seq. (McKinney 2001) (“DCL”)) and other applicable law, for
avoidance of fraudulent conveyances in connection with certain transfers of property by BLMIS
to or for the benefit of Defendant NTC and/or FBO Defendants. The Trustee seeks to set aside
such transfers and preserve and recover the property for the benefit of BLMIS’ defrauded
customers.

JURISDICTION AND VENUE

7. This is an adversary proceeding commenced before the same Court before which
the main underlying SIPA proceeding, No. 08-01789 (BRL) (the “SIPA Proceeding”), is
pending. The SIPA Proceeding was originally brought in the United States District Court for the
Southern District of New York as Securities Exchange Commission v. Bernard L. Madoff
Investment Securities LLC et al., No. 08 CV 10791 (the “District Court Proceeding”) and has
been referred to this Court. This Court has jurisdiction over this adversary proceeding under 28
U.S.C. § 1334(b) and 15 U.S.C. §§ 78eee(b)(2)(A), (b)(4).

8. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), H and (O).

0. Venue in this district is proper under 28 U.S.C. § 1409.

DEFENDANTS

10.  Defendant NTC is a limited liability partnership that was formed under the laws
of the state of Colorado. Its principal place of business is located at 717 17" Street, Suite 2100,
Denver, Colorado 80202.

11.  Upon information and belief, Decedent died on February 9, 2009. The Estate of
Gilbert M. Kotzen (the “Estate”) was originally administered as a summary administration in the
Circuit Court of Miami-Dade County, Florida, Probate Division under File No. 08-1372. On or

about November 18, 2010, Letters of Administration were issued by the Circuit Court for Miami-

4-
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Dad County, Florida, Probate Division to Linda S. Paresky and Stepheny B. Riemer as personal
representatives of the Estate under File No. 09-1372CP01. According to the Last Will and
Testament of Gilbert M. Kotzen, Linda S. Paresky and Stepheny B. Riemer are identified as
personal representatives of the Estate, as well as Trustees for the Trust. Upon information and
belief, Decedent, during his lifetime, received distributions from the IRA and/or Defendant NTC,
and Decedent’s IRA passed directly to the Trust upon Decedent’s death.

12. Upon information and belief, Defendant/FBO Defendant Gilbert M. Kotzen 1982
Trust is a trust that was formed under the laws of the state of Florida.

13. Upon information and belief, Defendant/Subsequent Transferee Defendant Linda
S. Paresky maintains her residence in Fisher Island, Florida.

14. Upon information and belief, Defendant/Subsequent Transferee Defendant
Stepheny B. Riemer maintains her residence in West Newton, Massachusetts.

BACKGROUND, THE TRUSTEE AND STANDING

15. On December 11, 2008 (the “Filing Date”),” Madoff was arrested by federal
agents for violation of the criminal securities laws, including, inter alia, securities fraud,
investment adviser fraud, and mail and wire fraud. Contemporaneously, the Securities and
Exchange Commission (“SEC”) filed a complaint in the District Court which commenced the
District Court Proceeding against Madoff and BLMIS. The District Court Proceeding remains
pending in the District Court. The SEC complaint alleged that Madoff and BLMIS engaged in

fraud through the investment advisor activities of BLMIS.

2 Section 781/1(7)(B) of SIPA states that the filing date is “the date on which an application for a protective decree is
filed under 78eee(a)(3),” except where the debtor is the subject of a proceeding pending before a United States court
“in which a receiver, trustee, or liquidator for such debtor has been appointed and such proceeding was commenced
before the date on which such application was filed, the term ‘filing date’ means the date on which such proceeding
was commenced.” 15 U.S.C. § 781ll(7)(B). Thus, even though the application for a protective decree was filed on
December 15, 2008, the Filing Date in this action is December 11, 2008.

-5-
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16. On December 12, 2008, The Honorable Louis L. Stanton of the District Court
entered an order appointing Lee S. Richards, Esq. (the “Receiver”) as receiver for the assets of
BLMIS.

17. On December 15, 2008, pursuant to section 78eee(a)(4)(A) of SIPA, the SEC
consented to a combination of its own action with an application of the Securities Investor
Protection Corporation (“SIPC”). Thereafter, pursuant to section 78eee(a)(4)(B) of SIPA, SIPC
filed an application in the District Court alleging, inter alia, that BLMIS was not able to meet its
obligations to securities customers as they came due and, accordingly, its customers needed the
protections afforded by SIPA.

18. Also on December 15, 2008, Judge Stanton granted the SIPC application and
entered an order pursuant to SIPA (the “Protective Decree”), which, in pertinent part:

a. appointed the Trustee for the liquidation of the business of BLMIS
pursuant to section 78eee(b)(3) of SIPA;

b. appointed Baker & Hostetler LLP as counsel to the Trustee pursuant to
section 78eee(b)(3) of SIPA; and

c. removed the case to this Court pursuant to section 78eee(b)(4) of SIPA.
By this Protective Decree, the Receiver was removed as Receiver for BLMIS.

19. By orders dated December 23, 2008 and February 4, 2009, respectively, the
Bankruptcy Court approved the Trustee’s bond and found that the Trustee was a disinterested
person. Accordingly, the Trustee is duly qualified to serve and act on behalf of the estate of
BLMIS.

20. At a Plea Hearing on March 12, 2009 in the case captioned United States v.

Madoff, Case No. 09-CR-213(DC), Madoff pled guilty to an eleven-count criminal information
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filed against him by the United States Attorneys’ Office for the Southern District of New York.
At the Plea Hearing, Madoff admitted that he “operated a Ponzi scheme through the investment
advisory side of [BLMIS].” Plea Allocution of Bernard L. Madoff at 23, United States v.
Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50). Additionally,
Madoff asserted “[a]s I engaged in my fraud, I knew what I was doing [was] wrong, indeed
criminal.” Id. Madoff was sentenced on June 29, 2009 to 150 years in prison.

21. On August 11, 2009, a former BLMIS employee, Frank DiPascali, pled guilty to
participating in and conspiring to perpetuate the Ponzi scheme. At a Plea Hearing on August 11,
2009 in the case entitled United States v. DiPascali, Case No. 09-CR-764 (RJS), DiPascali pled
guilty to a ten-count criminal information. Among other things, DiPascali admitted that the
fictitious scheme had begun at BLMIS since at least the 1980s. Plea Allocution of Frank
DiPascali at 46, United States v. DiPascali, No. 09-CR-764 (RJS) (S.D.N.Y. Aug. 11, 2009)
(Docket No. 11).

22. As the Trustee appointed under SIPA, the Trustee is charged with recovering and
paying out customer property to BLMIS’ customers, assessing claims, and liquidating any other
assets of the firm for the benefit of the estate and its creditors. The Trustee is in the process of
marshalling BLMIS’ assets, and the liquidation of BLMIS’ assets is well underway. However,
such assets will not be sufficient to reimburse the customers of BLMIS for the billions of dollars
that they invested with BLMIS over the years. Consequently, the Trustee must use his authority
under SIPA and the Bankruptcy Code to pursue recovery from customers who received
preferences and/or payouts of fictitious profits to the detriment of other defrauded customers

whose money was consumed by the Ponzi scheme. Absent this or other recovery actions, the
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Trustee will be unable to satisfy the claims described in subparagraphs (A) through (D) of SIPA
section 78fft-2(c)(1).

23. Pursuant to section 78fff-1(a), the Trustee has the general powers of a bankruptcy
trustee in a case under the Bankruptcy Code in addition to the powers granted by SIPA pursuant
to SIPA section 78fff(b). Chapters 1, 3, 5 and subchapters I and II of chapter 7 of the
Bankruptcy Code apply to this proceeding to the extent consistent with SIPA.

24. Pursuant to sections 78ftf(b) and 78///(7)(B) of SIPA, the Filing Date is deemed to
be the date of the filing of the petition within the meaning of section 548 of the Bankruptcy Code
and the date of the commencement of the case within the meaning of section 544 of the
Bankruptcy Code.

25. The Trustee has standing to bring these claims pursuant to section 78fff-1(a) of
SIPA and the Bankruptcy Code, including sections 323(b) and 704(a)(1), because, among other
reasons:

a. Defendant NTC and/or FBO Defendants received “Customer Property” as

defined in 15 U.S.C. §78///(4);

b. BLMIS incurred losses as a result of the claims set forth herein;
c. BLMIS’ customers were injured as a result of the conduct detailed herein,;
d. SIPC has not reimbursed, and statutorily cannot fully reimburse, all

customers for all of their losses;
e. the Trustee will not be able to fully satisfy all claims;
f. the Trustee, as bailee of customer property, can sue on behalf of the

customer bailors;
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g. The Trustee is the assignee of claims paid, and to be paid, to customers of
BLMIS who have filed claims in the liquidation proceeding (such claim-filing customers,
collectively, “Accountholders”). As of the date hereof, the Trustee has received multiple express
unconditional assignments of the applicable Accountholders’ causes of action, which actions
could have been asserted against Defendant NTC and/or FBO Defendants. As assignee, the
Trustee stands in the shoes of persons who have suffered injury in fact and a distinct and
palpable loss for which the Trustee is entitled to reimbursement in the form of monetary
damages. The Trustee brings this action on behalf of, among others, those defrauded customers
of BLMIS who invested more money in BLMIS than they withdrew; and

h. SIPC is the subrogee of claims paid, and to be paid, to customers of
BLMIS who have filed claims in the liquidation proceeding. SIPC has expressly conferred upon
the Trustee enforcement of its rights of subrogation with respect to payments it has made and is
making to customers of BLMIS from SIPC funds.

THE FRAUDULENT PONZI SCHEME

26.  Founded in 1959, BLMIS began operations as a sole proprietorship of Madoff and
later, effective January 2001, formed as a New York limited liability company wholly owned by
Madoff. Since in or about 1986, BLMIS operated from its principal place of business at 885
Third Avenue, New York, New York. Madoff, as founder, proprietor, chairman, and chief
executive officer, ran BLMIS together with several family members and a number of additional
employees. BLMIS was registered with the SEC as a securities broker-dealer under section
15(b) of the Securities Exchange Act of 1934, 15 U.S.C. § 780(b). By that registration, BLMIS
is a member of SIPC. BLMIS had three business units: investment advisory (the “IA Business”),

market making and proprietary trading.
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27. For certain accounts in the IA Business, BLMIS purported to participate in a
capital appreciation/depreciation strategy, depending on whether the customer sought to generate
gains or losses. For example, the strategy was executed by either purporting to purchase small
groups of securities near lows and then purporting to sell those same securities at highs, or by
purporting to short-sell securities near highs and then purporting to repurchase those securities
near lows.

28. For other accounts, Madoff described the IA Business’ strategy as a “split-strike
conversion” strategy. Madoff promised these clients that their funds would be invested in a
basket of common stocks within the S&P 100 Index, which is a collection of the 100 largest U.S.
publicly traded companies. The basket of stocks would be intended to mimic the movement of
the S&P 100 Index. Madoff asserted that he would carefully time purchases and sales to
maximize value, but this meant that the clients’ funds would intermittently be out of the market,
at which times they would purportedly be invested in U.S. issued securities and money market
funds. The second part of the split-strike conversion strategy was the hedge of such purchases
with option contracts. Madoff purported to purchase and sell S&P 100 Index option contracts
that closely corresponded with the stocks in the basket, thereby controlling the downside risk of
price changes in the basket of stocks.

29. Although clients of the IA Business received monthly or quarterly statements
purportedly showing the securities that were held in — or had been traded through — their
accounts, as well as the growth of and profit from those accounts over time, the trades reported
on these statements were a complete fabrication. The security purchases and sales depicted in
the account statements virtually never occurred and the profits reported were entirely fictitious.

At his Plea Hearing, Madoff admitted that he never in fact purchased any of the securities he

-10-
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claimed to have purchased for customer accounts. See Plea Allocution of Bernard L. Madoff at
3, United States v. Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50).
Indeed, based on the Trustee’s investigation to date and with the exception of isolated individual
trades for certain clients other than Defendant NTC and/or FBO Defendants, there is no record of
BLMIS having cleared any purchase or sale of securities on behalf of the IA Business at the
Depository Trust & Clearing Corporation, the clearing house for such transactions.

30. Prior to his arrest, Madoff assured clients and regulators that he conducted all
trades on the over-the-counter market after hours. To bolster that lie, Madoff periodically wired
tens of millions of dollars to BLMIS’ affiliate, Madoff Securities International Ltd. (“MSIL”), a
London based entity substantially-owned by Madoff and his family. There are no records that
MSIL ever used the wired funds to purchase securities for the accounts of the IA Business
clients.

31. Additionally, based on the Trustee’s investigation to date, there is no evidence
that BLMIS ever purchased or sold any of the options that Madoff claimed on customer
statements to have purchased and sold.

32. For all periods relevant hereto, the IA Business was operated as a Ponzi scheme
and Madoff and his co-conspirators concealed the ongoing fraud in an effort to hinder, delay or
defraud other current and prospective customers of BLMIS. The money received from investors
was not set aside to buy securities as purported, but instead was primarily used to make the
distributions to — or payments on behalf of — other investors. The money sent to BLMIS for
investment, in short, was simply used to keep the scheme going and to enrich Madoff, his

associates and others, including Defendant NTC and/or FBO Defendants, until such time as the

-11-
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requests for redemptions in December 2008 overwhelmed the flow of new investments and
caused the inevitable collapse of the Ponzi scheme.

33. The payments to investors constituted an intentional misrepresentation of fact
regarding the underlying accounts and were an integral and essential part of the fraud. The
payments were necessary to validate the false account statements, and were made to avoid
detection of the fraud, to retain existing investors and to lure other investors into the Ponzi
scheme.

34, During the scheme, certain investors requested and received distributions of the
so-called “profits” listed for their accounts which were nothing more than fictitious profits.
Other investors, from time to time, redeemed or closed their accounts, or removed portions of
purportedly available funds, and were paid consistently with the statements they had been
receiving. Some of those investors later re-invested part or all of those withdrawn payments with
BLMIS.

35. When payments were made to or on behalf of these investors, including
Defendant NTC and/or FBO Defendants, the falsified monthly statements of accounts reported
that the accounts of such investors included substantial gains. In reality, BLMIS had not
invested the investors’ principal as reflected in customer statements. In an attempt to conceal the
ongoing fraud and thereby hinder, delay or defraud other current and prospective investors,
BLMIS paid to or on behalf of certain investors the inflated amounts reflected in the falsified
financial statements, including principal and/or fictitious profits.

36. BLMIS used the funds deposited from new investments to continue operations
and pay redemption proceeds to or on behalf of other investors and to make other transfers. Due

to the siphoning and diversion of new investments to fund redemptions requested by other

-12-



Case 1:11-cv-08741-JSR Document 13-1 Filed 04/03/12 Page 14 of 167

investors, BLMIS did not have the funds to pay investors on account of their new investments.
BLMIS was able to stay afloat only by using the principal invested by some clients to pay other
investors or their designees.

37. In an effort to hinder, delay or defraud authorities from detecting the fraud,
BLMIS did not register as an Investment Advisor until September 2006.

38. In or about January 2008, BLMIS filed with the SEC a Uniform Application for
Investment Adviser Registration. The application represented, inter alia, that BLMIS had 23
customer accounts and assets under management of approximately $17.1 billion. In fact, in
January 2008, BLMIS had approximately 4,900 active client accounts with a purported value of
approximately $65 billion under management.

39. Not only did Madoff seek to evade regulators, Madoff also had false audit reports
“prepared” by Friehling & Horowitz, a three-person accounting firm in Rockland County, New
York. Of the two accountants at the firm, one was semi-retired and living in Florida for many
years prior to the Filing Date.

40. At all times relevant hereto, the liabilities of BLMIS were billions of dollars
greater than the assets of BLMIS. At all relevant times, BLMIS was insolvent in that (i) its
assets were worth less than the value of its liabilities; (ii) it could not meet its obligations as they
came due; and (ii1) at the time of the transfers, BLMIS was left with insufficient capital.

THE TRANSFERS

41. According to BLMIS' records, an account (No. 1K0161) was maintained with
BLMIS, as set forth on Exhibit A (the "Account"). Upon information and belief, for the
Account, a Customer Agreement, an Option Agreement, and/or a Trading Authorization Limited

to Purchases and Sales of Securities and Options (collectively, the "Account Agreements") were

-13-
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executed and delivered to BLMIS at BLMIS' headquarters at 885 Third Avenue, New York,
New York.

42. The Account Agreements were to be performed in New York, New York through
securities trading activities that would take place in New York, New York. The Account was
held in New York, New York, and Defendant NTC, Decedent and/or FBO Defendants sent funds
to BLMIS and/or to BLMIS’ account at JPMorgan Chase & Co., Account #xxxxxxxxxxx1703
(the “BLMIS Bank Account”) in New York, New York for application to the Account and the
purported conducting of trading activities. Between the date the Account was opened and the
Filing Date, Defendant NTC, Decedent and/or FBO Defendants made deposits to BLMIS
through checks and/or wire transfers into the BLMIS Bank Account and/or received inter-
account transfers from other BLMIS accounts.

43. During the six years prior to the Filing Date, BLMIS made transfers (collectively,
the “Transfers”) to Defendant NTC and/or FBO Defendants totaling at least $1,407,892 in
fictitious profits from the Ponzi scheme. The Transfers, received by Defendant NTC and/or FBO
Defendants, constitute non-existent profits supposedly earned in the Account, but, in reality, they
were other people’s money. The Transfers were made to or for the benefit of Defendant NTC
and/or FBO Defendants and are set forth in Columns 10 and 11 on Exhibit B annexed hereto.

44, The Transfers that are avoidable and recoverable under sections 548(a), 550(a)(1)
and 551 of the Bankruptcy Code and applicable provisions of SIPA, particularly SIPA section
78fff-2(c)(3) total at least $1,103,368 and are referred to hereafter as the “Two Year Transfers.”
See Exhibit B, Column 10. The Transfers that are avoidable and recoverable under sections
544(b), 550(a)(1) and 551 of the Bankruptcy Code, applicable provisions of SIPA, particularly

SIPA section 78fff-2(c)(3), and applicable provisions of N.Y. CPLR 203(g) (McKinney 2001)
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and DCL sections 273 — 279 (McKinney 2001) total at least $1,407,892 and are referred to
hereafter as the “Six Year Transfers.” See Exhibit B, Column 11.

45. Upon information and belief, all of the Transfers were subsequently transferred by
Defendant NTC to FBO Defendants, and/or from FBO Defendants to Subsequent Transferee
Defendants (collectively, the “Subsequent Transfers”).

46. The Subsequent Transfers, or the value thereof, are recoverable from FBO
Defendants and/or Subsequent Transferee Defendants pursuant to §550(a) of the Bankruptcy
Code.

47. The Trustee’s investigation is ongoing and the Trustee reserves the right to
(1) supplement the information regarding the Transfers, and any additional transfers and (ii) seek
recovery of such additional transfers.

48. To the extent that any of the avoidance and/or recovery counts may be
inconsistent with each other, they are to be treated as being pled in the alternative.

COUNT ONE
FRAUDULENT TRANSFER — 11 U.S.C. §§ 548(a)(1)(A), 550(a) AND 551

49. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

50. Each of the Two Year Transfers was made on or within two years before the
Filing Date.

51. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in
property within the meaning of section 101(54) of the Bankruptcy Code and pursuant to section
78fff-2(c)(3) of SIPA.

52. Each of the Two Year Transfers was made by BLMIS with the actual intent to

hinder, delay or defraud some or all of BLMIS’ then existing and/or future creditors.
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53. Each of the Two Year Transfers constitutes a fraudulent transfer avoidable by the
Trustee pursuant to section 548(a)(1)(A) of the Bankruptcy Code and recoverable from
Defendant NTC and/or FBO Defendants pursuant to section 550(a) of the Bankruptcy Code and
section 78fff-2(c)(3) of SIPA.

54. As a result of the foregoing, pursuant to sections 548(a)(1)(A), 550(a), and 551 of
the Bankruptcy Code and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment
against Defendant NTC and/or FBO Defendants: (a) avoiding and preserving the Two Year
Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering the Two
Year Transfers, or the value thereof, from Defendant NTC and/or FBO Defendants for the
benefit of the estate of BLMIS.

COUNT TWO
FRAUDULENT TRANSFER — 11 U.S.C. §§ 548(a)(1)(B), 550(a) AND 551

55. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

56. Each of the Two Year Transfers was made on or within two years before the
Filing Date.

57. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in
property within the meaning of section 101(54) of the Bankruptcy Code and pursuant to section
78fff-2(c)(3) of SIPA.

58. BLMIS received less than reasonably equivalent value in exchange for each of the
Two Year Transfers.

59. At the time of each of the Two Year Transfers, BLMIS was insolvent, or became

insolvent as a result of the Two Year Transfers.
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60. At the time of each of the Two Year Transfers, BLMIS was engaged in a business
or a transaction, or was about to engage in a business or transaction, for which any property
remaining with BLMIS was an unreasonably small capital.

61. At the time BLMIS made each of the Two Year Transfers, BLMIS had incurred,
was intending to incur, or believed that it would incur debts beyond its ability to pay them as the
debts matured.

62. Each of the Two Year Transfers constitutes a fraudulent transfer avoidable by the
Trustee pursuant to section 548(a)(1)(B) of the Bankruptcy Code and recoverable from the
Defendant NTC and/or FBO Defendants pursuant to section 550(a) of the Bankruptcy Code and
section 78fft-2(c)(3) of SIPA.

63. As a result of the foregoing, pursuant to sections 548(a)(1)(B), 550(a), and 551 of
the Bankruptcy Code and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment
against Defendant NTC and/or FBO Defendants: (a) avoiding and preserving the Two Year
Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering the Two
Year Transfers, or the value thereof, from Defendant NTC and/or FBO Defendants for the
benefit of the estate of BLMIS.

COUNT THREE

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 276,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a) AND 551

64. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

65. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and

are not allowable only under section 502(e) of the Bankruptcy Code.
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66. Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

67. Each of the Six Year Transfers was made by BLMIS with the actual intent to
hinder, delay or defraud the creditors of BLMIS. BLMIS made each of the Six Year Transfers to
or for the benefit of Defendant NTC and/or FBO Defendants in furtherance of a fraudulent
investment scheme.

68. As a result of the foregoing, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant NTC and/or FBO Defendants: (a) avoiding
and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be set aside, and
(c) recovering the Six Year Transfers, or the value thereof, from Defendant NTC and/or FBO
Defendants for the benefit of the estate of BLMIS.

COUNT FOUR

FRAUDULENT TRANSFER --NEW YORK DEBTOR AND CREDITOR LAW §§ 273,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a) AND 551

69. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

70. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

71.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined

under DCL section 270.
72.  BLMIS did not receive fair consideration for any of the Six Year Transfers.
73. BLMIS was insolvent, or became insolvent as a result of the Six Year Transfers.
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74. As a result of the foregoing, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant NTC and/or FBO Defendants: (a) avoiding
and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be set aside, and
(c) recovering the Six Year Transfers, or the value thereof, from Defendant NTC and/or FBO
Defendants for the benefit of the estate of BLMIS.

COUNT FIVE

FRAUDULENT TRANSFER—NEW YORK DEBTOR AND CREDITOR LAW §§ 274,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a), AND 551

75. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

76. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

77.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

78.  BLMIS did not receive fair consideration for any of the Six Year Transfers.

79. At the time BLMIS made each of the Six Year Transfers, BLMIS was engaged or
was about to engage in a business or transaction for which the property remaining in its hands
after each of the Six Year Transfers was an unreasonably small capital.

80.  As a result of the foregoing, pursuant to DCL sections 274, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant NTC and/or FBO Defendants: (a) avoiding

and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be set aside, and
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(c) recovering the Six Year Transfers, or the value thereof, from Defendant NTC and/or FBO
Defendants for the benefit of the estate of BLMIS.

COUNT SIX
FRAUDULENT TRANSFER-NEW YORK DEBTOR AND CREDITOR LAW §§ 275, 278
AND/OR 279, AND 11 U.S.C. §§ 544(b), 5S50(a), AND 551

81. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

82. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

83.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

84.  BLMIIS did not receive fair consideration for any of the Six Year Transfers.

85. At the time BLMIS made each of the Six Year Transfers, BLMIS had incurred,
was intending to incur, or believed that it would incur debts beyond its ability to pay them as the
debts matured.

86.  As a result of the foregoing, pursuant to DCL sections 275, 278 and/or 279 and
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant NTC and/or FBO Defendants: (a) avoiding
and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be set aside, and
(c) recovering the Six Year Transfers, or the value thereof, from Defendant NTC and/or FBO

Defendants for the benefit of the estate of BLMIS.
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COUNT SEVEN
RECOVERY OF SUBSEQUENT TRANSFER — NEW YORK DEBTOR AND
CREDITOR LAW §§ 278 AND/OR 279 AND 11 U.S.C. §§ 544, 548, 550(a) AND 551

87. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

88.  Each of the Transfers is avoidable under sections 544 and 548 of the Bankruptcy
Code, DCL sections 273, 274, 275 and/or 276 and section 78fff-2(c)(3) of SIPA.

89. On information and belief, the Subsequent Transfers were transferred by FBO
Defendants to Subsequent Transferee Defendants.

90.  Each of the Subsequent Transfers was made directly or indirectly to Subsequent
Transferee Defendants.

91. Subsequent Transferee Defendants are an immediate or mediate transferee of the
Subsequent Transfers from FBO Defendants.

92. As a result of the foregoing and the avoidance of the within Transfers, pursuant to
DCL sections 278 and/or 279, sections 544(b), 548(a), 550(a) and 551 of the Bankruptcy Code,
and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment against Subsequent
Transferee Defendants: (a) avoiding and preserving the Subsequent Transfers, (b) directing that
the Subsequent Transfers be set aside, and (c) recovering the Subsequent Transfers, or the value
thereof, from the Subsequent Transferee Defendants for the benefit of the estate of BLMIS.

WHEREFORE, the Trustee respectfully requests that this Court enter judgment in favor
of the Trustee and against Defendant NTC and/or FBO Defendants as follows:

1. On the First Claim for Relief, pursuant to sections 548(a)(1)(A), 550(a) and 551
of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the Two

Year Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering the
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Two Year Transfers, or the value thereof, from Defendant NTC and/or FBO Defendants for the
benefit of the estate of BLMIS;

il. On the Second Claim for Relief, pursuant to sections 548(a)(1)(B), 550(a) and
551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the
Two Year Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering
the Two Year Transfers, or the value thereof, from Defendant NTC and/or FBO Defendants for
the benefit of the estate of BLMIS;

1ii. On the Third Claim for Relief, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant NTC
and/or FBO Defendants for the benefit of the estate of BLMIS;

1v. On the Fourth Claim for Relief, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant NTC
and/or FBO Defendants for the benefit of the estate of BLMIS;

V. On the Fifth Claim for Relief, pursuant to DCL sections 274, 278 and/or 279,
sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing the Six Year Transfers be set
aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant NTC

and/or FBO Defendants for the benefit of the estate of BLMIS;
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Vi. On the Sixth Claim for Relief, pursuant to DCL sections 275, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant NTC
and/or FBO Defendants for the benefit of the estate of BLMIS;

vii.  On the Seventh Claim for Relief as a result of the avoidance of the within
Transfers, pursuant to DCL section 278 and/or 279, sections 544(b), 548, 550(a) and 551 of the
Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the Subsequent
Transfers; (b) directing that the Subsequent Transfers be set aside; and (c)recovering the
Subsequent Transfers, or the value thereof, from Subsequent Transferee Defendants for the
benefit of the estate of BLMIS;

viii.  On all Claims for Relief, pursuant to federal common law and N.Y. CPLR 5001
and 5004 awarding the Trustee prejudgment interest from the date on which the Transfers were
received;

1X. On all Claims for Relief, establishment of a constructive trust over the proceeds of
the Transfers in favor of the Trustee for the benefit of BLMIS’ estate;

X. On all Claims for Relief, assignment of Defendant NTC’s, FBO Defendants’
and/or Subsequent Transferee Defendants’ income tax refunds from the United States, state and
local governments paid on fictitious profits during the course of the scheme;

Xi. On all Claims for Relief, awarding the Trustee all applicable interest, costs, and
disbursements of this action; and

Xil. On all Claims for Relief, granting Plaintiff such other, further, and different relief

as the Court deems just, proper and equitable.
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Date: November 12, 2010
New York, New York

Of Counsel:

BAKER & HOSTETLER LLP
1000 Louisiana, Suite 2000
Houston, Texas 77002-5018
Telephone: (713)751-1600
Facsimile: (713)751-1717

Dean D. Hunt

Email: dhunt@bakerlaw.com
Tonya A. Jacobs

Email: tjacobs@bakerlaw.com
Pamela G. Johnson

Email: pjohnson@bakerlaw.com
Robyn R. Goldstein

Email: rgoldstein@bakerlaw.com

By: /s/ Marc E. Hirschfield

/s/ Richard J. Bernard

/s/ Geraldine E. Ponto

/s/ Marc Skapof
BAKER & HOSTETLER LLP
45 Rockefeller Plaza
New York, New York 10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201
David J. Sheehan
Email: dsheehan@bakerlaw.com
Marc E. Hirschfield
Email: mhirschfield@bakerlaw.com
Richard J. Bernard
Email: rbernard@bakerlaw.com
Geraldine E. Ponto
Email: gponto@bakerlaw.com
Marc Skapof
Email: mskapof@bakerlaw.com

Attorneys for Irving H. Picard, Trustee for the
Substantively Consolidated SIPA Liquidation
of Bernard L. Madoff Investment Securities
LLC and Bernard L. Madoff
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Column 1

Date

2/3/2000
10/31/2000
11/27/2001
12/11/2001
12/12/2001
12/17/2002
1/7/2003
1/8/2003
10/30/2003
12/21/2004
12/16/2005
12/21/2006
1/29/2007

Column 2

Transaction
Description

TRANS FROM 50 ACCT
CHECK

CHECK

STOP PAYMENT
CHECK

CHECK

STOP PAYMENT
CHECK

CHECK

CHECK

CHECK

CHECK

CHECK WIRE
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Column 3

Transaction Amount

Reported in
Customer Statement

797,655
(69,662)
(62,251)

62,251
(62,251)
(69,933)

69,933
(69,933)
(72,160)
(78,307)
(84,123)
(89,811)
(1,013,557)
Total:

[1

Exhibit B
BLMIS ACCOUNT NO. 1K0161 - NTC & CO. FBO GILBERT M KOTZEN FTC Redacted
Column 4 Column 5 Column 6 Column 7 Column 8 Column 9 Column 10 Column 11
90-Day 2-Year 6-Year
Cash Cash Transfers of Transfers of Balance of Preferential Fraudulent Fraudulent
Deposits Withdrawals Principal In Principal Out Principal Transfers Transfers Conveyances
- 95,282 95,282 - -
(69,662) - 25,620 - -
(62,251) - (36,631) - -
62,251 - 25,620 - -
(62,251) - (36,631) - -
(69,933) - (106,564) - -
69,933 - (36,631) - -
(69,933) - (106,564) - (69,933)
(72,160) - (178,724) - (72,160)
(78,307) - (257,031) - (78,307)
(84,123) - (341,155) - (84,123)
(89,811) - (430,966) (89,811) (89,811)
(1,013,557) - (1,444,523) (1,013,557) (1,013,557)
$ $ (1,539,804) $ 95,282 $ $ (1,444,523) $ $ (1,103,368) $ (1,407,892)

M Although BLMIS statements reflect that a larger transfer was made into the account on this date, a portion of the "transferred™ funds consisted of fictitious profits which were never achieved and thus
could not have been transferred. Accordingly, only the principal remaining in the originating account was transferred into this account on this date.

Page 1 of 1 - 1K0161

MADC0498_ 00000002
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Baker & Hostetler LLP
45 Rockefeller Plaza

New York, NY 10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201
David J. Sheehan

Marc E. Hirschfield
Richard J. Bernard
Geraldine E. Ponto

Marc Skapof

Attorneys for Irving H. Picard, Trustee for the
Substantively Consolidated SIPA Liquidation of
Bernard L. Madoff Investment Securities LLC and
Bernard L. Madoff

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES INVESTOR PROTECTION
CORPORATION,

Plaintiff-Applicant,
V.

BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.

In re:
BERNARD L. MADOFF,

Debtor.

IRVING H. PICARD, Trustee for the Liquidation
of Bernard L. Madoff Investment Securities LLC,

Plaintiff,
v.

STANLEY J. BERNSTEIN,

Defendant.
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Adv. Pro. No. 08-01789 (BRL)

SIPA LIQUIDATION

(Substantively Consolidated)

Adv. Pro. No. 10-
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COMPLAINT

Irving H. Picard (the “Trustee”), as trustee for the liquidation of the business of Bernard
L. Madoff Investment Securities LLC (“BLMIS”) under the Securities Investor Protection Act,
15 U.S.C. §§ 78aaa, et seq. (“SIPA”),' and the substantively consolidated estate of Bernard L.
Madoff individually (“Madoff”), by and through his undersigned counsel, for his complaint (the
“Complaint”) against Stanley J. Bernstein (“Defendant”), states as follows:

NATURE OF PROCEEDING

1. This adversary proceeding arises from the massive Ponzi scheme perpetrated by
Madoff. Over the course of the scheme, there were more than 8,000 client accounts at BLMIS.
In early December 2008, BLMIS generated client account statements for its approximately 4,900
open client accounts. When added together, these statements purport that clients of BLMIS had
approximately $65 billion invested with BLMIS. In reality, BLMIS had assets on hand worth a
small fraction of that amount. On March 12, 2009, Madoff admitted to the fraudulent scheme
and pled guilty to 11 felony counts, and was sentenced on June 29, 2009 to 150 years in prison.
The within Defendant received avoidable transfer(s) from BLMIS.

2. Defendant was a beneficiary of this Ponzi scheme. Since December 11, 2002,
Defendant received the amount of $5,500,000 from BLMIS. The Trustee’s investigation has
revealed that $5,300,000 of this amount represented fictitious profits from the Ponzi scheme, in
that Defendant withdrew more than Defendant invested in Defendant’s BLMIS account.
Accordingly, Defendant has received $5,300,000 of other people’s money. This action is
brought to recover the fictitious profit amount so that this customer property can be equitably

distributed among all of the victims of BLMIS.

! For convenience, future reference to SIPA will not include “15 U.S.C.”
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3. This adversary proceeding is brought pursuant to sections 78fff(b), 78fff-1(a) and
78fft-2(c)(3) of SIPA, sections 105(a), 544, 548(a), 550(a) and 551 of title 11 of the United
States Code (the “Bankruptcy Code”), the New York Fraudulent Conveyance Act (New York
Debtor and Creditor Law § 270 et seq. (McKinney 2001) (“DCL”)) and other applicable law, for
avoidance of fraudulent conveyances in connection with certain transfers of property by BLMIS
to or for the benefit of Defendant. The Trustee seeks to set aside such transfers and preserve and
recover the property for the benefit of BLMIS’ defrauded customers.

JURISDICTION AND VENUE

4. This is an adversary proceeding commenced before the same Court before whom
the main underlying SIPA proceeding, No. 08-01789 (BRL) (the “SIPA Proceeding”), is
pending. The SIPA Proceeding was originally brought in the United States District Court for the
Southern District of New York as Securities Exchange Commission v. Bernard L. Madoff
Investment Securities LLC et al., No. 08 CV 10791 (the “District Court Proceeding”) and has
been referred to this Court. This Court has jurisdiction over this adversary proceeding under 28
U.S.C. § 1334(b) and 15 U.S.C. §§ 78eee(b)(2)(A), (b)(4).

5. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (H) and (O).

6. Venue in this district is proper under 28 U.S.C. § 1409.

DEFENDANT

7. Upon information and belief, Defendant Stanley J. Bernstein receives
correspondence in Waltham, Massachusetts. Defendant holds a BLMIS account in the name,
“Stanley J Bernstein,” with the account address reported as The Biltrite Corporation, P.O. Box

9405, Waltham, Massachusetts 02454.
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BACKGROUND, THE TRUSTEE AND STANDING

8. On December 11, 2008 (the “Filing Date”),”> Madoff was arrested by federal
agents for violation of the criminal securities laws, including, inter alia, securities fraud,
investment adviser fraud, and mail and wire fraud. Contemporaneously, the Securities and
Exchange Commission (“SEC”) filed a complaint in the District Court which commenced the
District Court Proceeding against Madoff and BLMIS. The District Court Proceeding remains
pending in the District Court. The SEC complaint alleged that Madoff and BLMIS engaged in
fraud through the investment advisor activities of BLMIS.

9. On December 12, 2008, The Honorable Louis L. Stanton of the District Court
entered an order appointing Lee S. Richards, Esq. (the “Receiver”) as receiver for the assets of
BLMIS.

10. On December 15, 2008, pursuant to section 78eee(a)(4)(A) of SIPA, the SEC
consented to a combination of its own action with an application of the Securities Investor
Protection Corporation (“SIPC”). Thereafter, pursuant to section 78eee(a)(4)(B) of SIPA, SIPC
filed an application in the District Court alleging, inter alia, that BLMIS was not able to meet its
obligations to securities customers as they came due and, accordingly, its customers needed the
protections afforded by SIPA.

11.  Also on December 15, 2008, Judge Stanton granted the SIPC application and
entered an order pursuant to SIPA (the “Protective Decree’), which, in pertinent part:

a. appointed the Trustee for the liquidation of the business of BLMIS

pursuant to section 78eee(b)(3) of SIPA;

* Section 78/II(7)(B) of SIPA states that the filing date is “the date on which an application for a protective decree is
filed under 78eee(a)(3),” except where the debtor is the subject of a proceeding pending before a United States court
“in which a receiver, trustee, or liquidator for such debtor has been appointed and such proceeding was commenced
before the date on which such application was filed, the term ‘filing date’ means the date on which such proceeding
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b. appointed Baker & Hostetler LLP as counsel to the Trustee pursuant to
section 78eee(b)(3) of SIPA; and

c. removed the case to this Court pursuant to section 78eee(b)(4) of SIPA.
By this Protective Decree, the Receiver was removed as Receiver for BLMIS.

12. By orders dated December 23, 2008 and February 4, 2009, respectively, the
Bankruptcy Court approved the Trustee’s bond and found that the Trustee was a disinterested
person. Accordingly, the Trustee is duly qualified to serve and act on behalf of the estate of
BLMIS.

13. At a Plea Hearing on March 12, 2009 in the case captioned United States v.
Madoff, Case No. 09-CR-213(DC), Madoff pled guilty to an eleven-count criminal information
filed against him by the United States Attorneys’ Office for the Southern District of New York.
At the Plea Hearing, Madoff admitted that he “operated a Ponzi scheme through the investment
advisory side of [BLMIS].” Plea Allocution of Bernard L. Madoff at 23, United States v.
Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50). Additionally,
Madoff asserted “[a]s I engaged in my fraud, I knew what I was doing [was] wrong, indeed
criminal.” Id. Madoff was sentenced on June 29, 2009 to 150 years in prison.

14. On August 11, 2009, a former BLMIS employee, Frank DiPascali, pled guilty to
participating in and conspiring to perpetuate the Ponzi scheme. At a Plea Hearing on August 11,
2009 in the case entitled United States v. DiPascali, Case No. 09-CR-764 (RJS), DiPascali pled
guilty to a ten-count criminal information. Among other things, DiPascali admitted that the

fictitious scheme had begun at BLMIS since at least the 1980s. Plea Allocution of Frank

was commenced.” 15 U.S.C. § 78///(7)(B). Thus, even though the application for a protective decree was filed on
December 15, 2008, the Filing Date in this action is December 11, 2008.

-5-



Case 1:11-cv-08741-JSR Document 13-1 Filed 04/03/12 Page 33 of 167

DiPascali at 46, United States v. DiPascali, No. 09-CR-764 (RJS) (S.D.N.Y. Aug. 11, 2009)
(Docket No. 11).

15. As the Trustee appointed under SIPA, the Trustee is charged with recovering and
paying out customer property to BLMIS’ customers, assessing claims, and liquidating any other
assets of the firm for the benefit of the estate and its creditors. The Trustee is in the process of
marshalling BLMIS’ assets, and the liquidation of BLMIS’ assets is well underway. However,
such assets will not be sufficient to reimburse the customers of BLMIS for the billions of dollars
that they invested with BLMIS over the years. Consequently, the Trustee must use his authority
under SIPA and the Bankruptcy Code to pursue recovery from customers who received
preferences and/or payouts of fictitious profits to the detriment of other defrauded customers
whose money was consumed by the Ponzi scheme. Absent this or other recovery actions, the
Trustee will be unable to satisfy the claims described in subparagraphs (A) through (D) of SIPA
section 78fft-2(c)(1).

16. Pursuant to section 78fff-1(a), the Trustee has the general powers of a bankruptcy
trustee in a case under the Bankruptcy Code in addition to the powers granted by SIPA pursuant
to SIPA section 78fff(b). Chapters 1, 3, 5 and subchapters I and II of chapter 7 of the
Bankruptcy Code apply to this proceeding to the extent consistent with SIPA.

17. Pursuant to sections 78ftf(b) and 78///(7)(B) of SIPA, the Filing Date is deemed to
be the date of the filing of the petition within the meaning of section 548 of the Bankruptcy Code
and the date of the commencement of the case within the meaning of section 544 of the

Bankruptcy Code.
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18. The Trustee has standing to bring these claims pursuant to section 78fff-1(a) of

SIPA and the Bankruptcy Code, including sections 323(b) and 704(a)(1), because, among other

reasons:
a. the Defendant received “Customer Property” as defined in 15 U.S.C.
§7811l(4);
b. BLMIS incurred losses as a result of the claims set forth herein;
C. BLMIS’ customers were injured as a result of the conduct detailed herein;
d. SIPC has not reimbursed, and statutorily cannot fully reimburse, all

customers for all of their losses;

e. the Trustee will not be able to fully satisfy all claims;

f. the Trustee, as bailee of customer property, can sue on behalf of the
customer bailors;

g. The Trustee is the assignee of claims paid, and to be paid, to customers of

BLMIS who have filed claims in the liquidation proceeding (such claim-filing customers,
collectively, “Accountholders”). As of the date hereof, the Trustee has received multiple express
unconditional assignments of the applicable Accountholders’ causes of action, which actions
could have been asserted against Defendant. As assignee, the Trustee stands in the shoes of
persons who have suffered injury in fact and a distinct and palpable loss for which the Trustee is
entitled to reimbursement in the form of monetary damages. The Trustee brings this action on
behalf of, among others, those defrauded customers of BLMIS who invested more money in
BLMIS than they withdrew; and

h. SIPC is the subrogee of claims paid, and to be paid, to customers of

BLMIS who have filed claims in the liquidation proceeding. SIPC has expressly conferred upon



Case 1:11-cv-08741-JSR Document 13-1 Filed 04/03/12 Page 35 of 167

the Trustee enforcement of its rights of subrogation with respect to payments it has made and is
making to customers of BLMIS from SIPC funds.

THE FRAUDULENT PONZI SCHEME

19.  Founded in 1959, BLMIS began operations as a sole proprietorship of Madoff and
later, effective January 2001, formed as a New York limited liability company wholly owned by
Madoff. Since in or about 1986, BLMIS operated from its principal place of business at 885
Third Avenue, New York, New York. Madoff, as founder, proprietor, chairman, and chief
executive officer, ran BLMIS together with several family members and a number of additional
employees. BLMIS was registered with the SEC as a securities broker-dealer under section
15(b) of the Securities Exchange Act of 1934, 15 U.S.C. § 780(b). By that registration, BLMIS
is a member of SIPC. BLMIS had three business units: investment advisory (the “IA Business”),
market making and proprietary trading.

20.  For certain accounts in the IA Business, BLMIS purported to participate in a
capital appreciation/depreciation strategy, depending on whether the customer sought to generate
gains or losses. For example, the strategy was executed by either purporting to purchase small
groups of securities near lows and then purporting to sell those same securities at highs, or by
purporting to short-sell securities near highs and then purporting to repurchase those securities
near lows.

21.  For other accounts, Madoff described the IA Business’ strategy as a “split-strike
conversion” strategy. Madoff promised these clients that their funds would be invested in a
basket of common stocks within the S&P 100 Index, which is a collection of the 100 largest U.S.
publicly traded companies. The basket of stocks would be intended to mimic the movement of
the S&P 100 Index. Madoff asserted that he would carefully time purchases and sales to

maximize value, but this meant that the clients’ funds would intermittently be out of the market,
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at which times they would purportedly be invested in U.S. issued securities and money market
funds. The second part of the split-strike conversion strategy was the hedge of such purchases
with option contracts. Madoff purported to purchase and sell S&P 100 Index option contracts
that closely corresponded with the stocks in the basket, thereby controlling the downside risk of
price changes in the basket of stocks.

22. Although clients of the IA Business received monthly or quarterly statements
purportedly showing the securities that were held in — or had been traded through — their
accounts, as well as the growth of and profit from those accounts over time, the trades reported
on these statements were a complete fabrication. The security purchases and sales depicted in
the account statements virtually never occurred and the profits reported were entirely fictitious.
At his Plea Hearing, Madoff admitted that he never in fact purchased any of the securities he
claimed to have purchased for customer accounts. See Plea Allocution of Bernard L. Madoff at
3, United States v. Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50).
Indeed, based on the Trustee’s investigation to date and with the exception of isolated individual
trades for certain clients other than Defendant, there is no record of BLMIS having cleared any
purchase or sale of securities on behalf of the IA Business at the Depository Trust & Clearing
Corporation, the clearing house for such transactions.

23. Prior to his arrest, Madoff assured clients and regulators that he conducted all
trades on the over-the-counter market after hours. To bolster that lie, Madoff periodically wired
tens of millions of dollars to BLMIS’ affiliate, Madoff Securities International Ltd. (“MSIL”), a
London based entity substantially owned by Madoff and his family. There are no records that
MSIL ever used the wired funds to purchase securities for the accounts of the IA Business

clients.
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24. Additionally, based on the Trustee’s investigation to date, there is no evidence
that BLMIS ever purchased or sold any of the options that Madoff claimed on customer
statements to have purchased and sold.

25. For all periods relevant hereto, the IA Business was operated as a Ponzi scheme
and Madoff and his co-conspirators concealed the ongoing fraud in an effort to hinder, delay or
defraud other current and prospective customers of BLMIS. The money received from investors
was not set aside to buy securities as purported, but instead was primarily used to make the
distributions to — or payments on behalf of — other investors. The money sent to BLMIS for
investment, in short, was simply used to keep the scheme going and to enrich Madoff, his
associates and others, including Defendant, until such time as the requests for redemptions in
December 2008 overwhelmed the flow of new investments and caused the inevitable collapse of
the Ponzi scheme.

26. The payments to investors constituted an intentional misrepresentation of fact
regarding the underlying accounts and were an integral and essential part of the fraud. The
payments were necessary to validate the false account statements, and were made to avoid
detection of the fraud, to retain existing investors and to lure other investors into the Ponzi
scheme.

27. During the scheme, certain investors requested and received distributions of the
so-called “profits” listed for their accounts which were nothing more than fictitious profits.
Other investors, from time to time, redeemed or closed their accounts, or removed portions of
purportedly available funds, and were paid consistently with the statements they had been
receiving. Some of those investors later re-invested part or all of those withdrawn payments with

BLMIS.
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28. When payments were made to or on behalf of these investors, including
Defendant, the falsified monthly statements of accounts reported that the accounts of such
investors included substantial gains. In reality, BLMIS had not invested the investors’ principal
as reflected in customer statements. In an attempt to conceal the ongoing fraud and thereby
hinder, delay or defraud other current and prospective investors, BLMIS paid to or on behalf of
certain investors the inflated amounts reflected in the falsified financial statements, including
principal and/or fictitious profits.

29. BLMIS used the funds deposited from new investments to continue operations
and pay redemption proceeds to or on behalf of other investors and to make other transfers. Due
to the siphoning and diversion of new investments to fund redemptions requested by other
investors, BLMIS did not have the funds to pay investors on account of their new investments.
BLMIS was able to stay afloat only by using the principal invested by some clients to pay other
investors or their designees.

30. In an effort to hinder, delay or defraud authorities from detecting the fraud,
BLMIS did not register as an Investment Advisor until September 2006.

31. In or about January 2008, BLMIS filed with the SEC a Uniform Application for
Investment Adviser Registration. The application represented, inter alia, that BLMIS had 23
customer accounts and assets under management of approximately $17.1 billion. In fact, in
January 2008, BLMIS had approximately 4,900 active client accounts with a purported value of
approximately $65 billion under management.

32. Not only did Madoff seek to evade regulators, Madoff also had false audit reports

“prepared” by Friehling & Horowitz, a three-person accounting firm in Rockland County, New
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York. Of the two accountants at the firm, one was semi-retired and living in Florida for many
years prior to the Filing Date.

33, At all times relevant hereto, the liabilities of BLMIS were billions of dollars
greater than the assets of BLMIS. At all relevant times, BLMIS was insolvent in that (i) its
assets were worth less than the value of its liabilities; (ii) it could not meet its obligations as they
came due; and (ii1) at the time of the transfers, BLMIS was left with insufficient capital.

THE TRANSFERS

34, At all times relevant hereto, Defendant was a client of the IA Business.
According to BLMIS’ records, Defendant maintained an account (No. IEM286) with BLMIS set
forth on Exhibit A. Upon information and belief, for the Account, Defendant executed a
Customer Agreement, an Option Agreement, and/or a Trading Authorization Limited to
Purchases and Sales of Securities and Options (collectively, the “Account Agreements”), and
delivered such documents to BLMIS at BLMIS’ headquarters at 885 Third Avenue, New York,
New York.

35.  The Account Agreements were to be performed in New York, New York through
securities trading activities that would take place in New York, New York. The Account was
held in New York, New York, and Defendant sent funds to BLMIS and/or to BLMIS’ account at
JPMorgan Chase & Co., Account #xxxxxxxxxxx1703 (the “BLMIS Bank Account”) in New
York, New York for application to the Account and the purported conducting of trading
activities. Between the date the Account was opened and the Filing Date, Defendant made
deposits to BLMIS through checks and/or wire transfers into the BLMIS Bank Account and/or
received inter-account transfers from other BLMIS accounts.

36.  During the six years prior to the Filing Date, BLMIS made transfers (collectively,

the “Transfers”) to Defendant totaling at least $5,300,000 in fictitious profits from the Ponzi
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scheme. The Transfers received by Defendant constitute non-existent profits supposedly earned
in the Account, but, in reality, they were other people’s money. The Transfers were made to or
for the benefit of Defendant and are set forth in Columns 10 and 11 on Exhibit B annexed hereto.

37. The Transfers that are avoidable and recoverable under sections 548(a), 550(a)(1)
and 551 of the Bankruptcy Code and applicable provisions of SIPA, particularly SIPA section
78fff-2(c)(3) total at least $1,200,000 and are referred to hereafter as the “Two Year Transfers.”
See Exhibit B, Column 10. The Transfers that are avoidable and recoverable under sections
544(b), 550(a)(1) and 551 of the Bankruptcy Code, applicable provisions of SIPA, particularly
SIPA section 78fff-2(c)(3), and applicable provisions of N.Y. CPLR 203(g) (McKinney 2001)
and DCL sections 273 — 279 (McKinney 2001) total at least $5,300,000 and are referred to
hereafter as the “Six Year Transfers.” See Exhibit B, Column 11.

38. The Trustee’s investigation is ongoing and the Trustee reserves the right to (i)
supplement the information regarding the Transfers and any additional transfers and (ii) seek
recovery of such additional transfers.

39. To the extent that any of the avoidance and/or recovery counts may be
inconsistent with each other, they are to be treated as being pled in the alternative.

CUSTOMER CLAIMS

40. On or about June 25, 2009, Defendant filed a customer claim with the Trustee
which the Trustee has designated as Claim # 011100 (the “Customer Claim™).

41. On or about November 19, 2009, the Trustee issued a Notice of Trustee’s
Determination of Claim to Defendant (the “Determination”) with respect to the Customer Claim.
On or about December 8, 2009, the Trustee issued a Revised Notice of Trustee’s Determination
of Claim to Defendant (the “Revised Determination”) with respect to the Customer Claim. A

copy of the Revised Determination is attached hereto as Exhibit C.
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42. The Defendant did not file an objection to the Determination with the Court.

43. On December 23, 2008, this Court entered an Order on Application for Entry of
an Order Approving Form and Manner of Publication and Mailing of Notices, Specifying
Procedures for Filing, Determination and Adjudication of Claims, and Providing Other Relief
(“Claims Procedures Order”; Docket No. 12). The Claims Procedures Order includes a process
for determination and allowance of claims under which the Trustee has been operating. The
Trustee intends to resolve all customer claims and any related objection to the Trustee’s
determination of such claims through a separate hearing as contemplated by the Claims
Procedures Order.

COUNT ONE
FRAUDULENT TRANSFER — 11 U.S.C. §§ 548(a)(1)(A), 550(a) AND 551

44. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

45. Each of the Two Year Transfers was made on or within two years before the
Filing Date.

46. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in
property within the meaning of section 101(54) of the Bankruptcy Code and pursuant to section
78fff-2(c)(3) of SIPA.

47. Each of the Two Year Transfers was made by BLMIS with the actual intent to
hinder, delay or defraud some or all of BLMIS’ then existing and/or future creditors.

48. Each of the Two Year Transfers constitutes a fraudulent transfer avoidable by the
Trustee pursuant to section 548(a)(1)(A) of the Bankruptcy Code and recoverable from

Defendant pursuant to section 550(a) of the Bankruptcy Code and section 78fff-2(c)(3) of SIPA.
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49. As a result of the foregoing, pursuant to sections 548(a)(1)(A), 550(a), and 551 of
the Bankruptcy Code and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment
against Defendant: (a) avoiding and preserving the Two Year Transfers, (b) directing that the
Two Year Transfers be set aside, and (c) recovering the Two Year Transfers, or the value
thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT TWO
FRAUDULENT TRANSFER — 11 U.S.C. §§ 548(a)(1)(B), 550(a) AND 551

50. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

51. Each of the Two Year Transfers was made on or within two years before the
Filing Date.

52. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in
property within the meaning of section 101(54) of the Bankruptcy Code and pursuant to section
78fff-2(c)(3) of SIPA.

53. BLMIS received less than reasonably equivalent value in exchange for each of the
Two Year Transfers.

54, At the time of each of the Two Year Transfers, BLMIS was insolvent, or became
insolvent as a result of the Two Year Transfers.

55. At the time of each of the Two Year Transfers, BLMIS was engaged in a business
or a transaction, or was about to engage in a business or transaction, for which any property
remaining with BLMIS was an unreasonably small capital.

56. At the time BLMIS made each of the Two Year Transfers, BLMIS had incurred,
was intending to incur, or believed that it would incur debts beyond its ability to pay them as the

debts matured.
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57. Each of the Two Year Transfers constitutes a fraudulent transfer avoidable by the
Trustee pursuant to section 548(a)(1)(B) of the Bankruptcy Code and recoverable from the
Defendant pursuant to section 550(a) of the Bankruptcy Code and section 78fff-2(c)(3) of SIPA.

58. As a result of the foregoing, pursuant to sections 548(a)(1)(B), 550(a), and 551 of
the Bankruptcy Code and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment
against Defendant: (a) avoiding and preserving the Two Year Transfers, (b) directing that the
Two Year Transfers be set aside, and (c) recovering the Two Year Transfers, or the value
thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT THREE

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 276,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a) AND 551

59. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

60. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

61.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

62.  Each of the Six Year Transfers was made by BLMIS with the actual intent to
hinder, delay or defraud the creditors of BLMIS. BLMIS made each of the Six Year Transfers to
or for the benefit of Defendant in furtherance of a fraudulent investment scheme.

63.  As a result of the foregoing, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the

Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
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Transfers, (b) directing that the Six Year Transfers be set aside; and (c) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.
COUNT FOUR

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 273
AND 278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a) AND 551

64. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

65. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

66.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined

under DCL section 270.
67.  BLMIS did not receive fair consideration for any of the Six Year Transfers.
68. BLMIS was insolvent, or became insolvent as a result of the Six Year Transfers.

69.  As a result of the foregoing, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT FIVE

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 274,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b). 550(a), AND 551

70. To the extent applicable, the Trustee incorporates by reference the allegations

contained in the previous paragraphs of the Complaint as if fully rewritten herein.
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71. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

72. Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

73. BLMIS did not receive fair consideration for any of the Six Year Transfers.

74. At the time BLMIS made each of the Six Year Transfers, BLMIS was engaged or
was about to engage in a business or transaction for which the property remaining in its hands
after each of the Six Year Transfers was an unreasonably small capital.

75. As a result of the foregoing, pursuant to DCL sections 274, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c¢) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT SIX

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 275,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a), AND 551

76. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

77. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and

are not allowable only under section 502(e) of the Bankruptcy Code.
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78. Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

79. BLMIS did not receive fair consideration for any of the Six Year Transfers.

80. At the time BLMIS made each of the Six Year Transfers, BLMIS had incurred,
was intending to incur, or believed that it would incur debts beyond its ability to pay them as the
debts matured.

81. As a result of the foregoing, pursuant to DCL sections 275, 278 and/or 279 and
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c¢) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

WHEREFORE, the Trustee respectfully requests that this Court enter judgment in favor
of the Trustee and against Defendant as follows:

1. On the First Claim for Relief, pursuant to sections 548(a)(1)(A), 550(a) and 551
of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the Two
Year Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering the
Two Year Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS;

il. On the Second Claim for Relief, pursuant to sections 548(a)(1)(B), 550(a) and
551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the
Two Year Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering
the Two Year Transfers, or the value thereof, from Defendant for the benefit of the estate of

BLMIS;
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1ii. On the Third Claim for Relief, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

1v. On the Fourth Claim for Relief, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

V. On the Fifth Claim for Relief, pursuant to DCL sections 274, 278 and/or 279,
sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing the Six Year Transfers be set
aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

Vi. On the Sixth Claim for Relief, pursuant to DCL sections 275, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

vii.  On all Claims for Relief, pursuant to federal common law and N.Y. CPLR 5001
and 5004 awarding the Trustee prejudgment interest from the date on which the Transfers were

received;
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viii.  On all Claims for Relief, establishment of a constructive trust over the proceeds of
the transfers in favor of the Trustee for the benefit of BLMIS’ estate;

1X. On all Claims for Relief, assignment of Defendant’s income tax refunds from the
United States, state and local governments paid on fictitious profits during the course of the
scheme;

X. On all Claims for Relief, awarding the Trustee all applicable interest, costs, and
disbursements of this action; and

X1. On all Claims for Relief, granting Plaintiff such other, further, and different relief

as the Court deems just, proper, and equitable.

Date: November 12, 2010
New York, New York

Of Counsel:

BAKER & HOSTETLER LLP
1000 Louisiana, Suite 2000
Houston, Texas 77002-5018
Telephone: (713)751-1600
Facsimile: (713)751-1717

Dean D. Hunt

Email: dhunt@bakerlaw.com
Tonya A. Jacobs

Email: tjacobs@bakerlaw.com
Pamela G. Johnson

Email: pjohnson@bakerlaw.com
Robyn R. Goldstein

Email: rgoldstein@bakerlaw.com

By: /s/ Marc E. Hirschfield

/s/ Richard J. Bernard

/s/ Geraldine E. Ponto

/s/ Marc Skapof
BAKER & HOSTETLER LLP
45 Rockefeller Plaza
New York, New York 10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201
David J. Sheehan
Email: dsheehan@bakerlaw.com
Marc E. Hirschfield
Email: mhirschfield@bakerlaw.com
Richard J. Bernard
Email: rbernard@bakerlaw.com
Geraldine E. Ponto
Email: gponto@bakerlaw.com
Marc Skapof
Email: mskapof@bakerlaw.com

Attorneys for Irving H. Picard, Trustee for the
Substantively Consolidated SIPA Liquidation
of Bernard L. Madoff Investment Securities
LLC and Bernard L. Madoff
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BERNARD L. MADOFF INVESTMENT SECURITIES LLC
In Liquidation

DECEMBER 11, 2008

REVISED NOTICE OF TRUSTEE'S DETERMINATION OF CLAIM

December 8, 2009

Stanley J. Bernstein
c/o Biltrite Corporation
REDACTED

Waltham, MA 02454-9045
Dear Mr. Bermnstein:
PLEASE READ THIS NOTICE CAREFULLY.

The liquidation of the business of BERNARD L. MADOFF INVESTMENT SECURITIES LLC
(“BLMIS™) is being conducted by Irving H. Picard, Trustee under the Securities Investor Protection
Act, 15 U.S.C. § 78aaa et seq. (“SIPA”), pursuant to an order entered on December 15, 2008 by the
United States District Court for the Southern District of New York.

The Trustee previously issued a Notice of Trustee’s Determination of Claim, dated November
19, 2009 (the “Initial Notice), on BLMIS Account No. 1IEM286 designated as Claim Number
011100. Upon further review of this account, the Trustee determined that the initial deposit of
$1,000,000.00 to this account was not accurately reflected in the Initial Notice. As a result, the
determination with respect to your claim has been revised as set forth herein. This letter supersedes
the Initial Notice and shall serve as the Trustee’s revised determination with respect to the claim.

1 Section 78{I{(7)(B) of SIPA states that the filing date is “the date on which an application for a protective decree is
filed under 78ece(a)(3),” except where the debtor is the subject of a proceeding pending before a United States court
“in which a receiver, trustee, or liquidator for such debtor has been appointed and such proceeding was commenced
before the date on which such application was filed, the term ‘filing date’ means the date on which such proceeding
was commenced.” Section 78///(7)(B). Thus, even though the Application for a protective decree was filed on
December 15, 2008, the Filing Date in this action is on December 11, 2008.
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The Trustee has made the following revised determination regarding your claim on BLMIS
Account No. 1EM286 designated as Claim Number 011100:

Your claim for securities is DENIED. No securities were ever purchased for your account.

Further, based on the Trustee’s analysis, the amount of money you withdrew from your account
at BLMIS (total of $8,300,000.00), as more fully set forth in Table 1 annexed hereto and made a part
hereof, is greater than the amount that was deposited with BLMIS for the purchase of securities (total
of $3,000,000.00). As noted, no securities were ever purchased by BLMIS for your account. Any
and all profits reported to you by BLMIS on account statements were fictitious.

Since there were no profits to use either to purchase securities or to pay you any money
beyond the amount that was deposited into your BLMIS account, the amount of money you received
in excess of the deposits in your account ($5,300,000.00) was taken from other customers and given
to you. Accordingly, because you have withdrawn more than was deposited into your account, you
do not have a positive “net equity” in your account and you are not entitled to an allowed claim in the
BLMIS liquidation proceeding. Therefore, your claim is DENIED in its entirety.

Should a final and unappealable court order determine that the Trustee is incorrect in
his interpretation of “net equity” and its corresponding application to the determination of
customer claims, the Trustee will be bound by that order and will apply it retroactively to all
previously determined customer claims in accordance with the Court’s order. Nothing in this
Revised Notice of Trustee’s Determination of Claim shall be construed as a waiver of any
rights or claims held by you in having your customer claim re-determined in accordance with
any such Court order.

Nothing in this Revised Notice of Trustee’s Determination of Claim shall be construed as
a waiver of any rights or claims held by the Trustee against you.

PLEASE TAKE NOTICE: If you disagree with this determination and desire a hearing before
Bankruptcy Judge Burton R. Lifland, you MUST file your written opposition, setting forth the
grounds for your disagreement, referencing Bankruptcy Case No. 08-1789 (BRL) and attaching
copies of any documents in support of your position, with the United States Bankruptcy Court and
the Trustee within THIRTY DAYS after December 8, 2009, the date on which the Trustee mailed
this notice.

PLEASE TAKE FURTHER NOTICE: If you do not properly and timely file a written opposition,
the Trustee's determination with respect to your claim will be deemed confirmed by the Court and
binding on you.

PLEASE TAKE FURTHER NOTICE: If you properly and timely file a written opposition, a
hearing date for this controversy will be obtained by the Trustee and you will be notified of that
hearing date. Your failure to appear personally or through counsel at such hearing will result in the
Trustee's determination with respect to your claim being confirmed by the Court and binding on you.

2
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PLEASE TAKE FURTHER NOTICE: Youmustmail your opposition, if any, in accordance with
the above procedure, to each of the following addresses:

Clerk of the United States Bankruptcy Court for
the Southern District of New York
One Bowling Green
New York, New York 10004

and

Irving H. Picard, Trustee
c/o Baker & Hostetler LLP
45 Rockefeller Plaza
New York, New York 10111

[
@

@ing H. Picard

Trustee for the Liquidation of the Business of
Bernard L. Madoff Investment Securities LL.C

Cc:  Daniel M. Glosband, Esq.
Goodwin Procter LLP

REDACTED
Boston, MA 02109
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TRANSACTION

DATE DESCRIPTION AMOUNT
12/20/1993 CHECK $1,000,000.00
4/21/1994 CHECK $l,000,000.00
8_/7/1995 CHECK $1,000,000.00

Total Deposits:

$3,000,000.00

TRANSACTION

DATE DESCRIPTION AMOUNT
9/1/2000 CHECK {$450,000.00)
1/17/2001 CHECK ($350,000.00)
6/29/2001 CHECK {$1,000,000.00)
9/9/2002 CHECK {$1,000,000.00)
5/21/2003 CHECK ($500,000.00)
7/24/2003; CHECK ($500,000.00)
12/5/2003; CHECK ($1,350,000.00)
8/6/2004 CHECK ($400,000.00)
12/28/2004J CHECK ($250,000.00)
6/3/2005 CHECK ($600,000.00)
6/15/2005 STOP PAYMENT $600,000.00
6/16/2005 CHECK WIRE {($600,000.00)
9/14/2005 CHECK ($350,000.00)
1/3/2006 CHECK {$350,000.00)
7/20/2007 CHECK WIRE ($1,200,000.00)
Total Withdrawals: ($8,300,000.00)
Total deposits]
less withdrawals: (5,300,000.00)
4
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BLMIS ACCOUNT NO. 1IEM286 - STANLEY J BERNSTEIN C/O BILTRITE CORPORATION

Column 1 Column 2 Column 3 Column 4 Column § Column 6 Column 7 Column 8 Column 9 Column 10 Column 11
Transaction Amount 90-Day 2-Year 6-Year
Transaction Reported in Cash Cash Transfers of Transfers of Balance of Preferential Fraudulent Fraudulent
Date Description Customer Statement Deposits Withdrawals Principal In Principal Out Principal Transfers Transfers Convevances

12/20/1993 CHECK 1,000,000 1,000,000 1,000,000

AF199 cHECK i G non 1.000.000 ——— 2.000.000

8/7/1995 CHECK 1,000,000 1,000,000

Sistol CHECK (a0 @st.000]

1/17/2001  CHECK (350,000) (350,000)

6209001 CHECK {1.000.660) 1,000,000

9/9/2002  CHECK (1,000,000) (1,000,000)

810008 CHECK {500,000 (500.000]

7/24/2003 (500,000) (500,000) (800,000)
131575008 {1450.060) 1,350,000) —(2.150.000)
8/6/2004 (400,000) (400,000) (2,550,000)
Il el {250,000 (250.000) 2.800.000)
6/3/2005 (600,000) (600,000) (3,400,000) - -
GiisB008 wil G 600,000 2.800.000)
6/16/2005 (600,000) (600,000) (3,400,000)
SdBH08 {1000 350.000) (3.750.000) {350.000)
1/3/2006 (350,000) (350,000) (4,100,000) (350,000)
ol el Vg 7 {isho b0 (1,200,000) (5.300,000) {1.200.0003 {1,200,000)

Total:  § 3,000,000 $  (8,300,0000 § - $ - $ (53000000 S - $  (1,200,000) $  (5,300,000)

(500,000)

—{1.350.000)
(400,000)

(600,000)

Page 1 of 1 - 1IEM286
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Baker & Hostetler LLP
45 Rockefeller Plaza

New York, NY 10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201
David J. Sheehan

Marc E. Hirschfield
Richard J. Bernard
Geraldine E. Ponto

Marc Skapof

Attorneys for Irving H. Picard, Trustee for the
Substantively Consolidated SIPA Liquidation of
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Bernard L. Madoff Investment Securities LLC and Bernard L. Madoff

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES INVESTOR PROTECTION
CORPORATION,

Plaintiff-Applicant,
V.

BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.

In re:
BERNARD L. MADOFF,

Debtor.

IRVING H. PICARD, Trustee for the Liquidation
of Bernard L. Madoff Investment Securities LLC,

Plaintiff,
V.

FRANK A. PETITO, d/b/a THE PETITO
INVESTMENT GROUP, FRANK A. PETITO,
individually, and MIGS WOODSIDE,

Defendants.

Adv. Pro. No. 08-01789 (BRL)
SIPA LIQUIDATION

(Substantively Consolidated)

Adv. Pro. No. 10- (BRL)



Case 1:11-cv-08741-JSR Document 13-1 Filed 04/03/12 Page 56 of 167

COMPLAINT

Irving H. Picard (the “Trustee”), as trustee for the liquidation of the business of
Bernard L. Madoff Investment Securities LLC (“BLMIS”) under the Securities Investor
Protection Act, 15 U.S.C. §§ 78aaa, ef seq. (“SIPA™),' and the substantively consolidated estate
of Bernard L. Madoftf individually (“Madoff”), by and through his undersigned counsel, for his
complaint (the “Complaint”), states as follows:

NATURE OF PROCEEDING

1. This adversary proceeding arises from the massive Ponzi scheme perpetrated by
Madoff. Over the course of the scheme, there were more than 8,000 client accounts at BLMIS.
In early December 2008, BLMIS generated client account statements for its approximately 4,900
open client accounts. When added together, these statements purport that clients of BLMIS had
approximately $65 billion invested with BLMIS. In reality, BLMIS had assets on hand worth a
small fraction of that amount. On March 12, 2009, Madoff admitted to the fraudulent scheme
and pled guilty to 11 felony counts, and was sentenced on June 29, 2009 to 150 years in prison.
The within defendant FRANK A. PETITO, d/b/a THE PETITO INVESTMENT GROUP
(“Defendant”), received avoidable transfers from BLMIS.

2. Defendant was a beneficiary of this Ponzi scheme. Since December 11, 2002,
Defendant received the amount of $8,487,750 from BLMIS. The Trustee’s investigation has
revealed that $6,338,601 of this amount represented fictitious profits from the Ponzi scheme.
Accordingly, Defendant has received $6,338,601 of other people’s money. Upon information
and belief, the within defendants FRANK A. PETITO and MIGS WOODSIDE (“Subsequent

Transferee Defendants”) received subsequent transfers of the avoidable transfers referenced

! For convenience, future reference to SIPA will not include “15 U.S.C.”

-
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above as the Subsequent Transferee Defendants were investors in an informal investment group
with Defendant. To the extent the funds transferred from BLMIS were for the benefit of the
Subsequent Transferee Defendants, Subsequent Transferee Defendants are the initial transferees
of such transfers and are included in the definition of Defendant for purposes of the allegations
herein. This action is brought to recover the fictitious profit amount so that this customer
property can be equitably distributed among all of the victims of BLMIS.

3. This adversary proceeding is brought pursuant to sections 78fff(b), 78fff-1(a) and
78fft-2(c)(3) of SIPA, sections 105(a), 544, 548(a), 550(a) and 551 of title 11 of the United
States Code (the “Bankruptcy Code”), the New York Fraudulent Conveyance Act (New York
Debtor and Creditor Law § 270 et seq. (McKinney 2001) (“DCL”)) and other applicable law, for
avoidance of fraudulent conveyances in connection with certain transfers of property by BLMIS
to or for the benefit of Defendant. The Trustee seeks to set aside such transfers and preserve and
recover the property for the benefit of BLMIS’ defrauded customers.

JURISDICTION AND VENUE

4. This is an adversary proceeding commenced before the same Court before whom
the main underlying SIPA proceeding, No. 08-01789 (BRL) (the “SIPA Proceeding”), is
pending. The SIPA Proceeding was originally brought in the United States District Court for the
Southern District of New York as Securities Exchange Commission v. Bernard L. Madoff
Investment Securities LLC et al., No. 08 CV 10791 (the “District Court Proceeding”) and has
been referred to this Court. This Court has jurisdiction over this adversary proceeding under 28
U.S.C. § 1334(b) and 15 U.S.C. §§ 78eee(b)(2)(A) and (b)(4).

5. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (H) and (O).

6. Venue in this district is proper under 28 U.S.C. § 1409.
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DEFENDANTS

7. Upon information and belief, Defendant FRANK A. PETITO, d/b/a THE
PETITO INVESTMENT GROUP, maintains an address at c/o New York Hospital, 525 East 68"
Street, NEW YORK, NY 10021, with a BLMIS accout in the name “THE PETITO
INVESTMENT GROUP.” Upon information and belief, THE PETITO INVESTMENT
GROUP is an unincorporated business association.

8. Upon information and belief, Subsequent Transferee Defendant FRANK A.
PETITO, maintains an address in New York, NY.

9. Upon information and belief, Subsequent Transferee Defendant MIGS
WOODSIDE is an individual.

BACKGROUND, THE TRUSTEE AND STANDING

10. On December 11, 2008 (the “Filing Date”),” Madoff was arrested by federal
agents for violation of the criminal securities laws, including, inter alia, securities fraud,
investment adviser fraud, and mail and wire fraud. Contemporaneously, the Securities and
Exchange Commission (“SEC”) filed a complaint in the District Court which commenced the
District Court Proceeding against Madoff and BLMIS. The District Court Proceeding remains
pending in the District Court. The SEC complaint alleged that Madoff and BLMIS engaged in

fraud through the investment advisor activities of BLMIS.

2 Section 781/1(7)(B) of SIPA states that the filing date is “the date on which an application for a protective decree is
filed under 78eee(a)(3),” except where the debtor is the subject of a proceeding pending before a United States court
“in which a receiver, trustee, or liquidator for such debtor has been appointed and such proceeding was commenced
before the date on which such application was filed, the term ‘filing date’ means the date on which such proceeding
was commenced.” 15 U.S.C. § 781ll(7)(B). Thus, even though the application for a protective decree was filed on
December 15, 2008, the Filing Date in this action is December 11, 2008.
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11. On December 12, 2008, The Honorable Louis L. Stanton of the District Court
entered an order appointing Lee S. Richards, Esq. (the “Receiver”) as receiver for the assets of
BLMIS.

12. On December 15, 2008, pursuant to section 78eee(a)(4)(A) of SIPA, the SEC
consented to a combination of its own action with an application of the Securities Investor
Protection Corporation (“SIPC”). Thereafter, pursuant to section 78eee(a)(4)(B) of SIPA, SIPC
filed an application in the District Court alleging, inter alia, that BLMIS was not able to meet its
obligations to securities customers as they came due and, accordingly, its customers needed the
protections afforded by SIPA.

13. Also on December 15, 2008, Judge Stanton granted the SIPC application and
entered an order pursuant to SIPA (the “Protective Decree”), which, in pertinent part:

a. appointed the Trustee for the liquidation of the business of BLMIS
pursuant to section 78eee(b)(3) of SIPA;

b. appointed Baker & Hostetler LLP as counsel to the Trustee pursuant to
section 78eee(b)(3) of SIPA; and

c. removed the case to this Court pursuant to section 78eee(b)(4) of SIPA.
By this Protective Decree, the Receiver was removed as Receiver for BLMIS.

14. By orders dated December 23, 2008 and February 4, 2009, respectively, the
Bankruptcy Court approved the Trustee’s bond and found that the Trustee was a disinterested
person. Accordingly, the Trustee is duly qualified to serve and act on behalf of the estate of
BLMIS.

15. At a Plea Hearing on March 12, 2009 in the case captioned United States v.

Madoff, Case No. 09-CR-213(DC), Madoff pled guilty to an eleven-count criminal information
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filed against him by the United States Attorneys’ Office for the Southern District of New York.
At the Plea Hearing, Madoff admitted that he “operated a Ponzi scheme through the investment
advisory side of [BLMIS].” Plea Allocution of Bernard L. Madoff at 23, United States v.
Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50). Additionally,
Madoff asserted “[a]s I engaged in my fraud, I knew what I was doing [was] wrong, indeed
criminal.” Id. Madoff was sentenced on June 29, 2009 to 150 years in prison.

16. On August 11, 2009, a former BLMIS employee, Frank DiPascali, pled guilty to
participating in and conspiring to perpetuate the Ponzi scheme. At a Plea Hearing on August 11,
2009 in the case entitled United States v. DiPascali, Case No. 09-CR-764 (RJS), DiPascali pled
guilty to a ten-count criminal information. Among other things, DiPascali admitted that the
fictitious scheme had begun at BLMIS since at least the 1980s. Plea Allocution of Frank
DiPascali at 46, United States v. DiPascali, No. 09-CR-764 (RJS) (S.D.N.Y. Aug. 11, 2009)
(Docket No. 11).

17. As the Trustee appointed under SIPA, the Trustee is charged with recovering and
paying out customer property to BLMIS’ customers, assessing claims, and liquidating any other
assets of the firm for the benefit of the estate and its creditors. The Trustee is in the process of
marshalling BLMIS’ assets, and the liquidation of BLMIS’ assets is well underway. However,
such assets will not be sufficient to reimburse the customers of BLMIS for the billions of dollars
that they invested with BLMIS over the years. Consequently, the Trustee must use his authority
under SIPA and the Bankruptcy Code to pursue recovery from customers who received
preferences and/or payouts of fictitious profits to the detriment of other defrauded customers

whose money was consumed by the Ponzi scheme. Absent this or other recovery actions, the
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Trustee will be unable to satisfy the claims described in subparagraphs (A) through (D) of SIPA
section 78fft-2(c)(1).

18. Pursuant to section 78fff-1(a), the Trustee has the general powers of a bankruptcy
trustee in a case under the Bankruptcy Code in addition to the powers granted by SIPA pursuant
to SIPA section 78fff(b). Chapters 1, 3, 5 and subchapters I and II of chapter 7 of the
Bankruptcy Code apply to this proceeding to the extent consistent with SIPA.

19. Pursuant to sections 78ftf(b) and 78///(7)(B) of SIPA, the Filing Date is deemed to
be the date of the filing of the petition within the meaning of section 548 of the Bankruptcy Code
and the date of the commencement of the case within the meaning of section 544 of the
Bankruptcy Code.

20. The Trustee has standing to bring these claims pursuant to section 78fff-1(a) of

SIPA and the Bankruptcy Code, including sections 323(b) and 704(a)(1), because, among other

reasons:
a. the Defendant received “Customer Property” as defined in 15 U.S.C.
§78I11l(4);
b. BLMIS incurred losses as a result of the claims set forth herein;
c. BLMIS’ customers were injured as a result of the conduct detailed herein;
d. SIPC has not reimbursed, and statutorily cannot fully reimburse, all

customers for all of their losses;

e. the Trustee will not be able to fully satisfy all claims;
f. the Trustee, as bailee of customer property, can sue on behalf of the
customer bailors;
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g. the Trustee is the assignee of claims paid, and to be paid, to customers of
BLMIS who have filed claims in the liquidation proceeding (such claim-filing customers,
collectively, “Accountholders”). As of the date hereof, the Trustee has received multiple express
unconditional assignments of the applicable Accountholders’ causes of action, which actions
could have been asserted against Defendant and Subsequent Transferee Defendants. As
assignee, the Trustee stands in the shoes of persons who have suffered injury in fact and a
distinct and palpable loss for which the Trustee is entitled to reimbursement in the form of
monetary damages. The Trustee brings this action on behalf of, among others, those defrauded
customers of BLMIS who invested more money in BLMIS than they withdrew; and

h. SIPC is the subrogee of claims paid, and to be paid, to customers of
BLMIS who have filed claims in the liquidation proceeding. SIPC has expressly conferred upon
the Trustee enforcement of its rights of subrogation with respect to payments it has made and is
making to customers of BLMIS from SIPC funds.

THE FRAUDULENT PONZI SCHEME

21.  Founded in 1959, BLMIS began operations as a sole proprietorship of Madoff and
later, effective January 2001, formed as a New York limited liability company wholly owned by
Madoff. Since in or about 1986, BLMIS operated from its principal place of business at 885
Third Avenue, New York, New York. Madoff, as founder, proprietor, chairman, and chief
executive officer, ran BLMIS together with several family members and a number of additional
employees. BLMIS was registered with the SEC as a securities broker-dealer under section
15(b) of the Securities Exchange Act of 1934, 15 U.S.C. § 780(b). By that registration, BLMIS
is a member of SIPC. BLMIS had three business units: investment advisory (the “IA Business”),

market making and proprietary trading.
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22. For certain accounts in the IA Business, BLMIS purported to participate in a
capital appreciation/depreciation strategy, depending on whether the customer sought to generate
gains or losses. For example, the strategy was executed by either purporting to purchase small
groups of securities near lows and then purporting to sell those same securities at highs, or by
purporting to short-sell securities near highs and then purporting to repurchase those securities
near lows.

23. For other accounts, Madoff described the IA Business’ strategy as a “split-strike
conversion” strategy. Madoff promised these clients that their funds would be invested in a
basket of common stocks within the S&P 100 Index, which is a collection of the 100 largest U.S.
publicly traded companies. The basket of stocks would be intended to mimic the movement of
the S&P 100 Index. Madoff asserted that he would carefully time purchases and sales to
maximize value, but this meant that the clients’ funds would intermittently be out of the market,
at which times they would purportedly be invested in U.S. issued securities and money market
funds. The second part of the split-strike conversion strategy was the hedge of such purchases
with option contracts. Madoff purported to purchase and sell S&P 100 Index option contracts
that closely corresponded with the stocks in the basket, thereby controlling the downside risk of
price changes in the basket of stocks.

24. Although clients of the IA Business received monthly or quarterly statements
purportedly showing the securities that were held in — or had been traded through — their
accounts, as well as the growth of and profit from those accounts over time, the trades reported
on these statements were a complete fabrication. The security purchases and sales depicted in
the account statements virtually never occurred and the profits reported were entirely fictitious.

At his Plea Hearing, Madoff admitted that he never in fact purchased any of the securities he
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claimed to have purchased for customer accounts. See Plea Allocution of Bernard L. Madoff at
3, United States v. Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50).
Indeed, based on the Trustee’s investigation to date and with the exception of isolated individual
trades for certain parties other than Defendant, there is no record of BLMIS having cleared any
purchase or sale of securities on behalf of the IA Business at the Depository Trust & Clearing
Corporation, the clearing house for such transactions.

25. Prior to his arrest, Madoff assured clients and regulators that he conducted all
trades on the over-the-counter market after hours. To bolster that lie, Madoff periodically wired
tens of millions of dollars to BLMIS’ affiliate, Madoff Securities International Ltd. (“MSIL”), a
London based entity substantially owned by Madoff and his family. There are no records that
MSIL ever used the wired funds to purchase securities for the accounts of the IA Business
clients.

26. Additionally, based on the Trustee’s investigation to date, there is no evidence
that BLMIS ever purchased or sold any of the options that Madoff claimed on customer
statements to have purchased and sold.

27. For all periods relevant hereto, the IA Business was operated as a Ponzi scheme
and Madoff and his co-conspirators concealed the ongoing fraud in an effort to hinder, delay or
defraud other current and prospective customers of BLMIS. The money received from investors
was not set aside to buy securities as purported, but instead was primarily used to make the
distributions to — or payments on behalf of — other investors. The money sent to BLMIS for
investment, in short, was simply used to keep the scheme going and to enrich Madoff, his

associates and others, including Defendant, until such time as the requests for redemptions in

-10-
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December 2008 overwhelmed the flow of new investments and caused the inevitable collapse of
the Ponzi scheme.

28. The payments to investors constituted an intentional misrepresentation of fact
regarding the underlying accounts and were an integral and essential part of the fraud. The
payments were necessary to validate the false account statements, and were made to avoid
detection of the fraud, to retain existing investors and to lure other investors into the Ponzi
scheme.

29. During the scheme, certain investors requested and received distributions of the
so-called “profits” listed for their accounts which were nothing more than fictitious profits.
Other investors, from time to time, redeemed or closed their accounts, or removed portions of
purportedly available funds, and were paid consistently with the statements they had been
receiving. Some of those investors later re-invested part or all of those withdrawn payments with
BLMIS.

30. When payments were made to or on behalf of these investors, including
Defendant, the falsified monthly statements of accounts reported that the accounts of such
investors included substantial gains. In reality, BLMIS had not invested the investors’ principal
as reflected in customer statements. In an attempt to conceal the ongoing fraud and thereby
hinder, delay or defraud other current and prospective investors, BLMIS paid to or on behalf of
certain investors the inflated amounts reflected in the falsified financial statements, including
principal and/or fictitious profits.

31. BLMIS used the funds deposited from new investments to continue operations
and pay redemption proceeds to or on behalf of other investors and to make other transfers. Due

to the siphoning and diversion of new investments to fund redemptions requested by other

-11-



Case 1:11-cv-08741-JSR Document 13-1 Filed 04/03/12 Page 66 of 167

investors, BLMIS did not have the funds to pay investors on account of their new investments.
BLMIS was able to stay afloat only by using the principal invested by some clients to pay other
investors or their designees.

32. In an effort to hinder, delay or defraud authorities from detecting the fraud,
BLMIS did not register as an Investment Advisor until September 2006.

33. In or about January 2008, BLMIS filed with the SEC a Uniform Application for
Investment Adviser Registration. The application represented, inter alia, that BLMIS had 23
customer accounts and assets under management of approximately $17.1 billion. In fact, in
January 2008, BLMIS had approximately 4,900 active client accounts with a purported value of
approximately $65 billion under management.

34, Not only did Madoff seek to evade regulators, Madoff also had false audit reports
“prepared” by Friehling & Horowitz, a three-person accounting firm in Rockland County, New
York. Of the two accountants at the firm, one was semi-retired and living in Florida for many
years prior to the Filing Date.

35. At all times relevant hereto, the liabilities of BLMIS were billions of dollars
greater than the assets of BLMIS. At all relevant times, BLMIS was insolvent in that (i) its
assets were worth less than the value of its liabilities; (ii) it could not meet its obligations as they
came due; and (ii1) at the time of the transfers, BLMIS was left with insufficient capital.

THE TRANSFERS

36.  According to BLMIS’ records, an account (No. 1ZA003) was maintained with
BLMIS set forth on Exhibit A (the “Account”). Upon information and belief, for the Account, a
Customer Agreement, an Option Agreement, and/or a Trading Authorization Limited to

Purchases and Sales of Securities and Options (collectively, the "Account Agreements") were
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executed and delivered to BLMIS at BLMIS' headquarters at 885 Third Avenue, New York,
New York.

37. The Account Agreements were to be performed in New York, New York through
securities trading activities that would take place in New York, New York. The Account was
held in New York, New York, and funds were sent to BLMIS and/or to BLMIS’ account at
JPMorgan Chase & Co., Account #xxxxxxxxxxx1703 (the “BLMIS Bank Account”) in New
York, New York for application to the Account and the purported conducting of trading
activities. Between the date the Account was opened and the Filing Date, deposits were made
for application to the Account to BLMIS through checks and/or wire transfers into the BLMIS
Bank Account and/or received inter-account transfers from other BLMIS accounts.

38. During the six years prior to the Filing Date, BLMIS made transfers (collectively,
the “Transfers”) to Defendant totaling $6,338,601 in fictitious profits from the Ponzi scheme.
The Transfers received by Defendant constitute non-existent profits supposedly earned in the
Account, but, in reality, they were other people’s money. The Transfers were made to or for the
benefit of Defendant and are set forth in Columns 10 and 11 on Exhibit B annexed hereto.

39. The Transfers that are avoidable and recoverable under sections 544(b), 550(a)(1)
and 551 of the Bankruptcy Code, applicable provisions of SIPA, particularly SIPA section 78fft-
2(c)(3), and applicable provisions of N.Y. CPLR 203(g) (McKinney 2001) and DCL sections
273 — 279 (McKinney 2001) total $6,338,601 and are referred to hereafter as the “Six Year
Transfers.” See Exhibit B, Column 11. The Transfers that are avoidable and recoverable under
sections 548(a), 550(a)(1) and 551 of the Bankruptcy Code and applicable provisions of SIPA,
particularly SIPA section 78fff-2(c)(3) total $4,975,500 and are referred to hereafter as the “Two

Year Transfers.” See Exhibit B, Column 10.
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40. On information and belief, some or all of the Transfers were subsequently
transferred by Defendant to Subsequent Transferee Defendants (collectively, the “Subsequent
Transfers”).

41. The Subsequent Transfers, or the value thereof, are recoverable from Subsequent
Transferee Defendants pursuant to §550(a) of the Bankruptcy Code.

42. The Trustee’s investigation is ongoing and the Trustee reserves the right to
(1) supplement the information regarding the Transfers, Subsequent Transfers and any additional
transfers and (i1) seek recovery of such additional transfers.

43. To the extent that any of the avoidance and/or recovery counts may be
inconsistent with each other, they are to be treated as being pled in the alternative.

CUSTOMER CLAIMS

44, On or about July 1, 2009, a customer claim was filed with the Trustee which the
Trustee has designated as Claim # 013882 (the “Customer Claim”).

45. On or about October 19, 2009, the Trustee issued a Notice of Trustee’s
Determination of Claim (the “Determination”) with respect to the Customer Claim.

46.  On December 23, 2008, this Court entered an Order on Application for Entry of
an Order Approving Form and Manner of Publication and Mailing of Notices, Specifying
Procedures for Filing, Determination and Adjudication of Claims, and Providing Other Relief
(“Claims Procedures Order”; Docket No. 12). The Claims Procedures Order includes a process
for determination and allowance of claims under which the Trustee has been operating. The
Trustee intends to resolve the Customer Claim and any objections to the Trustee’s determination

of such claim as contemplated by the Claims Procedures Order.
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COUNT ONE
FRAUDULENT TRANSFER — 11 U.S.C. §§ 548(a)(1)(A), 550(a) AND 551

47. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

48. Each of the Two Year Transfers was made on or within two years before the
Filing Date.

49. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in
property within the meaning of section 101(54) of the Bankruptcy Code and pursuant to section
78fff-2(c)(3) of SIPA.

50. Each of the Two Year Transfers was made by BLMIS with the actual intent to
hinder, delay, or defraud some or all of BLMIS’ then existing and/or future creditors.

51. Each of the Two Year Transfers constitutes a fraudulent transfer avoidable by the
Trustee pursuant to section 548(a)(1)(A) of the Bankruptcy Code and recoverable from
Defendant pursuant to section 550(a) of the Bankruptcy Code and section 78fff-2(c)(3) of SIPA.

52. As a result of the foregoing, pursuant to sections 548(a)(1)(A), 550(a), and 551 of
the Bankruptcy Code and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment
against Defendant: (a) avoiding and preserving the Two Year Transfers, (b) directing that the
Two Year Transfers be set aside, and (c) recovering the Two Year Transfers, or the value
thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT TWO
FRAUDULENT TRANSFER — 11 U.S.C. §§ 548(a)(1)(B), 550(a) AND 551

53. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.
54. Each of the Two Year Transfers was made on or within two years before the

Filing Date.
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55. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in
property within the meaning of section 101(54) of the Bankruptcy Code and pursuant to section
78fff-2(c)(3) of SIPA.

56. BLMIS received less than reasonably equivalent value in exchange for each of the
Two Year Transfers.

57. At the time of each of the Two Year Transfers, BLMIS was insolvent, or became
insolvent as a result of the Two Year Transfers.

58. At the time of each of the Two Year Transfers, BLMIS was engaged in a business
or a transaction, or was about to engage in a business or transaction, for which any property
remaining with BLMIS was an unreasonably small capital.

59. At the time BLMIS made each of the Two Year Transfers, BLMIS had incurred,
was intending to incur, or believed that it would incur debts beyond its ability to pay them as the
debts matured.

60. Each of the Two Year Transfers constitutes a fraudulent transfer avoidable by the
Trustee pursuant to section 548(a)(1)(B) of the Bankruptcy Code and recoverable from the
Defendant pursuant to section 550(a) of the Bankruptcy Code and section 78fff-2(c)(3) of SIPA.

61. As a result of the foregoing, pursuant to sections 548(a)(1)(B), 550(a), and 551 of
the Bankruptcy Code and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment
against Defendant: (a) avoiding and preserving the Two Year Transfers, (b) directing that the
Two Year Transfers be set aside, and (c) recovering the Two Year Transfers, or the value

thereof, from Defendant for the benefit of the estate of BLMIS.
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COUNT THREE
FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 276,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a) AND 551

62. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

63. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

64.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

65.  Each of the Six Year Transfers was made by BLMIS with the actual intent to
hinder, delay, or defraud the creditors of BLMIS. BLMIS made each of the Six Year Transfers
to or for the benefit of Defendant in furtherance of a fraudulent investment scheme.

66.  As a result of the foregoing, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT FOUR

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 273,
278 AND/OR 279, AND 11 U.S.C. §8§ 544(b). 550(a) AND 551

67. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.
68. At all times relevant to the Six Year Transfers, there have been and are one or

more creditors who have held and still hold matured or unmatured unsecured claims against
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BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

69. Each of the Six Year Transfers constituted a conveyance by BLMIS as defined

under DCL section 270.
70. BLMIS did not receive fair consideration for any of the Six Year Transfers.
71. BLMIS was insolvent, or became insolvent as a result of the Six Year Transfers.

72. As a result of the foregoing, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c¢) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT FIVE

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 274,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a), AND 551

73. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

74. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

75.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

76.  BLMIS did not receive fair consideration for any of the Six Year Transfers.
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77. At the time BLMIS made each of the Six Year Transfers, BLMIS was engaged or
was about to engage in a business or transaction for which the property remaining in its hands
after each of the Six Year Transfers was an unreasonably small capital.

78. As a result of the foregoing, pursuant to DCL sections 274, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c¢) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT SIX

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 275,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a), AND 551

79. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

80. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

81.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

82.  BLMIIS did not receive fair consideration for any of the Six Year Transfers.

83. At the time BLMIS made each of the Six Year Transfers, BLMIS had incurred,
was intending to incur, or believed that it would incur debts beyond its ability to pay them as the
debts matured.

84.  As a result of the foregoing, pursuant to DCL sections 275, 278 and/or 279 and

sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
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Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c¢) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT SEVEN

RECOVERY OF SUBSEQUENT TRANSFER — NEW YORK DEBTOR AND
CREDITOR LAW §§ 278 AND/OR 279 AND 11 U.S.C. §§ 544, 548, 550(a) AND 551

85. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

86.  Each of the Transfers is avoidable under sections 544 and 548 of the Bankruptcy
Code, DCL sections 273, 274, 275 and/or 276 and section 78fff-2(c)(3) of SIPA.

87. On information and belief, the Subsequent Transfers were transferred by
Defendant to Subsequent Transferee Defendants.

88.  Each of the Subsequent Transfers was made directly or indirectly to Subsequent
Transferee Defendants.

89. Subsequent Transferee Defendants are immediate or mediate transferees of the
Subsequent Transfers from Defendant.

90. As a result of the foregoing and the avoidance of the within Transfers, pursuant to
DCL sections 278 and/or 279, sections 544(b), 548(a), 550(a) and 551 of the Bankruptcy Code,
and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment against Subsequent
Transferee Defendants: (a) avoiding and preserving the Subsequent Transfers, (b) directing that
the Subsequent Transfers be set aside, and (c) recovering the Subsequent Transfers, or the value

thereof, from Subsequent Transferee Defendants for the benefit of the estate of BLMIS.
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WHEREFORE, the Trustee respectfully requests that this Court enter judgment in favor
of the Trustee and against Defendant and Subsequent Transferee Defendants as follows:

1. On the First Claim for Relief, pursuant to sections 548(a)(1)(A), 550(a) and 551
of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the Two
Year Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering the
Two Year Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS;

il. On the Second Claim for Relief, pursuant to sections 548(a)(1)(B), 550(a) and
551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the
Two Year Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering
the Two Year Transfers, or the value thereof, from Defendant for the benefit of the estate of
BLMIS;

1ii. On the Third Claim for Relief, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

1v. On the Fourth Claim for Relief, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

V. On the Fifth Claim for Relief, pursuant to DCL sections 274, 278 and/or 279,

sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
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(a) avoiding and preserving the Six Year Transfers, (b) directing the Six Year Transfers be set
aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

Vi. On the Sixth Claim for Relief, pursuant to DCL sections 275, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

vii.  On the Seventh Claim for Relief as a result of the avoidance of the within
Transfers, pursuant to DCL section 278 and/or 279, sections 544(b), 548, 550(a) and 551 of the
Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the Subsequent
Transfers, (b) directing that the Subsequent Transfers be set aside, and (c)recovering the
Subsequent Transfers, or the value thereof, from Subsequent Transferee Defendants for the
benefit of the estate of BLMIS;

viii.  On all Claims for Relief, pursuant to federal common law and N.Y. CPLR 5001
and 5004 awarding the Trustee prejudgment interest from the date on which the Transfers were
received;

1X. On all Claims for Relief, establishment of a constructive trust over the proceeds of
the Transfers in favor of the Trustee for the benefit of BLMIS’ estate;

X. On all Claims for Relief, assignment of Defendant’s income tax refunds from the
United States, state and local governments paid on fictitious profits during the course of the

scheme;
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Xi. On all Claims for Relief, awarding the Trustee all applicable interest, costs, and
disbursements of this action; and
Xii. On all Claims for Relief, granting Plaintiff such other, further, and different relief

as the Court deems just, proper and equitable.

Date: November 12, 2010
New York, New York

Of Counsel: By: /s/Marc E. Hirschfield

/s/ Richard J. Bernard
BAKER & HOSTETLER LLP /s/ Geraldine E. Ponto
200 South Orange Ave, /s/ Marc Skapof
Orlando, FL 32801 BAKER & HOSTETLER LLP
Telephone: (407) 649-4000 45 Rockefeller Plaza
Facsimile: (407) 841-0168 New York, New York 10111
Matthew P. Julian Telephone: (212) 589-4200
mjulian@bakerlaw.com Facsimile: (212) 589-4201

David J. Sheehan

Email: dsheehan@bakerlaw.com
Marc E. Hirschfield

Email: mhirschfield@bakerlaw.com
Richard J. Bernard

Email: rbernard@bakerlaw.com
Geraldine E. Ponto

Email: gponto@bakerlaw.com

Marc Skapof

Email: mskapof@bakerlaw.com

Attorneys for Irving H. Picard, Trustee for the
Substantively Consolidated SIPA Liquidation
of Bernard L. Madoff Investment Securities
LLC and Bernard L. Madoff
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BLMIS ACCOUNT NO. 1ZA003 - THE PETITO INVESTMENT GROUP C/O DR FRANK A PETITO NEW YORK HOSPITAL

Column 1 Column 2 Column 3 Column 4 Column § Column 6 Column 7 Column 8 Column 9 Column 10 Column 11

Transaction Amount 90-Day 2-Year 6-Year
Transaction Reported in Cash Cash Transfers of Transfers of Balance of Preferential Fraudulent Fraudulent
Date Description Customer Statement Deposits Withdrawals Principal In Principal Out Principal Transfers Transfers Convevances

1,025,000 - -
1175000 -
1,775,000 - -

12/1/1992 1,025,000 1,025,000
1aiaiibes 150,000 150.000

12/9/1992 600,000 600,000

aiaiibes s %5 000

12/9/1992 250,000 250,000

1598 = okl 193653

12/31/1992 250,000 250,000

1981008 = i 400,000

12/31/1992 150,000

1981008 B

12/31/1992 250,000

151008 ot

1/28/1993 14,807

15011908 (i 8n

4/8/1993 (250,000) (250,000) -
Hiiioos {115 000 15,0003 .
9/17/1993 (125,000) (125,000) -
G008 St 50.000 I
10/7/1993 50,000 50,000 - -
iia1908 {5000 (30.000) I
12/31/1993 600,000 600,000 - -
ettt iti.oon 100,000 I
1/3/1994 150,000 150,000 - -
1,3f1994 HHHHHH\JMMM ‘M‘%\MHNHHHHHHHH 100 000 \H\\\\\\\HHH\\\\\\\HHH"\"\\HHH"‘\\‘m\"\\\\H\HHHHHHNHHH
1/3/1994 100,000

\H\\\\\\\HHH\\\\\\\HH\"\\"\\mﬂ"\\"\\"\H\\\\\H\HHHHHHNHHH

\\W/ﬂﬂl«ggj ‘uuHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\WW\W\W\W\WHHHHHHH\\\\\\\\\\\\\\\\\\\HHH\HHH\HHHHH\W Ao ""““uuuHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\%\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHH\HHHHWW jgg’;‘ 222 ‘““""""‘\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\%\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\H\HMWW H :
\\WW@W@@ SR : \\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHW\MW\\W\W\W\W\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\HHHHHHHH\HW i e L BT E R : G 1T T == :
\W;W/MwWMM;M%;WWMHHHHHHHHHHMWCHBCK , ""\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\W\W\W\W\WWHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\H\H\HHHHHHHW%ﬁﬂﬂ i """\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\WM\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\HHHHHHHHN\W : , 5050 553 T TTTTTTHTE : :
\\WMWM\WWWWHHHHHHHHHHHHHHHHH\MMWK “‘\u\\HHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\W\W\W\W\W\W\WHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\H\W\M\Wmﬂ o0 ""\\\\\\\\\\\\WHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHWM\HHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\HHHHHHHHHHHm 4 950 45“@%‘\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHWM\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHH\HHHHMHHMMW Hl
\\W\\W\WWM\W\MMWHHHHHHHHH\H\HHW%FK ""‘\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHHW\W\MWW\MW\WWHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\H\H\HHHHHM\W (l%%MWWWMHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\WMHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHHHH-HHHHH\HW ; 72&«ﬁﬁ%\WHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHWM\HHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHWH\\\\HHH\HHH\HHW i
\\WMWWMWM\W\WMM\\\\\\\HHHHHHHHHHHWWWMK uuHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\W\WW\W\W\W\WHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\WWMW\W\\H\H\H\H\w Wi 4a%ﬁHWW\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\WM\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\M\HHHHHHHHHHHHHHHHHHm 1iH
\HW\WWMWHW\WM\W\WMM\\HHHHHH\HWWE& ""‘\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHHW\W\WW\W\W\W\WWHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\HHHHHHH\WW‘“ (1(ﬁ%M%WWWHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\WMHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHHHH:HHHHHHWW 4 m MW\M\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\WM\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\%HHHHHHHHHHHH‘W ““‘\\\\\\\%\\\\\\\\
\HWWM\MWM\WWWWHlHHHHHH\\HHHHHHHH\WE‘CEQ """‘\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHWW\W\W\W\W\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HH\HH\HHHHH\HWWW"M" 0 B T TR 4 817 05‘%‘HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\WMHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\HHWHNH““”‘ 2
\WMWWm\W\W;W\\\\\\\\\\\\\\\\\\\\HHHHHH“””‘S%‘SQ ' ""\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHHW\W\W\W\W\W\W\WWHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\HHHHHH\HHHH“‘ : ' (160,000“Iﬁ‘HHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHWM\HHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHH\H””““: ] 4957 i HHHHHTTHTHIHL : :
\W\\WW\W”S ““““““HH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\W\W\W\W\W\WHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHH\HHHHHW“”‘” 2T 000 = HHTTHHHHHBHTH = jgig ggg """"\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\W_M\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\HHHW“““‘W : = :
\W\Wﬂggg ""“““““HHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\WW\W\W\W\WHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHHHH\H“““””““ ggggg i : ""“““““HHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\W\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHHHH\H“““””““ : ey T T 3
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Date
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1/2/1996
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Column 3

Transaction Amount

Reported in
Customer Statement

S0 i
(175,500)
tiiie ooy

25,000

700 o
(130,000)

A
(200,000)

ol
(190,000)
(715.178)
(200,000)
35 i
35,000
35 i
35,000
{350.000)

30,000
{10,000y

200,000

16,000

50,000

400 DDD

\\\uu\\\\HH\\\W\W\W\WU\W\W\W\WWHH\HHHWW
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5,000,000 5,000,000
S Lot AT
80,000 80,000
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PERTTRTTTU TN BsE600 11T V1111150050
25,000 25,000
"“HN\\\HHH\\\HHH\\\\HHH\\\HHH\\\HHN\\\HHH\\\HHH\\\\HHH\\\HHH\\\HHN\\\HHH\\\HHH\\\\HHH\\\HHH\\\Wéﬂ\W\wW\%\WHHH\\\\HHH\\\HHH\\\HHN\\\HHH\\\HHH\\\\HHH\\\HHH\\\HHN\\\HHH\\\HHH\\\\HHH\\\HHH\\\HHNHHHH\%HH\\W
““‘\\HHH\\\HHH\\\\HHH\\\HHH\\\HHN\\\HHH\\\HHH\\\\HHH\\\HHH\\\HHN\\\HHH\\\HHH\\\\HHH\\\HHH\\\HHN\\\H\W%\%@W%HHH\\\\HHH\\\HHH\\\HHN\\\HHH\\\HHH\\\\HHH\\\HHH\\\HHNHHHHHHWWW%1)0
I S e
“ 10,000 10.000
Attt
(125,000) -
i
(175,000) -
A
35,000
s

Column 4 Column §
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Cash
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500,000

25,000
700,000
200,000

20,000

35.000
35,000
35,000
35,000

30,000
200,000
10,000
50,000
400,000

(349,000)
(162,000)
(137,000)
(126,000)

10000 : i
5,000 -
45 000

SHEHINIIE
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\\dHHHHHHHHw\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHWM\\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHHH‘ Hi
(lﬁ#%JWWWWHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\WM\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\HHHHHHHHHHHH 11}
""“HHHHHHH\\\\\\\\\\\\\\\HHMHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHWM
(13'i""MmW\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHWM\H\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHHW 1
1 ““\\\\M1\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\HHHHHHHH\HHHWM
: """"‘\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHH\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHH\HWM
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4,983,553

———— 5,683,533
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Column 1 Column 2 Column 3 Column 4 Column § Column 6 Column 7 Column 8 Column 9 Column 10 Column 11

Transaction Amount 90-Day 2-Year 6-Year
Transaction Reported in Cash Cash Transfers of Transfers of Balance of Preferential Fraudulent Fraudulent
Date Description Customer Statement Deposits Withdrawals Principal In Principal Out Principal Transfers Transfers Convevances
8/15/2000 45,000 45,000 9,974,377 -

YisBho0 8 i 5000 .
10/2/2000 (294,000) - (294,000) -
el i 17772 .
12/22/2000 55,000 55,000 - -
el = B 500,000 .
12/26/2000 (5,724,000) -
izsnol 0 ) = = .
6/27/2001 (180,000) (180,000) -
GasEhG1 {263 500 7 500 .
12/11/2001 30,000 30,000 - -
1001 E 30.000 .
12/11/2001 30,000 30,000 - -
1001 = E 30.000 .
12/14/2001 800,000 800,000 - -
Ieleeli o R0 250,000 .
12/27/2001 100,000 100,000 - -
Ielesieli 0 BRH 250,000 . I
12/28/2001 (103,000) - (103,000) -
odigistiel Vs s 450,000 . I
3/26/2002 (365,000) - (365,000) - - -
BiaRI00s {685 b0 = 1,622,000) I I .
9/30/2002 (150,000) - (150,000)

12,27f2002 HHHHHH\JMMM ‘M‘%\MHNHHHHHHHH 100 000 - \H\\\\\\\HHH\\\\\\\HHH"\"\\HHH"‘\\‘m\"\\\\H\HHHHHHNHHH \H\\\\\\\HHH\\\\\\\HH\"\\"\\mﬂ"\\"\\"\H\\\\\H\HHHHHHNHHH
12/27/2002

W\Wwﬂfﬂgg ‘uuHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\WW\W\W\W\W\WHHHHHHH\\\\\\\\\\\\\\\\\\\HHH\HHH\HHHHH\W 200000 : HITHT T 4 ‘““""""‘\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\%\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\H\HMWW H :
HWMWWMWMM% o : ‘\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHW\W\W\W\W\W\W\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\HHHHHHHHH\W ; : ((50000) HHTHTITHTHNTT : (11549) 1T T == :
\WWMW\WWMWm\MW\HHHHHHHHHHMWCHBCK , ""\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\W\WWW\W\W\WHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHH\HWW@ fmﬂ : ST 3048 TR : H
\WWMW\WWMWW\W\W\HHHHHHHHHHHHH\MMWK “‘\u\\HHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHHW\W\\W\WW\W\W\WWHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHMMN a ll%1MWM\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHW_M\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\HHHHHHHHHHHH{W 230 p “M\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHWH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHMHHMMW Em““
\\WMWW\WMWW\W\W\HHHHHHHHH\H\HHW%FK ""‘\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\W\W\W\W\W\W\WHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHH\HHHHHHHWWWMWM‘M\w ""dHH\HHHH\HHHH\HHWM\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\WM\HHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHHHH\H il 59&«%111 ‘M\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\WM\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\WM\\\\\\HHHHHHHHHW HHI
\\W\%msﬁ\m(%)«W/M%%\%\%HH\HHHHHHHWW@? wwww\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHWW\W\W\W\W\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\\HHHHHH\WWW 0 uw\HHH\\\\\\\\\\HHHHHHHHHHHHWM\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\%\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HH\HHHHH\HHH\HH:\\HH\HHHHHHHHHW ﬂmuwm&muuumummuuuuumummuuuuumummuuuuummmuuuuumummuuuuumummuuuuuumumwuumummuuuuumummuuuuumummuuuumummuuuuumummuuuuumummuuuuumummuu\Mmummuuuuuuuuuummm wwww\\\\HHH\HH\WH\HH
\\@W/MmémmﬁiW%\%\%HHHH\\HHHHHHHH\WMW@K ‘““HHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHWW\W\W\W\W\W\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHNHWWMWM ""‘\\\\HHHHHHHHHHHHWM\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\WM\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HH\HHHHH\HHH\HH_\HHHHHH‘““ 60& ‘M%H%\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\WM\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\W_MHHHHHHHHHHHH‘W I
\WjW/MmﬁiWW\%\%HHHHHHHHHHHHHHmm CHECK 3/22/04 """‘\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\HHH\H\H\WWMW\WWW\W\W\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\HHHHHHHWWWW"Mll ‘0) "““WHHHHHHWM\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\WM\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HH\HHHHH\HHH\HHf”“ 606 1Wﬁ\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHWM\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHHHW\HH““”‘ 2
\W;WﬂWQMwWW\M\\\HHHHHH\HNW‘”CHECK ] ""\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHHW\W\W\WW\W\W\WWHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\HHHHHH\HHHH“‘ : ' (1GZZO00“If‘HHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHWM\HHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHH\H””““: ] (43 399)‘“‘\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\HHHHHHHHHHHWM : :
\W\Wﬁwmb“ = ‘“““‘\“HH\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\WWWMW\W\W\HHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHH\\\\\\\\\\\\\\\\\HHHH\HHHHHHHW‘“‘ 5,00? = H ST = ! A T T T T = :
311772005 ""“““““HHHH\\\\\\\\\\\\\\\\\HHHHHHHHHH\\\\\\W\WW\W\W\W\WHHHHHHH\\\\\\\\\\\\\\\\\\\HHHHHHHHHHH\H“““””““ ] HHHHITHEL T ; IS ;

3/31/2005 282,000) - - (428,101) - - -
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Column 1

Date

4/26/2005
6/29/2005
7/1/2005
1/3/2006
3/30/2006
6/30/2006
9/28/2006
12/28/2006
3/30/2007
12/31/2007
4/1/2008
5/21/2008
5/27/2008
6/2/2008
7/1/2008
7/18/2008
10/1/2008
10/14/2008

Column 2

Transaction
Description

Column 3

Transaction Amount

Reported in
Customer Statement

e Y
145,000
{1 ooy
(411,000)
{35 6oy
(282,000)
(57 o)
(60,000)
{350 800y
(458,500)
(i3 sy
(300,000)
{3i0.000)
300,000
{80.000)
(60,000)
(281 boo)

(3,000,000)
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Column 4 Column § Column 6 Column 7 Column 8 Column 9 Column 10 Column 11
90-Day 2-Year 6-Year
Cash_ Cash_ Transfers of Transfers of Balance of Preferential Fraudulent Fraudulent
Deposits Withdrawals Principal In Principal Out Principal Transfers Transfers Convevances
325000 - - - {103,101 - -
145,000 - - - 41,899 - -

- 140.000) - - (98,101 - ——— (98,101
- (411,000) - - (509,101) - (411,000)
- (345.000) - - §54.101) - ~ (345,000)
- (282,000) - - (1,136,101) - - (282,000)
- (227.000) - - — (1,363,101) - — 2700
- (60,000) - - - (1,423,101) (60,000) ~ (60,000)
- (352.500) . . —¢€ 7560 (352.500) — (352,500)
- (458,500) - - (2,234,101) (458,500) (458,500)
- “413.500) - - (413.500)
- (300,000) - - (300,000)
- (300.000) - - -
- B 300,000 - - (2,947,601) - B -
- % (80.000) - - 3.027,601) (80.000) % (80,000)
- (60,000) - - (3,087,601) (60,000) (60,000)
- (231.000) - - - (3,338,601) (231.000) ~ (251,000)
- (3,000,000) - - (6,338,601) (3,000,000) (3,000,000)

20,182,925 $  (25,775,350) $ - $ (746,176) $ (6,338,601) $ (4,975,500) (6,338,601)

Total:
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BERNARD L. MADOFF INVESTMENT SECURITIES LIL.C
In Liguidation
DECEMBER 11, 2008

NOTICE OF TRUSTEE'S DETERMINATION OF CLAIM

October 19, 2009

The Petito Investment Group
¢/o Dr. Frank A. Petito

New York Hospital
REDACTED

New York, NY 10021
Dear THE PETITO INVESTMENT GROUP:
PLEASE READ THIS NOTICE CAREFULLY.

The liquidation of the business of BERNARD L. MADOFF INVESTMENT SECURITIESLLC
(“BLMIS™) is being conducted by Irving H. Picard, Trustee under the Securities Investor Protection
Act, 153 U.8.C. § 78aaa et seq. (“SIPA”), pursuant to an order entered on December 15, 2008 by the
United States District Court for the Southern District of New York.

The Trustee has made the following determination regarding your claim on BELMIS Account
No. 1ZA003 designated as Claim Number 013882:

Your claim fora credit balance 0 $25,977.527.88 and for securities is DENIED. No securities
were ever purchased for your account.

Further, based on the Trustee’s analysis, the amount of money you withdrew from your account
at BLMIS (total of $26,521,526.00), as more fully set forth in Table 1 annexed hereto and made a
part hereof, is greater than the amount that was deposited with BLMIS for the purchase of securities
(total 0£$20.182.925 48). As noted, no securities were ever purchased by BLMIS for your account.
Any and all profits reported to you by BLMIS on account statements were fictitious.

1 Section 7T8HTHE) of SIPA states that the filing date is “the date on which an application for a protective decree is
filed under 78eec(a)(3),” except where the debtor is the subject-of a proceeding pending before a United States court
“in which a receiver, trustee; or liquidator for such debtor has been appointed and such procéeding was commenced
before the date on which such application was filed, the term ‘filing date” means the date on which such proceeding
was commenced.” Section 78/I(7)(B). Thus, even though the Application for a protective decree was filed on
December 13, 2008, the Filing Date in this action is.on December 11, 2008
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Since there were no profits to use either to purchase securities or to pay you any money
beyond the amount that was deposited into your BLMIS account, the amount of money you received
inexcess of the deposits in your account ($6,338.600.52) was taken from other customers and given
to you. Accordingly, because you have withdrawn more than was deposited into your account, you
do not have a positive “net equity” in your account and you are not entitled to an allowed claim in the
BLMIS liquidation proceeding. Therefore, your claim is DENIED in its entirety.

Should a final and unappealable court order determine that the Trustee is incorrect in his
interpretation of “net equity” and its corresponding application to the determination of customer
claims, the Trustee will be bound by that order and will apply it retroactively to all previously
determined customer claims in accordance with the Court’s order. Nothing in this Notice of
Trustee’s Determination of Claim shall be construed as a waiver of any rights or claims held by you
in having your customer claim re-determined in accordance with any such Court order.

Nothing in this Notice of Trustee’s Determination of Claim shall be construed as a waiver
of any rights or claims held by the Trustee against you.

PLEASE TAKE NOTICE: If you disagree with this determination and desire a hearing before
Bankruptcy Judge Burton R. Lifland, you MUST file your written opposition, setting forth the
grounds for your disagreement, referencing Bankruptcy Case No. 08-1789 (BRL) and attaching
copies of any documents in support of your position, with the United States Bankruptcy Court and
the Trustee within THIRTY DAYS after October 19, 2009, the date on which the Trustee mailed
this notice.

PLEASE TAKE FURTHER NOTICE: Ifyou donot properly and timely file a written opposition,
the Trustee's determination with respect to your claim will be deemed confirmed by the Court and
binding on you.

PLEASE TAKE FURTHER NOTICE: If you properly and timely file a written opposition, a
hearing date for this controversy will be obtained by the Trustee and you will be notified of that
hearing date. Your failure to appear personally or through counsel at such hearing will result in the
Trustee's determination with respect to your claim being confirmed by the Court and binding onyou.

MADC1018 00000007 |



Case 1:11-cv-08741-JSR Document 13-1 Filed 04/03/12 Page 85 of 167

PLEASE TAKE FURTHER NOTICE: You must mail your opposition, if any, in accordance with
the above procedure, to each of the following addresses:

Clerk of the United States Bankruptey Court for
the Southern District of New York
One Bowling Green
New York, New York 10004

and

Irving H. Picard, Trustee
c/o Baker & Hogstetler LLP
45 Rockefeller le

Trustee for the Liquidation of the Business of
Bernard L. Madoff Investment Securitics LLC

cc: Dan Glesband, Esq.
David Apfel, Esq.
Goodwin Proctor LLP
Exchange Place
REDACTED
Boston, MA (42109
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| TRANSACTION
DATE DESCRIPTION AMQUNT

127111992 CHECK $1.025.000.00
12/9/1992 CHECK $600.000.00
12/9/1992 CHECK $485.000.00
12/9/1992 CHECK $250,000.00
12/9/1992 CHECK $150.000.00
1271071992 CHECK $422.653.00
12/31/1992 CHECK $400.000.00
12/3171992 CHECK $250.000.00
1273171992 CHECK $250,000.00
12/3171992 CHECK $200.000.00
1253171992 CHECK A/O 12/23/1992 $150.000.00
12171993 CHECK $75.000.00
128/1993 CHECK $14.807.35
129/1993 XL CHECK 1/28/93 ($14.807.35)
927/1993 CHECK $50.000.00
10/7/1993 CHECK $50.000,00
10/26/1993  CHECK RETURNED ($50.000.00)
12/31/1993 CHECK $600.000.00
1371994 CHECK $150.000.00
1/3/1994 CHECK $100,000.00
1/3/1994 CHECK $100.000.00
1/3/1994 CHECK $100.000.00
1/371994 CHECK $100,000.00
1/3/1994 CHECK $30.000.00
3/17/1994 CHECK §75.000.00
3/29/1994 CHECK $15.000.00
717/1994 CHECK $100.000.00
9/23/1994 CHECK $125.000.00
9/27/1994 CHECK $125.000.00
10/17/1994 CHECK §25.000.00
1/5/1995 CHECK $25.000.00
3/31/1995 CHECK $300.000.00
971971995 CHECK $200.000.00
9/19/1995 CHECK $50.000.00
9/19/1995 CHECK $50.000.00.
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9/19/1995 CHECK $50.000.00
9/19/1995 CHECK $50.000.00
1/2/1996 CHECK $25.000.00
3/29/1996 CHECK $700,000.00
7/1/1996 CHECK $200,000.00
9/27/1996 CHECK $20,000.00
3/19/1997 CHECK $35,000.00
3/19/1997 CHECK $35.000.00
3/19/1997 CHECK $35,000.00
3/19/1997 CHECK $35,000.00
12/23/1997 CHECK $30,000.00
3/20/1998 CHECK $200,600.00
3/26/1998 CHECK $400,000.00
3/26/1998 CHECK $50,000.00
3/26/1998 CHECK $10,000.00
3/9/1999 CHECK $5,000.000.00
3/16/1999 CHECK $150,000.00
3/17/1999 CHECK $80,000.00
3/23/1999 CHECK RETURNED ($150.000.00)
3/25/1999 CHECK $150,000.00
6/25/1999 CHECK $25,000.00
12/29/1999 CHECK $900,000.00
12/29/1999 CHECK $30.000.00
1/4/2000 CHECK $10.000.00
3/28/2000 CHECK $5.000.00
6/23/2000 CHECK $750,060.00
8/15/2000 CHECK $45.000.00
8/15/2000 CHECK $45,000.00
8/15/2000 CHECK $45,000.00
8/15/2000 CHECK $35.000.00
8/15/2000 CHECK $10,000.00
12/22/2000 CHECK $200,000.00
12/22/2000 CHECK $55,000.00
12/22/2000 CHECK $17,772.48
12/11/2001 CHECK $30.000.00
12/11/2001 CHECK $30,000.00
12/11/2001 CHECK $30,000.00
12/11/2001 CHECK $30.000.00
12/14/2001 CHECK $800.,000.00
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12/27/2001 CHECK $250,000.00
12/272001 CHECK $250,000.00
12/27/72001 CHECK $100,000.00
2/25/2002 CHECK $450.000.00
12/27/2002 CHECK $200,000.00
120272002 CHECK $100.000.00
1242712002 CHECK $20.000.00
6/30/2003 CHECK $199.000.00
6/30/2003 CHECK $51.060.00
9/25/2003 CHECK $497.500.00
9/25/2003) CHECK $130,000.00
12/30/2003 CHECK $25,000.00
3/22/2004 CHECK $250,000.00
3/23/2004 CHECK $250,000.00
3/24/2004 CXL CHECK 3/22/04 ($250,000.00)
12/23/2004 CHECK $265.000.00
3/17/2005 CHECK $150,000.00
4/26/2005 CHECK $325,000.00
6/29/2005 CHECK $145,000.00
Total Deposits: $20,182.925.48

r TRANSACTION :
DATE DESCRIPTION AMOUNT

4/8/1993 CHECK ($250.000.00)
7/1/1993 CHECK ($115,000.00)
9/17/1993 CHECK ($125,000.00)
1/4/1994 CHECK ($37.100.00)
4/4/1994 CHECK ($200,100.00)
7/8/1994 CHECK {$75.000.00)
7/19/1994 CHECK ($149.400.00)
10/21/1994 CHECK ($123,000.00)
1/3/1995 CHECK ($86.000.00)
4/4/1995 CHECK (5160.000.00)
7/5/1993 CHECK ($114.000.00)
10/2/1995 CHECK ($175.500.00)
12/27/1995 CHECK ($109,000.00)
4/2/1996 CHECK (§130,000.00)
7/8/1996 CHECK {$200,000.00)
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10/2/1996 CHECK ($190.000.00)
12/31/1996 TRANS TO 1ZA68930 ($746,176.00)
1/3/1997 CHECK ($200.000.00)
4/1/1997 CHECK ($320,000.00)
1/5/1998 CHECK ($140,000.00)
4/1/1998 CHECK ($349.000.00)
6/30/1998 CHECK ($162,000.00)
9/28/1998 CHECK ($137.000.00)
12/24/199§ CHECK ($126.000.00)
3/24/1999 CHECK ($436,000.00)
7/1/1999 CHECK ($140,000.00)
9/29/1999 CHECK ($131,000.00)
12/29/1999 CHECK ($137,000.00)
3/29/2000 CHECK ($125.000.00)
6/28/2000 CHECK ($175.000.00)
10/2/200 CHECK ($294,000.00)
12/26/2000 CHECK ($5,724,0600.00)
4/12/2001 CHECK WIRE ($3.770.000.00)
6/27/2001 CHECK ($180.,000.00)
9/25/2001 CHECK (8§262.500.00)
12/28/2001 CHECK ($103,000.00)
3/26/2002 CHECK ($365.000.00)
6/28/2002 CHECK {$1,622,000.00)
9/30/2002 CHECK ($150.000.00)
12/27/2002 CHECK ($50,000.00)
3/28/2003 CHECK ($50.000.00)
4/11/2003 CHECK ($180,000.00)
6/30/2003 CHECK ($112.500.00)
10/1/2003 CHECK (£188,000.00)
12/30/2003 CHECK ($77.500.00)
3/30/2004 CHECK ($460.250.00)
6/30/2004 CHECK ($102.000.00)
9/29/2004 CHECK ($214.000.00)
12/28/2004 CHECK ($391.000.00)
3/31/2003 CHECK ($282,000.00)
7/1/2005 CHECK {$140,000.00)
1/3/2006 CHECK (5411,000.00)
3/30/2006 CHECK ($345,000.00)
6/30/2006 CHECK ($282.000.00)
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9/28/2006 CHECK ($227.000.00)
12/28/2006 CHECK {$60,000.00)
3/30/2007 CHECK ($352,500.00)
12/31/2007 CHECK ($458,500.00)
4/1/2008 CHECK ($413,500.00)
512172008 CHECK ($300,000.00)
502712008 CHECK ($300,000.00)
6/2/2008 RETURNED CHECK $300.000.00
7/1/2008 CHECK ($80.,000.00)
7/18/2008 CHECK {$60.000.00)
10/1/2008 CHECK {$251.000.00)
19/14/2008 CHECK {$3,000,000.00)
Total Withdrawals: ($26,521,526.00)
Total deposits y :
less withdrawals: (86,338,600.52)
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Marc Skapof

Attorneys for Irving H. Picard, Trustee for the
Substantively Consolidated SIPA Liquidation of
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Bernard L. Madoff Investment Securities LLC and Bernard L. Madoff

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES INVESTOR PROTECTION
CORPORATION,

Plaintiff-Applicant,
V.

BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.

In re:
BERNARD L. MADOFF,

Debtor.

IRVING H. PICARD, Trustee for the Liquidation
of Bernard L. Madoff Investment Securities LLC,

Plaintiff,
V.

I.I. KOTZEN COMPANY,

Defendant.

Adv. Pro. No. 08-01789 (BRL)
SIPA LIQUIDATION

(Substantively Consolidated)

Adv. Pro. No. 10- (BRL)
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COMPLAINT

Irving H. Picard (the “Trustee”), as trustee for the liquidation of the business of Bernard L.

Madoff Investment Securities LLC (“BLMIS”) under the Securities Investor Protection

Act, 15 U.S.C. §§ 78aaa, et seq. ( “SIPA”),I and the substantively consolidated estate of

Bernard L. Madoff individually (“Madoff”’), by and through his undersigned counsel, for

his complaint (the “Complaint”) against I.I. Kotzen Company (“Defendant”), states as

follows:

NATURE OF PROCEEDING

1. This adversary proceeding arises from the massive Ponzi scheme perpetrated by
Madoff. Over the course of the scheme, there were more than 8,000 client accounts at BLMIS.
In early December 2008, BLMIS generated client account statements for its approximately 4,900
open client accounts. When added together, these statements purport that clients of BLMIS had
approximately $65 billion invested with BLMIS. In reality, BLMIS had assets on hand worth a
small fraction of that amount. On March 12, 2009, Madoff admitted to the fraudulent scheme
and pled guilty to 11 felony counts, and was sentenced on June 29, 2009 to 150 years in prison.
The within Defendant received avoidable transfer(s) from BLMIS.

2. Defendant was a beneficiary of this Ponzi scheme. Since December 11, 2002,
Defendant received the amount of $707,690 from BLMIS. The Trustee’s investigation has
revealed that all of this amount represented fictitious profits from the Ponzi scheme.
Accordingly, Defendant has received $707,690 of other people’s money. This action is brought
to recover the fictitious profit amount so that this customer property can be equitably distributed

among all of the victims of BLMIS.

! For convenience, future reference to SIPA will not include “15 U.S.C.”
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3. This adversary proceeding is brought pursuant to sections 78fff(b), 78fff-1(a) and
78fft-2(c)(3) of SIPA, sections 105(a), 544, 550(a) and 551 of title 11 of the United States Code
(the “Bankruptcy Code”), the New York Fraudulent Conveyance Act (New York Debtor and
Creditor Law § 270 et seq. (McKinney 2001) (“DCL”)) and other applicable law, for avoidance
of fraudulent conveyances in connection with certain transfers of property by BLMIS to or for
the benefit of Defendant. The Trustee seeks to set aside such transfers and preserve and recover
the property for the benefit of BLMIS’ defrauded customers.

JURISDICTION AND VENUE

4. This is an adversary proceeding commenced before the same Court before whom
the main underlying SIPA proceeding, No. 08-01789 (BRL) (the “SIPA Proceeding”), is
pending. The SIPA Proceeding was originally brought in the United States District Court for the
Southern District of New York as Securities Exchange Commission v. Bernard L. Madoff
Investment Securities LLC et al., No. 08 CV 10791 (the “District Court Proceeding”) and has
been referred to this Court. This Court has jurisdiction over this adversary proceeding under 28
U.S.C. § 1334(b) and 15 U.S.C. §§ 78eee(b)(2)(A), (b)(4).

5. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (H) and (O).

6. Venue in this district is proper under 28 U.S.C. § 1409.

DEFENDANT

7. Upon information and belief, 1.I. Kotzen Company is a domestic profit
corporation that was formed under the laws of the commonwealth of Massachusetts. Its
principal place of business is 85 Grove Street, Unit 311, Wellesley, Massachusetts 02482. Its
registered agent for service of process is Stepheny Riemer. Defendant holds a BLMIS account in

the name, “I I Kotzen Co ¢/o Gilbert M Kotzen.”
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BACKGROUND, THE TRUSTEE AND STANDING

8. On December 11, 2008 (the “Filing Date”),”> Madoff was arrested by federal
agents for violation of the criminal securities laws, including, inter alia, securities fraud,
investment adviser fraud, and mail and wire fraud. Contemporaneously, the Securities and
Exchange Commission (“SEC”) filed a complaint in the District Court which commenced the
District Court Proceeding against Madoff and BLMIS. The District Court Proceeding remains
pending in the District Court. The SEC complaint alleged that Madoff and BLMIS engaged in
fraud through the investment advisor activities of BLMIS.

9. On December 12, 2008, The Honorable Louis L. Stanton of the District Court
entered an order appointing Lee S. Richards, Esq. (the “Receiver”) as receiver for the assets of
BLMIS.

10. On December 15, 2008, pursuant to section 78eee(a)(4)(A) of SIPA, the SEC
consented to a combination of its own action with an application of the Securities Investor
Protection Corporation (“SIPC”). Thereafter, pursuant to section 78eee(a)(4)(B) of SIPA, SIPC
filed an application in the District Court alleging, inter alia, that BLMIS was not able to meet its
obligations to securities customers as they came due and, accordingly, its customers needed the
protections afforded by SIPA.

11.  Also on December 15, 2008, Judge Stanton granted the SIPC application and
entered an order pursuant to SIPA (the “Protective Decree’), which, in pertinent part:

a. appointed the Trustee for the liquidation of the business of BLMIS

pursuant to section 78eee(b)(3) of SIPA;

* Section 78/II(7)(B) of SIPA states that the filing date is “the date on which an application for a protective decree is
filed under 78eee(a)(3),” except where the debtor is the subject of a proceeding pending before a United States court
“in which a receiver, trustee, or liquidator for such debtor has been appointed and such proceeding was commenced
before the date on which such application was filed, the term ‘filing date’ means the date on which such proceeding
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b. appointed Baker & Hostetler LLP as counsel to the Trustee pursuant to
section 78eee(b)(3) of SIPA; and

c. removed the case to this Court pursuant to section 78eee(b)(4) of SIPA.
By this Protective Decree, the Receiver was removed as Receiver for BLMIS.

12. By orders dated December 23, 2008 and February 4, 2009, respectively, the
Bankruptcy Court approved the Trustee’s bond and found that the Trustee was a disinterested
person. Accordingly, the Trustee is duly qualified to serve and act on behalf of the estate of
BLMIS.

13. At a Plea Hearing on March 12, 2009 in the case captioned United States v.
Madoff, Case No. 09-CR-213(DC), Madoff pled guilty to an eleven-count criminal information
filed against him by the United States Attorneys’ Office for the Southern District of New York.
At the Plea Hearing, Madoff admitted that he “operated a Ponzi scheme through the investment
advisory side of [BLMIS].” Plea Allocution of Bernard L. Madoff at 23, United States v.
Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50). Additionally,
Madoff asserted “[a]s I engaged in my fraud, I knew what I was doing [was] wrong, indeed
criminal.” Id. Madoff was sentenced on June 29, 2009 to 150 years in prison.

14. On August 11, 2009, a former BLMIS employee, Frank DiPascali, pled guilty to
participating in and conspiring to perpetuate the Ponzi scheme. At a Plea Hearing on August 11,
2009 in the case entitled United States v. DiPascali, Case No. 09-CR-764 (RJS), DiPascali pled
guilty to a ten-count criminal information. Among other things, DiPascali admitted that the

fictitious scheme had begun at BLMIS since at least the 1980s. Plea Allocution of Frank

was commenced.” 15 U.S.C. § 78///(7)(B). Thus, even though the application for a protective decree was filed on
December 15, 2008, the Filing Date in this action is December 11, 2008.

-5-
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DiPascali at 46, United States v. DiPascali, No. 09-CR-764 (RJS) (S.D.N.Y. Aug. 11, 2009)
(Docket No. 11).

15. As the Trustee appointed under SIPA, the Trustee is charged with recovering and
paying out customer property to BLMIS’ customers, assessing claims, and liquidating any other
assets of the firm for the benefit of the estate and its creditors. The Trustee is in the process of
marshalling BLMIS’ assets, and the liquidation of BLMIS’ assets is well underway. However,
such assets will not be sufficient to reimburse the customers of BLMIS for the billions of dollars
that they invested with BLMIS over the years. Consequently, the Trustee must use his authority
under SIPA and the Bankruptcy Code to pursue recovery from customers who received
preferences and/or payouts of fictitious profits to the detriment of other defrauded customers
whose money was consumed by the Ponzi scheme. Absent this or other recovery actions, the
Trustee will be unable to satisfy the claims described in subparagraphs (A) through (D) of SIPA
section 78fft-2(c)(1).

16. Pursuant to section 78fff-1(a), the Trustee has the general powers of a bankruptcy
trustee in a case under the Bankruptcy Code in addition to the powers granted by SIPA pursuant
to SIPA section 78fff(b). Chapters 1, 3, 5 and subchapters I and II of chapter 7 of the
Bankruptcy Code apply to this proceeding to the extent consistent with SIPA.

17. Pursuant to sections 78ftf(b) and 78///(7)(B) of SIPA, the Filing Date is deemed to
be the date of the commencement of the case within the meaning of section 544 of the
Bankruptcy Code.

18. The Trustee has standing to bring these claims pursuant to section 78fff-1(a) of
SIPA and the Bankruptcy Code, including sections 323(b) and 704(a)(1), because, among other

reasons:
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a. the Defendant received “Customer Property” as defined in 15 U.S.C.
§7811l(4);

b. BLMIS incurred losses as a result of the claims set forth herein;

C. BLMIS’ customers were injured as a result of the conduct detailed herein;

d. SIPC has not reimbursed, and statutorily cannot fully reimburse, all

customers for all of their losses;

e. the Trustee will not be able to fully satisfy all claims;

f. the Trustee, as bailee of customer property, can sue on behalf of the
customer bailors;

g. The Trustee is the assignee of claims paid, and to be paid, to customers of

BLMIS who have filed claims in the liquidation proceeding (such claim-filing customers,
collectively, “Accountholders”). As of the date hereof, the Trustee has received multiple express
unconditional assignments of the applicable Accountholders’ causes of action, which actions
could have been asserted against Defendant. As assignee, the Trustee stands in the shoes of
persons who have suffered injury in fact and a distinct and palpable loss for which the Trustee is
entitled to reimbursement in the form of monetary damages. The Trustee brings this action on
behalf of, among others, those defrauded customers of BLMIS who invested more money in
BLMIS than they withdrew; and

h. SIPC is the subrogee of claims paid, and to be paid, to customers of
BLMIS who have filed claims in the liquidation proceeding. SIPC has expressly conferred upon
the Trustee enforcement of its rights of subrogation with respect to payments it has made and is

making to customers of BLMIS from SIPC funds.
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THE FRAUDULENT PONZI SCHEME

19.  Founded in 1959, BLMIS began operations as a sole proprietorship of Madoff and
later, effective January 2001, formed as a New York limited liability company wholly owned by
Madoff. Since in or about 1986, BLMIS operated from its principal place of business at 885
Third Avenue, New York, New York. Madoff, as founder, proprietor, chairman, and chief
executive officer, ran BLMIS together with several family members and a number of additional
employees. BLMIS was registered with the SEC as a securities broker-dealer under section
15(b) of the Securities Exchange Act of 1934, 15 U.S.C. § 780(b). By that registration, BLMIS
is a member of SIPC. BLMIS had three business units: investment advisory (the “IA Business”),
market making and proprietary trading.

20.  For certain accounts in the IA Business, BLMIS purported to participate in a
capital appreciation/depreciation strategy, depending on whether the customer sought to generate
gains or losses. For example, the strategy was executed by either purporting to purchase small
groups of securities near lows and then purporting to sell those same securities at highs, or by
purporting to short-sell securities near highs and then purporting to repurchase those securities
near lows.

21.  For other accounts, Madoff described the IA Business’ strategy as a “split-strike
conversion” strategy. Madoff promised these clients that their funds would be invested in a
basket of common stocks within the S&P 100 Index, which is a collection of the 100 largest U.S.
publicly traded companies. The basket of stocks would be intended to mimic the movement of
the S&P 100 Index. Madoff asserted that he would carefully time purchases and sales to
maximize value, but this meant that the clients’ funds would intermittently be out of the market,
at which times they would purportedly be invested in U.S. issued securities and money market

funds. The second part of the split-strike conversion strategy was the hedge of such purchases

-8-



Case 1:11-cv-08741-JSR Document 13-1 Filed 04/03/12 Page 99 of 167

with option contracts. Madoff purported to purchase and sell S&P 100 Index option contracts
that closely corresponded with the stocks in the basket, thereby controlling the downside risk of
price changes in the basket of stocks.

22. Although clients of the IA Business received monthly or quarterly statements
purportedly showing the securities that were held in — or had been traded through — their
accounts, as well as the growth of and profit from those accounts over time, the trades reported
on these statements were a complete fabrication. The security purchases and sales depicted in
the account statements virtually never occurred and the profits reported were entirely fictitious.
At his Plea Hearing, Madoff admitted that he never in fact purchased any of the securities he
claimed to have purchased for customer accounts. See Plea Allocution of Bernard L. Madoff at
3, United States v. Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50).
Indeed, based on the Trustee’s investigation to date and with the exception of isolated individual
trades for certain clients other than Defendant, there is no record of BLMIS having cleared any
purchase or sale of securities on behalf of the IA Business at the Depository Trust & Clearing
Corporation, the clearing house for such transactions.

23. Prior to his arrest, Madoff assured clients and regulators that he conducted all
trades on the over-the-counter market after hours. To bolster that lie, Madoff periodically wired
tens of millions of dollars to BLMIS’ affiliate, Madoff Securities International Ltd. (“MSIL”), a
London based entity substantially owned by Madoff and his family. There are no records that
MSIL ever used the wired funds to purchase securities for the accounts of the IA Business

clients.
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24. Additionally, based on the Trustee’s investigation to date, there is no evidence
that BLMIS ever purchased or sold any of the options that Madoff claimed on customer
statements to have purchased and sold.

25. For all periods relevant hereto, the IA Business was operated as a Ponzi scheme
and Madoff and his co-conspirators concealed the ongoing fraud in an effort to hinder, delay or
defraud other current and prospective customers of BLMIS. The money received from investors
was not set aside to buy securities as purported, but instead was primarily used to make the
distributions to — or payments on behalf of — other investors. The money sent to BLMIS for
investment, in short, was simply used to keep the scheme going and to enrich Madoff, his
associates and others, including Defendant, until such time as the requests for redemptions in
December 2008 overwhelmed the flow of new investments and caused the inevitable collapse of
the Ponzi scheme.

26. The payments to investors constituted an intentional misrepresentation of fact
regarding the underlying accounts and were an integral and essential part of the fraud. The
payments were necessary to validate the false account statements, and were made to avoid
detection of the fraud, to retain existing investors and to lure other investors into the Ponzi
scheme.

27. During the scheme, certain investors requested and received distributions of the
so-called “profits” listed for their accounts which were nothing more than fictitious profits.
Other investors, from time to time, redeemed or closed their accounts, or removed portions of
purportedly available funds, and were paid consistently with the statements they had been
receiving. Some of those investors later re-invested part or all of those withdrawn payments with

BLMIS.

-10-
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28. When payments were made to or on behalf of these investors, including
Defendant, the falsified monthly statements of accounts reported that the accounts of such
investors included substantial gains. In reality, BLMIS had not invested the investors’ principal
as reflected in customer statements. In an attempt to conceal the ongoing fraud and thereby
hinder, delay or defraud other current and prospective investors, BLMIS paid to or on behalf of
certain investors the inflated amounts reflected in the falsified financial statements, including
principal and/or fictitious profits.

29. BLMIS used the funds deposited from new investments to continue operations
and pay redemption proceeds to or on behalf of other investors and to make other transfers. Due
to the siphoning and diversion of new investments to fund redemptions requested by other
investors, BLMIS did not have the funds to pay investors on account of their new investments.
BLMIS was able to stay afloat only by using the principal invested by some clients to pay other
investors or their designees.

30. In an effort to hinder, delay or defraud authorities from detecting the fraud,
BLMIS did not register as an Investment Advisor until September 2006.

31. In or about January 2008, BLMIS filed with the SEC a Uniform Application for
Investment Adviser Registration. The application represented, inter alia, that BLMIS had 23
customer accounts and assets under management of approximately $17.1 billion. In fact, in
January 2008, BLMIS had approximately 4,900 active client accounts with a purported value of
approximately $65 billion under management.

32. Not only did Madoff seek to evade regulators, Madoff also had false audit reports

“prepared” by Friehling & Horowitz, a three-person accounting firm in Rockland County, New

-11-
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York. Of the two accountants at the firm, one was semi-retired and living in Florida for many
years prior to the Filing Date.

33, At all times relevant hereto, the liabilities of BLMIS were billions of dollars
greater than the assets of BLMIS. At all relevant times, BLMIS was insolvent in that (i) its
assets were worth less than the value of its liabilities; (ii) it could not meet its obligations as they
came due; and (ii1) at the time of the transfers, BLMIS was left with insufficient capital.

TRANSFERS

34, According to BLMIS' records, an account (No. 1EM102) was maintained with
BLMIS, as set forth on Exhibit A (the "Account"). Upon information and belief, for the
Account, a Customer Agreement, an Option Agreement, and/or a Trading Authorization Limited
to Purchases and Sales of Securities and Options (collectively, the "Account Agreements") were
executed and delivered to BLMIS at BLMIS' headquarters at 885 Third Avenue, New York,
New York.

35. The Account Agreements were to be performed in New York, New York through
securities trading activities that would take place in New York, New York. The Account was
held in New York, New York, and Defendant sent funds to BLMIS and/or to BLMIS’ account at
JPMorgan Chase & Co., Account #xxxxxxxxxxx1703 (the “BLMIS Bank Account”) in New
York, New York for application to the Account and the purported conducting of trading
activities. Between the date the Account was opened and the Filing Date, Defendant made
deposits to BLMIS through checks and/or wire transfers into the BLMIS Bank Account and/or
received inter-account transfers from other BLMIS accounts.

36. During the six years prior to the Filing Date, BLMIS made transfers (collectively,

the “Transfers”) to Defendant totaling at least $707,690 in fictitious profits from the Ponzi
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scheme. The Transfers received by Defendant constitute non-existent profits supposedly earned
in the Account, but, in reality, they were other people’s money. The Transfers were made to or
for the benefit of Defendant and are set forth in Column 11 on Exhibit B annexed hereto.

37. The Transfers that are avoidable and recoverable under sections 544(b), 550(a)(1)
and 551 of the Bankruptcy Code, applicable provisions of SIPA, particularly SIPA section 78fft-
2(c)(3), and applicable provisions of N.Y. CPLR 203(g) (McKinney 2001) and DCL sections
273 — 279 (McKinney 2001) total at least $707,690 and are referred to hereafter as the “Six Year
Transfers.” See Exhibit B, Column 11.

38. The Trustee’s investigation is ongoing and the Trustee reserves the right to (i)
supplement the information regarding the Transfers, and any additional transfers and (ii) seek
recovery of such additional transfers.

39. To the extent that any of the avoidance and/or recovery counts may be
inconsistent with each other, they are to be treated as being pled in the alternative.

COUNT ONE

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 276,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a) AND 551

40. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

41. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

42.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined

under DCL section 270.
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43. Each of the Six Year Transfers was made by BLMIS with the actual intent to
hinder, delay or defraud the creditors of BLMIS. BLMIS made each of the Six Year Transfers
to or for the benefit of Defendant in furtherance of a fraudulent investment scheme.

44, As a result of the foregoing, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c¢) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT TWO

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 273
AND 278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a) AND 551

45. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

46. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

47.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined

under DCL section 270.
48.  BLMIS did not receive fair consideration for any of the Six Year Transfers.
49. BLMIS was insolvent, or became insolvent as a result of the Six Year Transfers.

50.  As a result of the foregoing, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the

Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
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Transfers, (b) directing that the Six Year Transfers be set aside, and (c¢) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.
COUNT THREE

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 274,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 5S50(a), AND 551

51. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

52. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

53.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

54.  BLMIS did not receive fair consideration for any of the Six Year Transfers.

55. At the time BLMIS made each of the Six Year Transfers, BLMIS was engaged or
was about to engage in a business or transaction for which the property remaining in its hands
after each of the Six Year Transfers was an unreasonably small capital.

56.  As a result of the foregoing, pursuant to DCL sections 274, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c) recovering the Six Year

Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.
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COUNT FOUR
FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 275,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a), AND 551

57. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

58. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

59.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

60.  BLMIS did not receive fair consideration for any of the Six Year Transfers.

61. At the time BLMIS made each of the Six Year Transfers, BLMIS had incurred,
was intending to incur, or believed that it would incur debts beyond its ability to pay them as the
debts matured.

62.  As a result of the foregoing, pursuant to DCL sections 275, 278 and/or 279 and
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

WHEREFORE, the Trustee respectfully requests that this Court enter judgment in favor

of the Trustee and against Defendant as follows:

1. On the First Claim for Relief, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:

(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
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set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

1. On the Second Claim for Relief, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

11i. On the Third Claim for Relief, pursuant to DCL sections 274, 278 and/or 279,
sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing the Six Year Transfers be set
aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

1v. On the Fourth Claim for Relief, pursuant to DCL sections 275, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

V. On all Claims for Relief, pursuant to federal common law and N.Y. CPLR 5001
and 5004 awarding the Trustee prejudgment interest from the date on which the Transfers were
received;

vi. On all Claims for Relief, establishment of a constructive trust over the proceeds of

the transfers in favor of the Trustee for the benefit of BLMIS’ estate;
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Vil. On all Claims for Relief, assignment of Defendant’s income tax refunds from the
United States, state and local governments paid on fictitious profits during the course of the
scheme;

viii.  On all Claims for Relief, awarding the Trustee all applicable interest, costs, and
disbursements of this action; and

iX. On all Claims for Relief, granting Plaintiff such other, further, and different relief

as the Court deems just, proper, and equitable.

Date: November 12, 2010
New York, New York

Of Counsel:

BAKER & HOSTETLER LLP
1000 Louisiana, Suite 2000
Houston, Texas 77002-5018
Telephone: (713)751-1600
Facsimile: (713)751-1717

Dean D. Hunt

Email: dhunt@bakerlaw.com
Tonya A. Jacobs

Email: tjacobs@bakerlaw.com
Pamela G. Johnson

Email: pjohnson@bakerlaw.com
Robyn R. Goldstein

Email: rgoldstein@bakerlaw.com

By: /s/ Marc E. Hirschfield

/s/ Richard J. Bernard

/s/ Geraldine E. Ponto

/s/ Marc Skapof
BAKER & HOSTETLER LLP
45 Rockefeller Plaza
New York, New York 10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201
David J. Sheehan
Email: dsheehan@bakerlaw.com
Marc E. Hirschfield
Email: mhirschfield@bakerlaw.com
Richard J. Bernard
Email: rbernard@bakerlaw.com
Geraldine E. Ponto
Email: gponto@bakerlaw.com
Marc Skapof
Email: mskapof@bakerlaw.com

Attorneys for Irving H. Picard, Trustee for the
Substantively Consolidated SIPA Liquidation
of Bernard L. Madoff Investment Securities
LLC and Bernard L. Madoff
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Column 1

Date

1/4/1993
2/10/1993
4/11/1994
12/30/1994
1/19/1996
12/12/1996
4/3/1997
11/26/1997
12/5/1997
10/29/1998
12/23/1998
4/13/1999
12/7/1999
12/21/1999
4/17/2000
12/12/2001
12/26/2003
12/21/2004
5/16/2005
12/22/2005
9/14/2006
10/5/2006

Column 2

Transaction

Description

TRANS FROME & M 3

CHECK WIRE
CHECK

m Although BLMIS statements reflect that a larger transfer was made into the account on this date, a portion of the ""transferred' funds consisted of fictitious profits which were never achieved and thus
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BLMIS ACCOUNT NO. 1IEM102 - I I KOTZEN CO C/O GILBERT M KOTZEN

Column 3

Transaction Amount

Reported in

Customer Statement

239,139
50.000
(25,520)

(6.000)
(50,000)
(22,000)
(35,000)
(56,000)

(3,000)
(10,000)
(53,000)
(20,000)
(22,000)
(40,000)
(10,000)
(60,000)
(50,000)
(27.000)
(10,000)
(42,000)

(578,127)
(5603)
Total:

Column 4

Cash
Deposits

50,000

50,000

Column §

Cash
Withdrawals

(25,520)
(6.000)
(50,000)
(22.000)
(35,000)
(56.000)
(3,000)
(10.000)
(53,000)
(20.000)
(22,000)
(40.000)
(10,000)
(60.000)
(50,000)
(27.000)
(10,000)
(42.000)
(578,127)
563
S (1,120,210

Column 6

Transfers of
Principal In

Column 7

Transfers of
Principal Out

150,000

$ 150,000

$

Column 8

Balance of
Principal

150,000
0,000
174,480
168,480
118,480
96,480
61,480
5,480
2,480
7.520)
(60,520)
(80,520)
(102,520)
(142.520)
(152,520)
212.520)
(262,520)
(289.520)
(299,520)
(341,520)
(919,647)
920,210
$ (920,210)

$

Column 9

90-Day

Preferential

Transfers

Column 10

2-Year

Fraudulent

Transfers

Exhibit B

Column 11

6-Year
Fraudulent

Convevances

~ (50,000)
— (27,000)
(10,000)

~ (42,000)
(578,127)
563
(707,690)

could not have been transferred. Accordingly, only the principal remaining in the originating account was transferred into this account on this date.

Page 1 of 1 - IEM102

MADC0528 00000002
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BAKER & HOSTETLER LLP
45 Rockefeller Plaza

New York, NY 10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201
David J. Sheehan

Marc E. Hirschfield

Richard J. Bernard

Geraldine E. Ponto

Marc Skapof

Attorneys for Irving H. Picard, Trustee for the
Substantively Consolidated SIPA Liquidation of
Bernard L. Madoff Investment Securities LLC and
Bernard L. Madoff

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES INVESTOR PROTECTION
CORPORATION, Adv. Pro. No. 08-01789 (BRL)

Plaintiff-Applicant, SIPA LIQUIDATION
V.
(Substantively Consolidated)
BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.

In re:
BERNARD L. MADOFF,

Debtor.

IRVING H. PICARD, Trustee for the Liquidation
of Bernard L. Madoff Investment Securities LLC,
Adv. Pro. No. 10- (BRL)

Plaintiff,
V.

GILBERT M. KOTZEN 1982 TRUST; MARCIA
KOTZEN 2002 REVOCABLE TRUST; LINDA S.
PARESKY, individually and in her capacity as
Trustee for the Gilbert M. Kotzen 1982 Trust and
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the Marcia Kotzen 2002 Revocable Trust; and
STEPHENY B. RIEMER, individually and in her
capacity as Trustee for the Gilbert M. Kotzen 1982
Trust and the Marcia Kotzen 2002 Revocable Trust,

Defendants.

COMPLAINT

Irving H. Picard (the “Trustee”), as trustee for the liquidation of the business of Bernard
L. Madoff Investment Securities LLC (“BLMIS”) under the Securities Investor Protection Act,
15 U.S.C. §§ 78aaa, et seq. (“SIPA™),! and the substantively consolidated estate of Bernard L.
Madoff individually (“Madoff”), by and through his undersigned counsel, for his complaint (the
“Complaint”) against the Gilbert M. Kotzen 1982 Trust, the Marcia Kotzen 2002 Revocable
Trust, and against Linda S. Paresky and Stepheny B. Riemer, each in their capacity as Trustees
for the Gilbert M. Kotzen 1982 Trust and the Marcia Kotzen 2002 Revocable Trust,
(collectively, “Defendants”) and against Linda S. Paresky and Stepheny B. Riemer, each in their
individual capacity, (collectively, “Subsequent Transferee Defendants”), states as follows:

NATURE OF PROCEEDING

1. This adversary proceeding arises from the massive Ponzi scheme perpetrated by
Madoff. Over the course of the scheme, there were more than 8,000 client accounts at BLMIS.
In early December 2008, BLMIS generated client account statements for its approximately 4,900
open client accounts. When added together, these statements purport that clients of BLMIS had
approximately $65 billion invested with BLMIS. In reality, BLMIS had assets on hand worth a
small fraction of that amount. On March 12, 2009, Madoff admitted to the fraudulent scheme
and pled guilty to 11 felony counts, and was sentenced on June 29, 2009 to 150 years in prison.

The within Defendants received avoidable transfer(s) from BLMIS.

! For convenience, future reference to SIPA will not include “15 U.S.C.”

-
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2. Defendants and Subsequent Transferee Defendants were beneficiaries of this
Ponzi scheme. Since December 11, 2002, Defendants received the amount of $1,356,000 from
BLMIS. The Trustee’s investigation has revealed that $1,097,000 of this amount represented
fictitious profits from the Ponzi scheme. Accordingly, Defendants have received $1,097,000 of
other people’s money. Upon information and belief, Subsequent Transferee Defendants received
subsequent transfers of the avoidable transfers referenced above. To the extent funds were
transferred from BLMIS for the benefit of the Subsequent Transferee Defendants, Subsequent
Transferee Defendants are the initial transferee of such transfers and are included in the
definition of Defendants for purposes of the allegations herein. This action is brought to recover
the fictitious profit amount so that this customer property can be equitably distributed among all
of the victims of BLMIS.

3. This adversary proceeding is brought pursuant to sections 78fff(b), 78fff-1(a) and
78fft-2(c)(3) of SIPA, sections 105(a), 544, 548(a), 550(a) and 551 of title 11 of the United
States Code (the “Bankruptcy Code”), the New York Fraudulent Conveyance Act (New York
Debtor and Creditor Law § 270 et seq. (McKinney 2001) (“DCL”)) and other applicable law, for
avoidance of fraudulent conveyances in connection with certain transfers of property by BLMIS
to or for the benefit of Defendants. The Trustee seeks to set aside such transfers and preserve
and recover the property for the benefit of BLMIS’ defrauded customers.

JURISDICTION AND VENUE

4. This is an adversary proceeding commenced before the same Court before whom
the main underlying SIPA proceeding, No. 08-01789 (BRL) (the “SIPA Proceeding”), is
pending. The SIPA Proceeding was originally brought in the United States District Court for the

Southern District of New York as Securities Exchange Commission v. Bernard L. Madoff
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Investment Securities LLC et al., No. 08 CV 10791 (the “District Court Proceeding”) and has
been referred to this Court. This Court has jurisdiction over this adversary proceeding under 28
U.S.C. § 1334(b) and 15 U.S.C. §§ 78eee(b)(2)(A), (b)(4).

5. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (H) and (O).

6. Venue in this district is proper under 28 U.S.C. § 1409.

DEFENDANTS

7. Upon information and belief, Marcia Kotzen died on February 26, 2007. Upon
the death of Marcia Kotzen, her husband, Gilbert M. Kotzen became successor Trustee for the
Marcia Kotzen 2002 Revocable Trust. Upon information and belief, Gilbert M. Kotzen died on
February 9, 2009. Upon the death of Gilbert M. Kotzen, Linda S. Paresky and Stepheny B.
Riemer became the successor Trustees for the Marcia Kotzen 2002 Revocable Trust, as well as
Trustees for the Gilbert M. Kotzen 1982 Trust. In addition, both Linda S. Paresky and Stepheny
B. Riemer are beneficiaries of both the Marcia Kotzen 2002 Revocable Trust and the Gilbert M.
Kotzen 1982 Trust.

8. Upon information and belief, Defendant Marcia Kotzen 2002 Revocable Trust is
a Trust that was formed under the laws of the state of Florida. Defendant holds a BLMIS
account in the name, “Marcia Kotzen Family Trust Stepheny Riemer and Linda Paresky Co-
Tstees” with the account address reported in Key Biscayne, Florida.

0. Defendant Gilbert M. Kotzen 1982 Trust is a Trust that was formed under the
laws of the state of Florida. Defendant holds a BLMIS account in the name, “Gilbert M Kotzen
as Trustee of the Gilbert M Kotzen 1982 Tst DTD 10/18/1982” with the account address
reported in Miami, Florida.

10.  Upon information and belief, Defendant/Subsequent Transferee Defendant Linda

S. Paresky resides in Fisher Island, Florida.
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11. Upon information and belief, Defendant/Subsequent Transferee Defendant
Stepheny B. Riemer resides in West Newton, Massachusetts

BACKGROUND, THE TRUSTEE AND STANDING

12. On December 11, 2008 (the “Filing Date”),” Madoff was arrested by federal
agents for violation of the criminal securities laws, including, inter alia, securities fraud,
investment adviser fraud, and mail and wire fraud. Contemporaneously, the Securities and
Exchange Commission (“SEC”) filed a complaint in the District Court which commenced the
District Court Proceeding against Madoff and BLMIS. The District Court Proceeding remains
pending in the District Court. The SEC complaint alleged that Madoff and BLMIS engaged in
fraud through the investment advisor activities of BLMIS.

13. On December 12, 2008, The Honorable Louis L. Stanton of the District Court
entered an order appointing Lee S. Richards, Esq. (the “Receiver”) as receiver for the assets of
BLMIS.

14. On December 15, 2008, pursuant to section 78eee(a)(4)(A) of SIPA, the SEC
consented to a combination of its own action with an application of the Securities Investor
Protection Corporation (“SIPC”). Thereafter, pursuant to section 78eee(a)(4)(B) of SIPA, SIPC
filed an application in the District Court alleging, inter alia, that BLMIS was not able to meet its
obligations to securities customers as they came due and, accordingly, its customers needed the
protections afforded by SIPA.

15.  Also on December 15, 2008, Judge Stanton granted the SIPC application and

entered an order pursuant to SIPA (the “Protective Decree’), which, in pertinent part:

* Section 78/II(7)(B) of SIPA states that the filing date is “the date on which an application for a protective decree is
filed under 78eee(a)(3),” except where the debtor is the subject of a proceeding pending before a United States court
“in which a receiver, trustee, or liquidator for such debtor has been appointed and such proceeding was commenced
before the date on which such application was filed, the term ‘filing date’ means the date on which such proceeding
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a. appointed the Trustee for the liquidation of the business of BLMIS
pursuant to section 78eee(b)(3) of SIPA;

b. appointed Baker & Hostetler LLP as counsel to the Trustee pursuant to
section 78eee(b)(3) of SIPA; and

c. removed the case to this Court pursuant to section 78eee(b)(4) of SIPA.
By this Protective Decree, the Receiver was removed as Receiver for BLMIS.

16. By orders dated December 23, 2008 and February 4, 2009, respectively, the
Bankruptcy Court approved the Trustee’s bond and found that the Trustee was a disinterested
person. Accordingly, the Trustee is duly qualified to serve and act on behalf of the estate of
BLMIS.

17. At a Plea Hearing on March 12, 2009 in the case captioned United States v.
Madoff, Case No. 09-CR-213(DC), Madoff pled guilty to an eleven-count criminal information
filed against him by the United States Attorneys’ Office for the Southern District of New York.
At the Plea Hearing, Madoff admitted that he “operated a Ponzi scheme through the investment
advisory side of [BLMIS].” Plea Allocution of Bernard L. Madoff at 23, United States v.
Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50). Additionally,
Madoff asserted “[a]s I engaged in my fraud, I knew what I was doing [was] wrong, indeed
criminal.” Id. Madoff was sentenced on June 29, 2009 to 150 years in prison.

18. On August 11, 2009, a former BLMIS employee, Frank DiPascali, pled guilty to
participating in and conspiring to perpetuate the Ponzi scheme. At a Plea Hearing on August 11,
2009 in the case entitled United States v. DiPascali, Case No. 09-CR-764 (RJS), DiPascali pled

guilty to a ten-count criminal information. Among other things, DiPascali admitted that the

was commenced.” 15 U.S.C. § 78///(7)(B). Thus, even though the application for a protective decree was filed on
December 15, 2008, the Filing Date in this action is December 11, 2008.

-6-
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fictitious scheme had begun at BLMIS since at least the 1980s. Plea Allocution of Frank
DiPascali at 46, United States v. DiPascali, No. 09-CR-764 (RJS) (S.D.N.Y. Aug. 11, 2009)
(Docket No. 11).

19. As the Trustee appointed under SIPA, the Trustee is charged with recovering and
paying out customer property to BLMIS’ customers, assessing claims, and liquidating any other
assets of the firm for the benefit of the estate and its creditors. The Trustee is in the process of
marshalling BLMIS’ assets, and the liquidation of BLMIS’ assets is well underway. However,
such assets will not be sufficient to reimburse the customers of BLMIS for the billions of dollars
that they invested with BLMIS over the years. Consequently, the Trustee must use his authority
under SIPA and the Bankruptcy Code to pursue recovery from customers who received
preferences and/or payouts of fictitious profits to the detriment of other defrauded customers
whose money was consumed by the Ponzi scheme. Absent this or other recovery actions, the
Trustee will be unable to satisfy the claims described in subparagraphs (A) through (D) of SIPA
section 78fft-2(c)(1).

20. Pursuant to section 78fff-1(a), the Trustee has the general powers of a bankruptcy
trustee in a case under the Bankruptcy Code in addition to the powers granted by SIPA pursuant
to SIPA section 78fff(b). Chapters 1, 3, 5 and subchapters I and II of chapter 7 of the
Bankruptcy Code apply to this proceeding to the extent consistent with SIPA.

21. Pursuant to sections 78ftf(b) and 78///(7)(B) of SIPA, the Filing Date is deemed to
be the date of the filing of the petition within the meaning of section 548 of the Bankruptcy Code
and the date of the commencement of the case within the meaning of section 544 of the

Bankruptcy Code.
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22. The Trustee has standing to bring these claims pursuant to section 78fff-1(a) of

SIPA and the Bankruptcy Code, including sections 323(b) and 704(a)(1), because, among other

reasons:
a. the Defendants received “Customer Property” as defined in 15 U.S.C.
§7811l(4);
b. BLMIS incurred losses as a result of the claims set forth herein;
C. BLMIS’ customers were injured as a result of the conduct detailed herein;
d. SIPC has not reimbursed, and statutorily cannot fully reimburse, all

customers for all of their losses;

e. the Trustee will not be able to fully satisfy all claims;

f. the Trustee, as bailee of customer property, can sue on behalf of the
customer bailors;

g. The Trustee is the assignee of claims paid, and to be paid, to customers of

BLMIS who have filed claims in the liquidation proceeding (such claim-filing customers,
collectively, “Accountholders”). As of the date hereof, the Trustee has received multiple express
unconditional assignments of the applicable Accountholders’ causes of action, which actions
could have been asserted against Defendants and Subsequent Transferee Defendants. As
assignee, the Trustee stands in the shoes of persons who have suffered injury in fact and a
distinct and palpable loss for which the Trustee is entitled to reimbursement in the form of
monetary damages. The Trustee brings this action on behalf of, among others, those defrauded
customers of BLMIS who invested more money in BLMIS than they withdrew; and

h. SIPC is the subrogee of claims paid, and to be paid, to customers of

BLMIS who have filed claims in the liquidation proceeding. SIPC has expressly conferred upon
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the Trustee enforcement of its rights of subrogation with respect to payments it has made and is
making to customers of BLMIS from SIPC funds.

THE FRAUDULENT PONZI SCHEME

23.  Founded in 1959, BLMIS began operations as a sole proprietorship of Madoff and
later, effective January 2001, formed as a New York limited liability company wholly owned by
Madoff. Since in or about 1986, BLMIS operated from its principal place of business at 885
Third Avenue, New York, New York. Madoff, as founder, proprietor, chairman, and chief
executive officer, ran BLMIS together with several family members and a number of additional
employees. BLMIS was registered with the SEC as a securities broker-dealer under section
15(b) of the Securities Exchange Act of 1934, 15 U.S.C. § 780(b). By that registration, BLMIS
is a member of SIPC. BLMIS had three business units: investment advisory (the “IA Business”),
market making and proprietary trading.

24.  For certain accounts in the IA Business, BLMIS purported to participate in a
capital appreciation/depreciation strategy, depending on whether the customer sought to generate
gains or losses. For example, the strategy was executed by either purporting to purchase small
groups of securities near lows and then purporting to sell those same securities at highs, or by
purporting to short-sell securities near highs and then purporting to repurchase those securities
near lows.

25.  For other accounts, Madoff described the IA Business’ strategy as a “split-strike
conversion” strategy. Madoff promised these clients that their funds would be invested in a
basket of common stocks within the S&P 100 Index, which is a collection of the 100 largest U.S.
publicly traded companies. The basket of stocks would be intended to mimic the movement of
the S&P 100 Index. Madoff asserted that he would carefully time purchases and sales to

maximize value, but this meant that the clients’ funds would intermittently be out of the market,
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at which times they would purportedly be invested in U.S. issued securities and money market
funds. The second part of the split-strike conversion strategy was the hedge of such purchases
with option contracts. Madoff purported to purchase and sell S&P 100 Index option contracts
that closely corresponded with the stocks in the basket, thereby controlling the downside risk of
price changes in the basket of stocks.

26. Although clients of the IA Business received monthly or quarterly statements
purportedly showing the securities that were held in — or had been traded through — their
accounts, as well as the growth of and profit from those accounts over time, the trades reported
on these statements were a complete fabrication. The security purchases and sales depicted in
the account statements virtually never occurred and the profits reported were entirely fictitious.
At his Plea Hearing, Madoff admitted that he never in fact purchased any of the securities he
claimed to have purchased for customer accounts. See Plea Allocution of Bernard L. Madoff at
3, United States v. Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50).
Indeed, based on the Trustee’s investigation to date and with the exception of isolated individual
trades for certain clients other than Defendants, there is no record of BLMIS having cleared any
purchase or sale of securities on behalf of the IA Business at the Depository Trust & Clearing
Corporation, the clearing house for such transactions.

27. Prior to his arrest, Madoff assured clients and regulators that he conducted all
trades on the over-the-counter market after hours. To bolster that lie, Madoff periodically wired
tens of millions of dollars to BLMIS’ affiliate, Madoff Securities International Ltd. (“MSIL”), a
London based entity substantially owned by Madoff and his family. There are no records that
MSIL ever used the wired funds to purchase securities for the accounts of the IA Business

clients.
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28. Additionally, based on the Trustee’s investigation to date, there is no evidence
that BLMIS ever purchased or sold any of the options that Madoff claimed on customer
statements to have purchased and sold.

29. For all periods relevant hereto, the IA Business was operated as a Ponzi scheme
and Madoff and his co-conspirators concealed the ongoing fraud in an effort to hinder, delay or
defraud other current and prospective customers of BLMIS. The money received from investors
was not set aside to buy securities as purported, but instead was primarily used to make the
distributions to — or payments on behalf of — other investors. The money sent to BLMIS for
investment, in short, was simply used to keep the scheme going and to enrich Madoff, his
associates and others, including Defendants, until such time as the requests for redemptions in
December 2008 overwhelmed the flow of new investments and caused the inevitable collapse of
the Ponzi scheme.

30. The payments to investors constituted an intentional misrepresentation of fact
regarding the underlying accounts and were an integral and essential part of the fraud. The
payments were necessary to validate the false account statements, and were made to avoid
detection of the fraud, to retain existing investors and to lure other investors into the Ponzi
scheme.

31. During the scheme, certain investors requested and received distributions of the
so-called “profits” listed for their accounts which were nothing more than fictitious profits.
Other investors, from time to time, redeemed or closed their accounts, or removed portions of
purportedly available funds, and were paid consistently with the statements they had been
receiving. Some of those investors later re-invested part or all of those withdrawn payments with

BLMIS.
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32. When payments were made to or on behalf of these investors, including
Defendants, the falsified monthly statements of accounts reported that the accounts of such
investors included substantial gains. In reality, BLMIS had not invested the investors’ principal
as reflected in customer statements. In an attempt to conceal the ongoing fraud and thereby
hinder, delay or defraud other current and prospective investors, BLMIS paid to or on behalf of
certain investors the inflated amounts reflected in the falsified financial statements, including
principal and/or fictitious profits.

33. BLMIS used the funds deposited from new investments to continue operations
and pay redemption proceeds to or on behalf of other investors and to make other transfers. Due
to the siphoning and diversion of new investments to fund redemptions requested by other
investors, BLMIS did not have the funds to pay investors on account of their new investments.
BLMIS was able to stay afloat only by using the principal invested by some clients to pay other
investors or their designees.

34, In an effort to hinder, delay or defraud authorities from detecting the fraud,
BLMIS did not register as an Investment Advisor until September 2006.

35. In or about January 2008, BLMIS filed with the SEC a Uniform Application for
Investment Adviser Registration. The application represented, inter alia, that BLMIS had 23
customer accounts and assets under management of approximately $17.1 billion. In fact, in
January 2008, BLMIS had approximately 4,900 active client accounts with a purported value of
approximately $65 billion under management.

36. Not only did Madoff seek to evade regulators, Madoff also had false audit reports

“prepared” by Friehling & Horowitz, a three-person accounting firm in Rockland County, New
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York. Of the two accountants at the firm, one was semi-retired and living in Florida for many
years prior to the Filing Date.

37. At all times relevant hereto, the liabilities of BLMIS were billions of dollars
greater than the assets of BLMIS. At all relevant times, BLMIS was insolvent in that (i) its
assets were worth less than the value of its liabilities; (ii) it could not meet its obligations as they
came due; and (ii1) at the time of the transfers, BLMIS was left with insufficient capital.

THE TRANSFERS

38.  According to BLMIS' records, multiple accounts (Nos. 1IEM103 and 1EM430)
was maintained with BLMIS, as set forth on Exhibit A (collectively, the "Accounts"). Upon
information and belief, for the Accounts, a Customer Agreement, an Option Agreement, and/or a
Trading Authorization Limited to Purchases and Sales of Securities and Options (collectively,
the "Account Agreements") were executed and delivered to BLMIS at BLMIS' headquarters at
885 Third Avenue, New York, New York.

39.  The Account Agreements were to be performed in New York, New York through
securities trading activities that would take place in New York, New York. The Accounts were
held in New York, New York, and Defendants sent funds to BLMIS and/or to BLMIS’ account
at JPMorgan Chase & Co., Account #xxxxxxxxxxx1703 (the “BLMIS Bank Account”) in New
York, New York for application to the Accounts and the purported conducting of trading
activities. Between the date the Accounts were opened and the Filing Date, Defendants made
deposits to BLMIS through checks and/or wire transfers into the BLMIS Bank Account and/or
received inter-account transfers from other BLMIS accounts.

40. During the six years prior to the Filing Date, BLMIS made transfers (collectively,
the “Transfers”) to Defendants totaling $1,097,000 in fictitious profits from the Ponzi scheme.

The Transfers received by Defendants constitute non-existent profits supposedly earned in the
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Accounts, but, in reality, they were other people’s money. The Transfers were made to or for the
benefit of Defendants and are set forth in Columns 10 and 11 on Exhibit B annexed hereto.

41. The Transfers that are avoidable and recoverable under sections 548(a), 550(a)(1)
and 551 of the Bankruptcy Code and applicable provisions of SIPA, particularly SIPA section
78fff-2(c)(3) totaling $687,000 and are referred to hereafter as the “Two Year Transfers.” See
Exhibit B, Column 10. The Transfers that are avoidable and recoverable under sections 544(b),
550(a)(1) and 551 of the Bankruptcy Code, applicable provisions of SIPA, particularly SIPA
section 78fff-2(c)(3), and applicable provisions of N.Y. CPLR 203(g) (McKinney 2001) and
DCL sections 273 — 279 (McKinney 2001) totaling $1,097,000 and are referred to hereafter as
the “Six Year Transfers.” See Exhibit B, Column 11.

42. On information and belief, some or all of the Transfers were subsequently
transferred by Defendants to Subsequent Transferee Defendants (collectively, the “Subsequent
Transfers”).

43. The Subsequent Transfers, or the value thereof, are recoverable from Subsequent
Transferee Defendants pursuant to §550(a) of the Bankruptcy Code.

44. The Trustee’s investigation is ongoing and the Trustee reserves the right to (i)
supplement the information regarding the Transfers, Subsequent Transfers, and any additional
transfers and (ii) seek recovery of such additional transfers.

45. To the extent that any of the avoidance and/or recovery counts may be
inconsistent with each other, they are to be treated as being pled in the alternative.

CUSTOMER CLAIMS
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46. On or about April 21, 2009, two customer claims were filed with the Trustee
which the Trustee has designated as Claim # 008582 and # 008583 (collectively, the “Customer
Claims™).

47. On or about November 21, 2010, the Trustee issued a Notice of Trustee’s
Determination of Claim (the “Determination’) with respect to the Customer Claims. A copy of
the Determination is attached hereto as Exhibit C.

48. No objection to the Determination was filed with the Court.

49. On December 23, 2008, this Court entered an Order on Application for Entry of
an Order Approving Form and Manner of Publication and Mailing of Notices, Specifying
Procedures for Filing, Determination and Adjudication of Claims, and Providing Other Relief
(“Claims Procedures Order”; Docket No. 12). The Claims Procedures Order includes a process
for determination and allowance of claims under which the Trustee has been operating. The
Trustee intends to resolve the Customer Claims and any related objections to the Trustee’s
determination of such claims through a separate hearing as contemplated by the Claims
Procedures Order.

COUNT ONE
FRAUDULENT TRANSFER — 11 U.S.C. §§ 548(a)(1)(A), 550(a) AND 551

50. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

51. Each of the Two Year Transfers was made on or within two years before the
Filing Date.

52. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in
property within the meaning of section 101(54) of the Bankruptcy Code and pursuant to section

78£Ff-2(c)(3) of SIPA.
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53. Each of the Two Year Transfers was made by BLMIS with the actual intent to
hinder, delay or defraud some or all of BLMIS’ then existing and/or future creditors.

54. Each of the Two Year Transfers constitutes a fraudulent transfer avoidable by the
Trustee pursuant to section 548(a)(1)(A) of the Bankruptcy Code and recoverable from
Defendants pursuant to section 550(a) of the Bankruptcy Code and section 78fff-2(c)(3) of SIPA.

55. As a result of the foregoing, pursuant to sections 548(a)(1)(A), 550(a), and 551 of
the Bankruptcy Code and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment
against Defendants: (a) avoiding and preserving the Two Year Transfers, (b) directing that the
Two Year Transfers be set aside, and (c) recovering the Two Year Transfers, or the value
thereof, from Defendants for the benefit of the estate of BLMIS.

COUNT TWO
FRAUDULENT TRANSFER — 11 U.S.C. §§ 548(a)(1)(B), 550(a) AND 551

56. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

57. Each of the Two Year Transfers was made on or within two years before the
Filing Date.

58. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in
property within the meaning of section 101(54) of the Bankruptcy Code and pursuant to section
78fff-2(c)(3) of SIPA.

59. BLMIS received less than reasonably equivalent value in exchange for each of the
Two Year Transfers.

60. At the time of each of the Two Year Transfers, BLMIS was insolvent, or became

insolvent as a result of the Two Year Transfers.
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61. At the time of each of the Two Year Transfers, BLMIS was engaged in a business
or a transaction, or was about to engage in a business or transaction, for which any property
remaining with BLMIS was an unreasonably small capital.

62. At the time BLMIS made each of the Two Year Transfers, BLMIS had incurred,
was intending to incur, or believed that it would incur debts beyond its ability to pay them as the
debts matured.

63. Each of the Two Year Transfers constitutes a fraudulent transfer avoidable by the
Trustee pursuant to section 548(a)(1)(B) of the Bankruptcy Code and recoverable from the
Defendants pursuant to section 550(a) of the Bankruptcy Code and section 78fff-2(c)(3) of SIPA.

64. As a result of the foregoing, pursuant to sections 548(a)(1)(B), 550(a), and 551 of
the Bankruptcy Code and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment
against Defendants: (a) avoiding and preserving the Two Year Transfers, (b) directing that the
Two Year Transfers be set aside, and (c) recovering the Two Year Transfers, or the value
thereof, from Defendants for the benefit of the estate of BLMIS.

COUNT THREE

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 276,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a) AND 551

65. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

66. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

67.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined

under DCL section 270.
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68. Each of the Six Year Transfers was made by BLMIS with the actual intent to
hinder, delay or defraud the creditors of BLMIS. BLMIS made each of the Six Year Transfers to
or for the benefit of Defendants in furtherance of a fraudulent investment scheme.

69. As a result of the foregoing, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendants: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c¢) recovering the Six Year
Transfers, or the value thereof, from Defendants for the benefit of the estate of BLMIS.

COUNT FOUR

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 273
AND 278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a) AND 551

70. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

71. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

72.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined

under DCL section 270.
73.  BLMIS did not receive fair consideration for any of the Six Year Transfers.
74. BLMIS was insolvent, or became insolvent as a result of the Six Year Transfers.

75.  As a result of the foregoing, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the

Trustee is entitled to a judgment against Defendants: (a) avoiding and preserving the Six Year
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Transfers, (b) directing that the Six Year Transfers be set aside, and (c¢) recovering the Six Year
Transfers, or the value thereof, from Defendants for the benefit of the estate of BLMIS.
COUNT FIVE

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 274,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 5S50(a), AND 551

76. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

77. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

78.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

79.  BLMIS did not receive fair consideration for any of the Six Year Transfers.

80. At the time BLMIS made each of the Six Year Transfers, BLMIS was engaged or
was about to engage in a business or transaction for which the property remaining in its hands
after each of the Six Year Transfers was an unreasonably small capital.

81.  As a result of the foregoing, pursuant to DCL sections 274, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendants: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c) recovering the Six Year

Transfers, or the value thereof, from Defendants for the benefit of the estate of BLMIS.
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COUNT SIX
FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 275,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a), AND 551

82. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

83. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

84.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

85.  BLMIIS did not receive fair consideration for any of the Six Year Transfers.

86. At the time BLMIS made each of the Six Year Transfers, BLMIS had incurred,
was intending to incur, or believed that it would incur debts beyond its ability to pay them as the
debts matured.

87.  As a result of the foregoing, pursuant to DCL sections 275, 278 and/or 279 and
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendants: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c) recovering the Six Year
Transfers, or the value thereof, from Defendants for the benefit of the estate of BLMIS.

COUNT SEVEN

RECOVERY OF SUBSEQUENT TRANSFER — NEW YORK DEBTOR AND
CREDITOR LAW §§ 278 AND/OR 279 AND 11 U.S.C. §§ 544, 548, 550(a) AND 551

88. To the extent applicable, the Trustee incorporates by reference the allegations

contained in the previous paragraphs of this Complaint as if fully rewritten herein.

-20-



Case 1:11-cv-08741-JSR Document 13-1 Filed 04/03/12 Page 131 of 167

89. Each of the Transfers is avoidable under sections 544 and 548 of the Bankruptcy
Code, DCL sections 273, 274, 275 and/or 276 and section 78fft-2(c)(3) of SIPA.

90. On information and belief, the Subsequent Transfers were transferred by
Defendants to Subsequent Transferee Defendants.

91. Each of the Subsequent Transfers was made directly or indirectly to Subsequent
Transferee Defendants.

92. Subsequent Transferee Defendants are an immediate or mediate transferee of the
Subsequent Transfers from Defendants.

93. As a result of the foregoing and the avoidance of the within Transfers, pursuant to
DCL sections 278 and/or 279, sections 544(b), 548(a), 550(a) and 551 of the Bankruptcy Code,
and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment against Subsequent
Transferee Defendants: (a) avoiding and preserving the Subsequent Transfers, (b) directing that
the Subsequent Transfers be set aside, and (c) recovering the Subsequent Transfers, or the value
thereof, from the Subsequent Transferee Defendants for the benefit of the estate of BLMIS.

WHEREFORE, the Trustee respectfully requests that this Court enter judgment in favor
of the Trustee and against Defendants as follows:

1. On the First Claim for Relief, pursuant to sections 548(a)(1)(A), 550(a) and 551
of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the Two
Year Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering the
Two Year Transfers, or the value thereof, from Defendants for the benefit of the estate of
BLMIS;

il. On the Second Claim for Relief, pursuant to sections 548(a)(1)(B), 550(a) and

551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the
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Two Year Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering
the Two Year Transfers, or the value thereof, from Defendants for the benefit of the estate of
BLMIS;

1ii. On the Third Claim for Relief, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c¢) recovering the Six Year Transfers, or the value thereof, from Defendants for the
benefit of the estate of BLMIS;

1v. On the Fourth Claim for Relief, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c¢) recovering the Six Year Transfers, or the value thereof, from Defendants for the
benefit of the estate of BLMIS;

V. On the Fifth Claim for Relief, pursuant to DCL sections 274, 278 and/or 279,
sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing the Six Year Transfers be set
aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendants for the
benefit of the estate of BLMIS;

Vi. On the Sixth Claim for Relief, pursuant to DCL sections 275, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c¢) recovering the Six Year Transfers, or the value thereof, from Defendants for the

benefit of the estate of BLMIS;
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vii.  On the Seventh Claim for Relief as a result of the avoidance of the within
Transfers, pursuant to DCL section 278 and/or 279, sections 544(b), 548, 550(a) and 551 of the
Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the Subsequent
Transfers; (b) directing that the Subsequent Transfers be set aside; and (c) recovering the
Subsequent Transfers, or the value thereof, from Subsequent Transferee Defendants for the
benefit of the estate of BLMIS;

viii.  On all Claims for Relief, pursuant to federal common law and N.Y. CPLR 5001
and 5004 awarding the Trustee prejudgment interest from the date on which the Transfers were
received;

1X. On all Claims for Relief, establishment of a constructive trust over the proceeds of
the transfers in favor of the Trustee for the benefit of BLMIS’ estate;

X. On all Claims for Relief, assignment of Defendants’ income tax refunds from the
United States, state and local governments paid on fictitious profits during the course of the
scheme;

Xi. On all Claims for Relief, awarding the Trustee all applicable interest, costs, and
disbursements of this action; and

Xil. On all Claims for Relief, granting Plaintiff such other, further, and different relief

as the Court deems just, proper, and equitable.
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Exhibit A

MARCIA KOTZEN FAMILY TRUST STEPHENY RIEMER AND LINDA PARESKY CO-TSTEES

NUE ber
1EM103

GILBERT M KOTZEN AS TRUSTEE OF THE GILBERT M KOTZEN 1982 TST DTD 10/18/1982

1EM430

MADC0491 00000001



Column 1

Date

1/4/1993
2o
6/20/1994
520/1004
12/18/1995
49 1996
9/30/1998
B lo/1009
1/13/2000
4172000
7/18/2000
82272000
9/12/2000
L172001
2/21/2002
3/23/2006
11/22/2006
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BLMIS ACCOUNT NO. 1IEM103 - MARCIA KOTZEN FAMILY TRUST STEPHENY RIEMER AND LINDA PARESKY CO-TSTEES

Exhibit B

Column 2 Column 3 Column 4 Column 5 Column 6 Column 7 Column 8 Column 9 Column 10 Column 11
Transaction Amount 90-Day 2-Year 6-Year
Transaction Reported in Cash Cash Transfers of Transfers of Balance of Preferential Fraudulent Fraudulent
Description Customer Statement Deposits Withdrawals Principal In Principal OQut Principal Transfers Transfers Conveyances
TRANS FROME & M 2 (1E0002) 368,332 M - - 240,000 - 240,000 - -
50,000 - - - 290.000 - -
(5,000) (5,000) - - 285,000 - -
(20.000) (20.000) - - 265.000 - -
(85,000) (85,000) - - 180,000 - -
(10.000) (10.000) - - 170.000 - -
50,000 - - - 220,000 - -
100,000 - - - 320,000 - -
100,000 - - - 420,000 - -
(35.000) (33.000) - - 387.000 - -
(25,000) (25,000) - - 362,000 - -
(35.000) (33.000) - - 329.000 - -
(45,000) B - (45,000) - - 284,000 - -
(25.000) % - (25.000) - - 259.000 - -
TRANS TO 1EM43030 (1EM430) (600,000) el - - - (259,000) - - -
CHECK (300,000) - - (300,000) - - - (300,000) - - (300,000)
CHECK (110,000) - (110,000) - - (410,000) - (110,000)
Total: $ 300,000 $ (691,000) $ 240,000 $ (259,000) $ (410,000) $ - $ (410,000)

m Although BLMIS statements reflect that a larger transfer was made into the account on this date, a portion of the "transferred" funds consisted of fictitious profits which were never achieved and thus could not

have been transferred. Accordingly, only the applicable principal was transferred into this account on this date.

e Although BLMIS statements reflect that a larger transfer was made out of the account on this date, a portion of the "transferred" funds consisted of fictitious profits which were never achieved and thus could not

have been transferred. Accordingly, only the principal r ining in the t was transferred out of the account on this date.

Page 1 of 1 - 1IEM103

MADC0491 00000002
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BLMIS ACCOUNT NO. 1EM430 - GILBERT M KOTZEN AS TRUSTEE OF THE GILBERT M KOTZEN 1982 TST DTD 10/18/1982

Column 1 Column 2 Column 3 Column 4 Column 5 Column 6 Column 7 Column 8 Column 9 Column 10 Column 11
Transaction Amount 90-Day 2-Year 6-Year
Transaction Reported in Cash Cash Transfers of Transfers of Balance of Preferential Fraudulent Fraudulent
Date Description Customer Statement Deposits Withdrawals Principal In Principal Out Principal Transfers Transfers Conveyances

2/21/2002  TRANS FROM 1EM10330 600,000 M - 259,000 259,000 - -
117574004 CcOoEck— (i a0 {100.000) 159,000 = =
1/21/2005 CHECK (20,000) (20,000) 139,000 - -
pobhis CHECK (i 000y (11,000 128.000 = =
5/16/2005  CHECK (22,000) (22,000) 106,000 - -
Ga0005 emck 56,000, (56.000) 50,000 = =
6/16/2005  CHECK (22,000) (22,000) 28,000 - - -
10/i872007 CHECKW (555 000) (535,000) (507.000) (07.000) 307.000)
3/4/2008  CHECK (80,000) (80,000) (587,000) (80,000) (80,000)
GiR008 CHECK (il a0y {00.000) . (G87.000) {a60.000) {100,000)

Total: (946,000 259,000 $ (687,000) (687,000)  $ (687,000

m Although BLMIS statements reflect that a larger transfer was made into the account on this date, a portion of the "transferred"” funds consisted of fictitious profits which were never achieved and thus could
not have been transferred. Accordingly, only the principal remaining in the originating account was transferred into this account on this date.

Page 1 of 1 - IEM430

MADCO0491 00000003
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Bernard L. Madoff Investment Securities LLC and Bernard L. Madoff

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES INVESTOR PROTECTION
CORPORATION,

Plaintiff-Applicant,
V.

BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.

In re:
BERNARD L. MADOFF,

Debtor.

IRVING H. PICARD, Trustee for the Liquidation
of Bernard L. Madoff Investment Securities LLC,

Plaintiff,
V.

RUSSELL J. DeLUCIA,

Defendant.

Adv. Pro. No. 08-01789 (BRL)
SIPA LIQUIDATION

(Substantively Consolidated)

Adv. Pro. No. 10- (BRL)
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COMPLAINT

Irving H. Picard (the “Trustee”), as trustee for the liquidation of the business of
Bernard L. Madoff Investment Securities LLC (“BLMIS”) under the Securities Investor
Protection Act, 15 U.S.C. §§ 78aaa, et seq. (“SIPA™),! and the substantively consolidated estate
of Bernard L. Madoff individually (“Madoft”), by and through his undersigned counsel, for his
complaint (the “Complaint”), states as follows:

NATURE OF PROCEEDING

1. This adversary proceeding arises from the massive Ponzi scheme perpetrated by
Madoff. Over the course of the scheme, there were more than 8,000 client accounts at BLMIS.
In early December 2008, BLMIS generated client account statements for its approximately 4,900
open client accounts. When added together, these statements purport that clients of BLMIS had
approximately $65 billion invested with BLMIS. In reality, BLMIS had assets on hand worth a
small fraction of that amount. On March 12, 2009, Madoff admitted to the fraudulent scheme
and pled guilty to 11 felony counts, and was sentenced on June 29, 2009 to 150 years in prison.
The within defendant Russell J. Delucia (“Defendant”) received avoidable transfers from
BLMIS.

2. Defendant was a beneficiary of this Ponzi scheme. Since December 11, 2002,
Defendant received the amount of $579,948 from BLMIS. The Trustee’s investigation has
revealed that all of this amount represented fictitious profits from the Ponzi scheme.
Accordingly, Defendant has received $579,948 of other people’s money. This action is brought
to recover the fictitious profit amount so that this customer property can be equitably distributed

among all of the victims of BLMIS.

! For convenience, future reference to SIPA will not include “15 U.S.C.”
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3. This adversary proceeding is brought pursuant to sections 78fff(b), 78fff-1(a) and
78fft-2(c)(3) of SIPA, sections 105(a), 544, 548(a), 550(a) and 551 of title 11 of the United
States Code (the “Bankruptcy Code”), the New York Fraudulent Conveyance Act (New York
Debtor and Creditor Law § 270 et seq. (McKinney 2001) (“DCL”)) and other applicable law, for
avoidance of fraudulent conveyances in connection with certain transfers of property by BLMIS
to or for the benefit of Defendant. The Trustee seeks to set aside such transfers and preserve and
recover the property for the benefit of BLMIS’ defrauded customers.

JURISDICTION AND VENUE

4. This is an adversary proceeding commenced before the same Court before whom
the main underlying SIPA proceeding, No. 08-01789 (BRL) (the “SIPA Proceeding”), is
pending. The SIPA Proceeding was originally brought in the United States District Court for the
Southern District of New York as Securities Exchange Commission v. Bernard L. Madoff
Investment Securities LLC et al., No. 08 CV 10791 (the “District Court Proceeding”) and has
been referred to this Court. This Court has jurisdiction over this adversary proceeding under 28
U.S.C. § 1334(b) and 15 U.S.C. §§ 78eee(b)(2)(A) and (b)(4).

5. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (H) and (O).

6. Venue in this district is proper under 28 U.S.C. § 1409.

DEFENDANT

7. Upon information and belief, Defendant maintains his residence in Cambridge,
MA. Defendant holds BLMIS account number 1ZA105 in the name, “RUSSELL J. DeLUCIA,”

(hereafter, the “Account”), with the account address reported as being in Cambridge, MA.



Case 1:11-cv-08741-JSR Document 13-1 Filed 04/03/12 Page 141 of 167

BACKGROUND, THE TRUSTEE AND STANDING

8. On December 11, 2008 (the “Filing Date”),”> Madoff was arrested by federal
agents for violation of the criminal securities laws, including, inter alia, securities fraud,
investment adviser fraud, and mail and wire fraud. Contemporaneously, the Securities and
Exchange Commission (“SEC”) filed a complaint in the District Court which commenced the
District Court Proceeding against Madoff and BLMIS. The District Court Proceeding remains
pending in the District Court. The SEC complaint alleged that Madoff and BLMIS engaged in
fraud through the investment advisor activities of BLMIS.

9. On December 12, 2008, The Honorable Louis L. Stanton of the District Court
entered an order appointing Lee S. Richards, Esq. (the “Receiver”) as receiver for the assets of
BLMIS.

10. On December 15, 2008, pursuant to section 78eee(a)(4)(A) of SIPA, the SEC
consented to a combination of its own action with an application of the Securities Investor
Protection Corporation (“SIPC”). Thereafter, pursuant to section 78eee(a)(4)(B) of SIPA, SIPC
filed an application in the District Court alleging, inter alia, that BLMIS was not able to meet its
obligations to securities customers as they came due and, accordingly, its customers needed the
protections afforded by SIPA.

11.  Also on December 15, 2008, Judge Stanton granted the SIPC application and

entered an order pursuant to SIPA (the “Protective Decree’), which, in pertinent part:

2 Section 781/1(7)(B) of SIPA states that the filing date is “the date on which an application for a protective decree is
filed under 78eee(a)(3),” except where the debtor is the subject of a proceeding pending before a United States court
“in which a receiver, trustee, or liquidator for such debtor has been appointed and such proceeding was commenced
before the date on which such application was filed, the term ‘filing date’ means the date on which such proceeding
was commenced.” 15 U.S.C. § 781ll(7)(B). Thus, even though the application for a protective decree was filed on
December 15, 2008, the Filing Date in this action is December 11, 2008.
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a. appointed the Trustee for the liquidation of the business of BLMIS
pursuant to section 78eee(b)(3) of SIPA;

b. appointed Baker & Hostetler LLP as counsel to the Trustee pursuant to
section 78eee(b)(3) of SIPA; and

c. removed the case to this Court pursuant to section 78eee(b)(4) of SIPA.
By this Protective Decree, the Receiver was removed as Receiver for BLMIS.

12. By orders dated December 23, 2008 and February 4, 2009, respectively, the
Bankruptcy Court approved the Trustee’s bond and found that the Trustee was a disinterested
person. Accordingly, the Trustee is duly qualified to serve and act on behalf of the estate of
BLMIS.

13. At a Plea Hearing on March 12, 2009 in the case captioned United States v.
Madoff, Case No. 09-CR-213(DC), Madoff pled guilty to an eleven-count criminal information
filed against him by the United States Attorneys’ Office for the Southern District of New York.
At the Plea Hearing, Madoff admitted that he “operated a Ponzi scheme through the investment
advisory side of [BLMIS].” Plea Allocution of Bernard L. Madoff at 23, United States v.
Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50). Additionally,
Madoff asserted “[a]s I engaged in my fraud, I knew what I was doing [was] wrong, indeed
criminal.” Id. Madoff was sentenced on June 29, 2009 to 150 years in prison.

14. On August 11, 2009, a former BLMIS employee, Frank DiPascali, pled guilty to
participating in and conspiring to perpetuate the Ponzi scheme. At a Plea Hearing on August 11,
2009 in the case entitled United States v. DiPascali, Case No. 09-CR-764 (RJS), DiPascali pled
guilty to a ten-count criminal information. Among other things, DiPascali admitted that the

fictitious scheme had begun at BLMIS since at least the 1980s. Plea Allocution of Frank
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DiPascali at 46, United States v. DiPascali, No. 09-CR-764 (RJS) (S.D.N.Y. Aug. 11, 2009)
(Docket No. 11).

15. As the Trustee appointed under SIPA, the Trustee is charged with recovering and
paying out customer property to BLMIS’ customers, assessing claims, and liquidating any other
assets of the firm for the benefit of the estate and its creditors. The Trustee is in the process of
marshalling BLMIS’ assets, and the liquidation of BLMIS’ assets is well underway. However,
such assets will not be sufficient to reimburse the customers of BLMIS for the billions of dollars
that they invested with BLMIS over the years. Consequently, the Trustee must use his authority
under SIPA and the Bankruptcy Code to pursue recovery from customers who received
preferences and/or payouts of fictitious profits to the detriment of other defrauded customers
whose money was consumed by the Ponzi scheme. Absent this or other recovery actions, the
Trustee will be unable to satisfy the claims described in subparagraphs (A) through (D) of SIPA
section 78fft-2(c)(1).

16. Pursuant to section 78fff-1(a), the Trustee has the general powers of a bankruptcy
trustee in a case under the Bankruptcy Code in addition to the powers granted by SIPA pursuant
to SIPA section 78fff(b). Chapters 1, 3, 5 and subchapters I and II of chapter 7 of the
Bankruptcy Code apply to this proceeding to the extent consistent with SIPA.

17. Pursuant to sections 78ftf(b) and 78///(7)(B) of SIPA, the Filing Date is deemed to
be the date of the filing of the petition within the meaning of section 548 of the Bankruptcy Code
and the date of the commencement of the case within the meaning of section 544 of the

Bankruptcy Code.
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18. The Trustee has standing to bring these claims pursuant to section 78fff-1(a) of

SIPA and the Bankruptcy Code, including sections 323(b) and 704(a)(1), because, among other

reasons:
a. Defendants received “Customer Property” as defined in 15 U.S.C.
§7811l(4);
b. BLMIS incurred losses as a result of the claims set forth herein;
C. BLMIS’ customers were injured as a result of the conduct detailed herein;
d. SIPC has not reimbursed, and statutorily cannot fully reimburse, all

customers for all of their losses;

e. the Trustee will not be able to fully satisfy all claims;

f. the Trustee, as bailee of customer property, can sue on behalf of the
customer bailors;

g. the Trustee is the assignee of claims paid, and to be paid, to customers of

BLMIS who have filed claims in the liquidation proceeding (such claim-filing customers,
collectively, “Accountholders”). As of the date hereof, the Trustee has received multiple express
unconditional assignments of the applicable Accountholders’ causes of action, which actions
could have been asserted against Defendant. As assignee, the Trustee stands in the shoes of
persons who have suffered injury in fact and a distinct and palpable loss for which the Trustee is
entitled to reimbursement in the form of monetary damages. The Trustee brings this action on
behalf of, among others, those defrauded customers of BLMIS who invested more money in
BLMIS than they withdrew; and

h. SIPC is the subrogee of claims paid, and to be paid, to customers of

BLMIS who have filed claims in the liquidation proceeding. SIPC has expressly conferred upon
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the Trustee enforcement of its rights of subrogation with respect to payments it has made and is
making to customers of BLMIS from SIPC funds.

THE FRAUDULENT PONZI SCHEME

19.  Founded in 1959, BLMIS began operations as a sole proprietorship of Madoff and
later, effective January 2001, formed as a New York limited liability company wholly owned by
Madoff. Since in or about 1986, BLMIS operated from its principal place of business at 885
Third Avenue, New York, New York. Madoff, as founder, proprietor, chairman, and chief
executive officer, ran BLMIS together with several family members and a number of additional
employees. BLMIS was registered with the SEC as a securities broker-dealer under section
15(b) of the Securities Exchange Act of 1934, 15 U.S.C. § 780(b). By that registration, BLMIS
is a member of SIPC. BLMIS had three business units: investment advisory (the “IA Business”),
market making and proprietary trading.

20.  For certain accounts in the IA Business, BLMIS purported to participate in a
capital appreciation/depreciation strategy, depending on whether the customer sought to generate
gains or losses. For example, the strategy was executed by either purporting to purchase small
groups of securities near lows and then purporting to sell those same securities at highs, or by
purporting to short-sell securities near highs and then purporting to repurchase those securities
near lows.

21.  For other accounts, Madoff described the IA Business’ strategy as a “split-strike
conversion” strategy. Madoff promised these clients that their funds would be invested in a
basket of common stocks within the S&P 100 Index, which is a collection of the 100 largest U.S.
publicly traded companies. The basket of stocks would be intended to mimic the movement of
the S&P 100 Index. Madoff asserted that he would carefully time purchases and sales to

maximize value, but this meant that the clients’ funds would intermittently be out of the market,

-8-
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at which times they would purportedly be invested in U.S. issued securities and money market
funds. The second part of the split-strike conversion strategy was the hedge of such purchases
with option contracts. Madoff purported to purchase and sell S&P 100 Index option contracts
that closely corresponded with the stocks in the basket, thereby controlling the downside risk of
price changes in the basket of stocks.

22. Although clients of the IA Business received monthly or quarterly statements
purportedly showing the securities that were held in — or had been traded through — their
accounts, as well as the growth of and profit from those accounts over time, the trades reported
on these statements were a complete fabrication. The security purchases and sales depicted in
the account statements virtually never occurred and the profits reported were entirely fictitious.
At his Plea Hearing, Madoff admitted that he never in fact purchased any of the securities he
claimed to have purchased for customer accounts. See Plea Allocution of Bernard L. Madoff at
3, United States v. Madoff, No. 09-CR-213 (DC) (S.D.N.Y. March 12, 2009) (Docket No. 50).
Indeed, based on the Trustee’s investigation to date and with the exception of isolated individual
trades for certain parties other than Defendant, there is no record of BLMIS having cleared any
purchase or sale of securities on behalf of the IA Business at the Depository Trust & Clearing
Corporation, the clearing house for such transactions.

23. Prior to his arrest, Madoff assured clients and regulators that he conducted all
trades on the over-the-counter market after hours. To bolster that lie, Madoff periodically wired
tens of millions of dollars to BLMIS’ affiliate, Madoff Securities International Ltd. (“MSIL”), a
London based entity substantially owned by Madoff and his family. There are no records that
MSIL ever used the wired funds to purchase securities for the accounts of the IA Business

clients.
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24. Additionally, based on the Trustee’s investigation to date, there is no evidence
that BLMIS ever purchased or sold any of the options that Madoff claimed on customer
statements to have purchased and sold.

25. For all periods relevant hereto, the IA Business was operated as a Ponzi scheme
and Madoff and his co-conspirators concealed the ongoing fraud in an effort to hinder, delay or
defraud other current and prospective customers of BLMIS. The money received from investors
was not set aside to buy securities as purported, but instead was primarily used to make the
distributions to — or payments on behalf of — other investors. The money sent to BLMIS for
investment, in short, was simply used to keep the scheme going and to enrich Madoff, his
associates and others, including Defendant, until such time as the requests for redemptions in
December 2008 overwhelmed the flow of new investments and caused the inevitable collapse of
the Ponzi scheme.

26. The payments to investors constituted an intentional misrepresentation of fact
regarding the underlying accounts and were an integral and essential part of the fraud. The
payments were necessary to validate the false account statements and were made to avoid
detection of the fraud, to retain existing investors, and to lure other investors into the Ponzi
scheme.

27. During the scheme, certain investors requested and received distributions of the
so-called “profits” listed for their accounts which were nothing more than fictitious profits.
Other investors, from time to time, redeemed or closed their accounts, or removed portions of
purportedly available funds, and were paid consistently with the statements they had been
receiving. Some of those investors later re-invested part or all of those withdrawn payments with

BLMIS.

-10-
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28. When payments were made to or on behalf of these investors, including
Defendant, the falsified monthly statements of accounts reported that the accounts of such
investors included substantial gains. In reality, BLMIS had not invested the investors’ principal
as reflected in customer statements. In an attempt to conceal the ongoing fraud and thereby
hinder, delay or defraud other current and prospective investors, BLMIS paid to or on behalf of
certain investors the inflated amounts reflected in the falsified financial statements, including
principal and/or fictitious profits.

29. BLMIS used the funds deposited from new investments to continue operations
and pay redemption proceeds to or on behalf of other investors and to make other transfers. Due
to the siphoning and diversion of new investments to fund redemptions requested by other
investors, BLMIS did not have the funds to pay investors on account of their new investments.
BLMIS was able to stay afloat only by using the principal invested by some clients to pay other
investors or their designees.

30. In an effort to hinder, delay or defraud authorities from detecting the fraud,
BLMIS did not register as an Investment Advisor until September 2006.

31. In or about January 2008, BLMIS filed with the SEC a Uniform Application for
Investment Adviser Registration. The application represented, inter alia, that BLMIS had 23
customer accounts and assets under management of approximately $17.1 billion. In fact, in
January 2008, BLMIS had approximately 4,900 active client accounts with a purported value of
approximately $65 billion under management.

32. Not only did Madoff seek to evade regulators, Madoff also had false audit reports

“prepared” by Friehling & Horowitz, a three-person accounting firm in Rockland County, New

-11-



Case 1:11-cv-08741-JSR Document 13-1 Filed 04/03/12 Page 149 of 167

York. Of the two accountants at the firm, one was semi-retired and living in Florida for many
years prior to the Filing Date.

33, At all times relevant hereto, the liabilities of BLMIS were billions of dollars
greater than the assets of BLMIS. At all relevant times, BLMIS was insolvent in that (i) its
assets were worth less than the value of its liabilities; (ii) it could not meet its obligations as they
came due; and (ii1) at the time of the transfers, BLMIS was left with insufficient capital.

THE TRANSFERS

34, According to BLMIS' records, the Account was maintained with BLMIS, as set
forth on Exhibit A. Upon information and belief, for the Account, a Customer Agreement, an
Option Agreement, and/or a Trading Authorization Limited to Purchases and Sales of Securities
and Options (collectively, the "Account Agreements") were executed and delivered to BLMIS at
BLMIS' headquarters at 885 Third Avenue, New York, New York.

35.  The Account Agreements were to be performed in New York, New York through
securities trading activities that would take place in New York, New York. The Account was
held in New York, New York, and funds were sent to BLMIS and/or to BLMIS’ account at
JPMorgan Chase & Co., Account #xxxxxxxxxxx1703 (the “BLMIS Bank Account”) in New
York, New York for application to the Account and the purported conducting of trading
activities. Between the date the Account was opened and the Filing Date, deposits were made
for application to the Account to BLMIS through checks and/or wire transfers into the BLMIS
Bank Account and/or inter-account transfers from other BLMIS accounts.

36. During the six years prior to the Filing Date, BLMIS made transfers (collectively,
the “Transfers”) to Defendant totaling $579,948 in fictitious profits from the Ponzi scheme. The

Transfers received by Defendant constitute non-existent profits supposedly earned in the

-12-
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Account, but, in reality, they were other people’s money. The Transfers were made to or for the
benefit of Defendant and are set forth in Columns 10 and 11 on Exhibit B annexed hereto.

37. The Transfers that are avoidable and recoverable under sections 544(b), 550(a)(1)
and 551 of the Bankruptcy Code, applicable provisions of SIPA, particularly SIPA section 78fft-
2(c)(3), and applicable provisions of N.Y. CPLR 203(g) (McKinney 2001) and DCL sections
273 — 279 (McKinney 2001) total $579,948 and are referred to hereafter as the “Six Year
Transfers.” See Exhibit B, Column 11. The Transfers that are avoidable and recoverable under
sections 548(a), 550(a)(1) and 551 of the Bankruptcy Code and applicable provisions of SIPA,
particularly SIPA section 78ftf-2(c)(3), total $200,869 and are referred to hereafter as the “Two
Year Transfers.” See Exhibit B, Column 10.

38. The Trustee’s investigation is ongoing and the Trustee reserves the right to
(1) supplement the information regarding the Transfers, and any additional transfers and (ii) seek
recovery of such additional transfers.

39. To the extent that any of the avoidance and/or recovery counts may be
inconsistent with each other, they are to be treated as being pled in the alternative.

CUSTOMER CLAIMS

40. On or about June 29, 2009, a customer claim was filed with the Trustee, which the
Trustee has designated as Claim # 012793 (the “Customer Claim”).

41. On or about June 8, 2010, the Trustee issued a Notice of Trustee’s Determination
of Claim (the “Determination”) with respect to the Customer Claim. A copy of the
Determination is attached hereto as Exhibit C.

42.  No objection to the Determination was filed with the Court.

43.  On December 23, 2008, this Court entered an Order on Application for Entry of

an Order Approving Form and Manner of Publication and Mailing of Notices, Specifying

-13-
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Procedures for Filing, Determination and Adjudication of Claims, and Providing Other Relief
(“Claims Procedures Order”; Docket No. 12). The Claims Procedures Order includes a process
for determination and allowance of claims under which the Trustee has been operating. The
Trustee intends to resolve the Customer Claim and any related objection to the Trustee’s
determination of such claim through a separate hearing as contemplated by the Claims
Procedures Order.

COUNT ONE
FRAUDULENT TRANSFER — 11 U.S.C. §§ 548(a)(1)(A), 550(a) AND 551

44. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

45. Each of the Two Year Transfers was made on or within two years before the
Filing Date.

46. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in
property within the meaning of section 101(54) of the Bankruptcy Code and pursuant to section
78fff-2(c)(3) of SIPA.

47. Each of the Two Year Transfers was made by BLMIS with the actual intent to
hinder, delay, or defraud some or all of BLMIS’ then existing and/or future creditors.

48. Each of the Two Year Transfers constitutes a fraudulent transfer avoidable by the
Trustee pursuant to section 548(a)(1)(A) of the Bankruptcy Code and recoverable from
Defendant pursuant to section 550(a) of the Bankruptcy Code and section 78fff-2(c)(3) of SIPA.

49. As a result of the foregoing, pursuant to sections 548(a)(1)(A), 550(a), and 551 of
the Bankruptcy Code and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment

against Defendant: (a) avoiding and preserving the Two Year Transfers, (b) directing that the
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Two Year Transfers be set aside, and (c) recovering the Two Year Transfers, or the value
thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT TWO
FRAUDULENT TRANSFER — 11 U.S.C. §§ 548(a)(1)(B), 550(a) AND 551

50. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

51. Each of the Two Year Transfers was made on or within two years before the
Filing Date.

52. Each of the Two Year Transfers constituted a transfer of an interest of BLMIS in
property within the meaning of section 101(54) of the Bankruptcy Code and pursuant to section
78fff-2(c)(3) of SIPA.

53. BLMIS received less than reasonably equivalent value in exchange for each of the
Two Year Transfers.

54, At the time of each of the Two Year Transfers, BLMIS was insolvent, or became
insolvent as a result of the Two Year Transfers.

55. At the time of each of the Two Year Transfers, BLMIS was engaged in a business
or a transaction, or was about to engage in a business or transaction, for which any property
remaining with BLMIS was an unreasonably small capital.

56. At the time BLMIS made each of the Two Year Transfers, BLMIS had incurred,
was intending to incur, or believed that it would incur debts beyond its ability to pay them as the
debts matured.

57. Each of the Two Year Transfers constitutes a fraudulent transfer avoidable by the
Trustee pursuant to section 548(a)(1)(B) of the Bankruptcy Code and recoverable from the

Defendant pursuant to section 550(a) of the Bankruptcy Code and section 78fff-2(c)(3) of SIPA.
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58. As a result of the foregoing, pursuant to sections 548(a)(1)(B), 550(a), and 551 of
the Bankruptcy Code and section 78fff-2(c)(3) of SIPA, the Trustee is entitled to a judgment
against Defendant: (a) avoiding and preserving the Two Year Transfers, (b) directing that the
Two Year Transfers be set aside, and (c) recovering the Two Year Transfers, or the value
thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT THREE

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 276,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a) AND 551

59. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of this Complaint as if fully rewritten herein.

60. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

61.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

62.  Each of the Six Year Transfers was made by BLMIS with the actual intent to
hinder, delay, or defraud the creditors of BLMIS. BLMIS made each of the Six Year Transfers
to or for the benefit of Defendant in furtherance of a fraudulent investment scheme.

63.  As a result of the foregoing, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c) recovering the Six Year

Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.
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COUNT FOUR
FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 273,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a) AND 551

64. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

65. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

66.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined

under DCL section 270.
67.  BLMIS did not receive fair consideration for any of the Six Year Transfers.
68. BLMIS was insolvent, or became insolvent as a result of the Six Year Transfers.

69.  As a result of the foregoing, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT FIVE

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 274,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b). 550(a), AND 551

70. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.
71. At all times relevant to the Six Year Transfers, there have been and are one or

more creditors who have held and still hold matured or unmatured unsecured claims against
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BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

72. Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

73. BLMIS did not receive fair consideration for any of the Six Year Transfers.

74. At the time BLMIS made each of the Six Year Transfers, BLMIS was engaged or
was about to engage in a business or transaction for which the property remaining in its hands
after each of the Six Year Transfers was an unreasonably small capital.

75. As a result of the foregoing, pursuant to DCL sections 274, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c¢) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

COUNT SIX

FRAUDULENT TRANSFER — NEW YORK DEBTOR AND CREDITOR LAW §§ 275,
278 AND/OR 279, AND 11 U.S.C. §§ 544(b), 550(a), AND 551

76. To the extent applicable, the Trustee incorporates by reference the allegations
contained in the previous paragraphs of the Complaint as if fully rewritten herein.

77. At all times relevant to the Six Year Transfers, there have been and are one or
more creditors who have held and still hold matured or unmatured unsecured claims against
BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and
are not allowable only under section 502(e) of the Bankruptcy Code.

78.  Each of the Six Year Transfers constituted a conveyance by BLMIS as defined
under DCL section 270.

79.  BLMIS did not receive fair consideration for any of the Six Year Transfers.
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80. At the time BLMIS made each of the Six Year Transfers, BLMIS had incurred,
was intending to incur, or believed that it would incur debts beyond its ability to pay them as the
debts matured.

81. As a result of the foregoing, pursuant to DCL sections 275, 278 and/or 279 and
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA, the
Trustee is entitled to a judgment against Defendant: (a) avoiding and preserving the Six Year
Transfers, (b) directing that the Six Year Transfers be set aside, and (c¢) recovering the Six Year
Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS.

WHEREFORE, the Trustee respectfully requests that this Court enter judgment in favor
of the Trustee and against Defendant as follows:

1. On the First Claim for Relief, pursuant to sections 548(a)(1)(A), 550(a) and 551
of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the Two
Year Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering the
Two Year Transfers, or the value thereof, from Defendant for the benefit of the estate of BLMIS;

il. On the Second Claim for Relief, pursuant to sections 548(a)(1)(B), 550(a) and
551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA: (a) avoiding and preserving the
Two Year Transfers, (b) directing that the Two Year Transfers be set aside, and (c) recovering
the Two Year Transfers, or the value thereof, from Defendant for the benefit of the estate of
BLMIS;

1ii. On the Third Claim for Relief, pursuant to DCL sections 276, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:

(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
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set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

1v. On the Fourth Claim for Relief, pursuant to DCL sections 273, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

V. On the Fifth Claim for Relief, pursuant to DCL sections 274, 278 and/or 279,
sections 544(b), 550(a), and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing the Six Year Transfers be set
aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

Vi. On the Sixth Claim for Relief, pursuant to DCL sections 275, 278 and/or 279,
sections 544(b), 550(a) and 551 of the Bankruptcy Code, and section 78fff-2(c)(3) of SIPA:
(a) avoiding and preserving the Six Year Transfers, (b) directing that the Six Year Transfers be
set aside, and (c) recovering the Six Year Transfers, or the value thereof, from Defendant for the
benefit of the estate of BLMIS;

vii.  On all Claims for Relief, pursuant to federal common law and N.Y. CPLR 5001
and 5004, awarding the Trustee prejudgment interest from the date on which the Transfers were
received;

viii.  On all Claims for Relief, establishment of a constructive trust over the proceeds of

the Transfers in favor of the Trustee for the benefit of BLMIS’ estate;
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1X. On all Claims for Relief, assignment of Defendant’s income tax refunds from the
United States, state and local governments paid on fictitious profits during the course of the
scheme;

X. On all Claims for Relief, awarding the Trustee all applicable interest, costs, and
disbursements of this action; and

X1. On all Claims for Relief, granting Plaintiff such other, further, and different relief

as the Court deems just, proper and equitable.

Date: November 12, 2010
New York, New York

Of Counsel: By:_/s/Marc E. Hirschfield

/s/ Richard J. Bernard
BAKER & HOSTETLER LLP /s/ Geraldine E. Ponto
200 South Orange Ave, /s/ Marc Skapof
Orlando, FL 32801 BAKER & HOSTETLER LLP
Telephone: (407) 649-4000 45 Rockefeller Plaza
Facsimile: (407) 841-0168 New York, New York 10111
Matthew P. Julian Telephone: (212) 589-4200
mjulian@bakerlaw.com Facsimile: (212) 589-4201

David J. Sheehan

Email: dsheehan@bakerlaw.com
Marc E. Hirschfield

Email: mhirschfield@bakerlaw.com
Richard J. Bernard

Email: rbernard@bakerlaw.com
Geraldine E. Ponto

Email: gponto@bakerlaw.com

Marc Skapof

Email: mskapof@bakerlaw.com

Attorneys for Irving H. Picard, Trustee for the
Substantively Consolidated SIPA Liquidation
of Bernard L. Madoff Investment Securities
LLC and Bernard L. Madoff
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BLMIS ACCOUNT NO. 1ZA10S - RUSSELL J DELUCIA

Column 1 Column 2 Column 3 Column 4 Column § Column 6 Column 7 Column 8 Column 9 Column 10 Column 11

Transaction Amount 90-Day 2-Year 6-Year
Transaction Reported in Cash Cash Transfers of Transfers of Balance of Preferential Fraudulent Fraudulent
Date Description Customer Statement Deposits Withdrawals Principal In Principal Out Principal Transfers Transfers Convevances

12/2/1992 380,000 380,000 - - -
ision sy S &3 13) = =
7/13/1993 (14,146) (14,146) - - -

i3 00 ¢ M50 §.053) =

1/14/1994 (18,040) (18,040) - - -
ifisiion: == {15 680 = -
6/2/1994 70,000 - - - -
Hidiiond = {idin = =
10/13/1994 (17,905) (17,905) - - -
31005 {11 306) =
2/9/1995 30,000 - - - -
ifisioos {8996 :
5/11/1995 40,000 - - - -
Hidioos = gy .
10/16/1995 (17,959) (17,959) - - -
1051005 wi el 60.000 . :
1/12/1996 (22,425) - (22,425) - - -
Bis006 iti.bon 100.000 . :
4/12/1996 (26,775) - (26,775) - - -
Hizioos {25 80 = (25.807) :
10/11/1996 (30,000) - (30,000) - - -
1181906 ti.oon 100.000 . I I .
12/4/1996 163,000 163,000

11371997 W"W‘w‘W\\mwvmM\WW\m\M\mwww : (32,850 W"W‘w‘W\\uu\\uu\\uu\Mh\Hu\\Hh\\M\Hu\mu\mu\\\Ww W"W‘w‘w\uu\\uu\\uu\h\H\MHh\\h\\\\Hu\mu\mu\mwww ! :
2/28/1997 25,000 - 9 -
41011997 mmM\HH\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\W\W\W\WWWWHH\H\H\H\H\\H\H\H\H\H\H\H\H\HHHH\H\M\W - G077 0 A A0 AR R0 R0 300 AR AR 0 :
7/11/1997 (66,753) ,504 -
\\WWW(MW@;WW umM\HH\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\W\M\WWW\WH\H\H\H\H\H\H\HHH\H\H\H\H\NH\H\H\\H\H\H\H\H\H\H\H\HHHH\HH\MW 15,000 OB RN O = 54?504 B8 B 88 BN B8 BN BN i :
H\ltlﬂWWMWM\\HHHHH\HHWEPIECK ‘m“\MH\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\HWJIWW\WWW\WWH\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\HH\HHH\H\H“W - = 530ﬂﬁmﬂﬁH\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\WH\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\HHHHH\H\HW : = 481 899“‘mu\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\WM\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\HHHHH\HHHW = :
\W\LMWM;MWWUH\H\H\\\H\H\H\\H\Wﬁgﬁ um‘H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\HH\HHH\H\H\HHWJIWWMMW\W\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\HHHHH\H\HHW: MM\WMH\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\HWMHH\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\\\H\H\H\H\H\H\MW 362,1%mH\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\WMHH\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\HHWM\H\H\H\W THHHH
\\WWMWWWHHH\H\H\H\H\HH\H\HHH\HWW%@? "uu\mH\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\HWJIWWWWWWH\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\\\H\H\W\M\m (%%MWMW\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\HWMH\H\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHHHHHH\H\H\H\H_\\H\H\H\H\Mm mmwW\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\WM\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\WM\H\\H\H\HH\H\H\H\M\HL “MHHHHW_MHH“H
\WWMHWW\WMWWMM\HH\HH\H\H\H\H\HMW ‘ ‘mMH\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\WWWmWW\WHH\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\W\\H\H\H\H\w wmMﬁ%W\MHWHWW\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\HWMHHHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\H\H\H\H\H\H\H\H_H\H\H\\\H\H\H\H\Hﬂw 2(#MW\WHH\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\HWMHH\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\HWMHH\H\HHH\H\H\\\H\H\H\H\H\w uw\HHHH““HHHW_MHHHH
HMWWWMWWW\HH\H\H\H\H\HH\H\HHH\HWMWK "“NH\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\\\WJIW\WWWWH\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\HH\HHWHW“ EHWJJWW\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\HWMH\H\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHHHHHH\H\H\H\H_HH\H\H\H\H“W 9?4MM\MH\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\HWMHH\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\HWMHH\H\\HH\H\H\H\H\HN“ “WHH\H\WH\HH
H\WWMWWMWMWWHHH\H\H\H\H\HH\H\HHH\HWMECK "“‘“\H\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\HH\H\HHH\H\H\H\WWW\M\WWWHH\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\HH\H\H\HW““E 534“WMWﬂH\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHWM\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\HH\H\H\H\H\HHH\M“ 36 1“-WMHH\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\WH\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\HHWMHH\H\H“”‘” [ﬁ”
HMMMWMWMWWHHH\H\H\H\H\HH\H\HNH”“EI—IECK E ‘“‘“‘“H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\HH\HHH\H\H\H\H\WWWWMWWWHH\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\HHHHHHH““““‘ ' (2&40‘WHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\H\H\H\H\H\H\H\W (41 333;‘“H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\HHHHH\HHH\H\WM : :
HWWMW\WWWHMH\HINHW‘“‘ gggﬁ "““"“‘“N\HH\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\\\H\H\H\H\WM\WW\WWWH\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\HHHNN‘“‘“‘““ - (35 0003 B R = gg gggg ‘““\NNH\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\HH\H\H\HHH\H\HWMHH\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\H\H\H\H\W\“‘“‘ = :
\WMWM CHECK ‘“‘“‘“‘“‘“‘HH\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\W\W\W\WﬂH\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\HHW““”““”“‘ (3&4571 ‘“‘“‘“‘“‘“‘HH\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\HWMHHHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\HHH“”““”““” - (201,021 ‘“‘“‘“‘“‘“‘HH\H\H\\H\H\H\H\H\H\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\HWMHH\H\H\H\HHH\H\H\H\H\H\H\H\H\\H\H\H\H\H\H\H\H\H\HHH\HHH“”““”““” :
7/9/2001 CHECK 5,4 (25,460) (226,481) -
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BLMIS ACCOUNT NO. 1ZA10S - RUSSELL J DELUCIA

Column 1 Column 2 Column 3 Column 4 Column § Column 6 Column 7 Column 8 Column 9 Column 10 Column 11

Transaction Amount 90-Day 2-Year 6-Year
Transaction Reported in Cash_ Cash_ Transfers of Transfers of Balance of Preferential Fraudulent Fraudulent
Date Description Customer Statement Deposits VWithdrawals Principal In Principal Out Principal Transfers Transfers Convevances
10/9/2001 (17.839) - 17.839) - = o3 - - -
1/11/2002 (27,496) - (27,496) - - (271,816) - -
2172002 1,806 1.806 - - = Ol - - -
2/1/2002 12,500 12,500 - - - (257,511) - -
4/10/2002 (10.079) - 10.079) - = 057 Ul - - -
4/29/2002 69,000 69,000 - - - (198,590) - -
5/13/2002 16.000 16,000 - - - = {18 59 - - -
7/8/2002 (37,367) - (37.367) - - (219,956) - -
8/12/2002 10.000 10,000 - - - = - - -
10/7/2002 (48,989) - (48,989) - - (258,945) - - -
1/10/2003 (17.990) - 17.990) - - - = - - =
4/9/2003 (19,936) - 19,936) - - (296,872) - - (19,936)

7/8/2003 (25.393)
10/9/2003 (31,210) -

25 503) .
(31,210) -
(12.946) .

- - -

i/8ion04 (15 948y - i :
4/8/2004  CHECK (19,183) - (19,183) - - (385,804) - - (19,183)
790004 CHECK (e i - ©0.112) | . 414,916) | : ,112)

10/7/2004 (24,635) (24.635) - - (439,551) - - C (24.635)
08 (i 588) (18.588) i 458,139) $,588)
1/18/2005 30,000 - - - (428,139) - - -

diisnns (i 2805 (19.260) i (447,399) (19.260)
7/7/2005 (20,336) (20,336) - - (467,735) - - (20,336)
iimis00s = (8 5800 — (18530 i — (486,265)  (18,330)

1/9/2006 (29,380) (29,380) - - (515,645) -
1/17/2006 STOP PAYMENT 29 SEU 29.380 L ~ (486,265) o — -
1/18/2006 (29,380) (515,645) - - (29,380)

HWMZD% ] T WUWWW JHHH @ 962) I (538,607 HHHHHHLHHETH (2962)

0/2006 (25,415) - (564,021) - - (25,415)
A

H\WWWMWWMW%%@ JHHHHH WWWWWW JHHHHHE : gjgggg s (608,025) ‘“““uu\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHW\HHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHH\H\Hhuumm : (44.004)
TS (21’36l)"""\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHH JHHTHHT

W
C K W (632,294 - (24,269)
\\WMWWMWW\W\M\\HHHHH\HHHW eIk T W\WWWM\WW : H :
W\HHHHHHHHHHH\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHHHHH\\\HHHHHHH\WN H (28 6ﬁFMWHHHH\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHHHHH\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\HHHHHHHHHWM\HHHHHHH\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHHHHH\\\\\\\\\\\\\HHHHHHHHHHHH IH
W WM
W

. m u (27,236)

: @ (-msr ss9m‘\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\W\\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\H\HH\HH\HH\HHWW\WWW (zs 557)

HWMMWMWW\WW\\H\\\H\\\H\\HHH\HH\HH\HH\WECK A W\W\WWWM H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\\HH\HH\HH\H\HW: (1l‘HM‘WWW\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\H\HH\HH\HH\HH\ U I (;43 &‘m‘MWH\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\WM\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\\\H\H\HH\HH\HH\HHH»(ﬂ LM i
H\W\WWMWWMWWW\W\\\H\\HHH\HH\HH\HH\WWECK A \WW\WMWW\ I T IS‘W\H I 808,803) 2 W\ HHHHH“““ 13.731)

WW WWHHHHMW (11 36'4 “‘H
Total: § 1,122,306  $ (1,931,199  § - 3 -8 (808,893)  § - 3 (200869 _$ (579,948)

Hiﬂ

Wﬂ )

WI (sss 655) HHUHHHTH R W\W “61) (21.361)
\\\W\WWMWWMWW\W\M\\\\\\\\\HHHHHHHHH\W ‘“‘\uuHHHHHHHH\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\HHHHHHHHHHHHHHHH\\\\\\\\\\\\\H\HHHHHHHHHH\WWM\WWWM

WI

WI
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BERNARD L. MADOFF INVESTMENT SECURITIES LLC
In Liguidation

DECEMBER 11, 2008

NOTICE OF TRUSTEE’S DETERMINATION OF CLAIM

June 8, 2010

Russell J. DeLucia
REDACTED
Cambridge, Massachusetts 02139

Dear Russell J. Delucia:

PLEASE READ THIS NOTICE CAREFULLY.

The liguidation of the business of BERNARD L. MADOFF INVESTMENT SECURITIES
LLC (“BLMIS™) is being conducted by Irving H. Picard, Trustee under the Securities Investor
Protection Act, 15 U.S.C. § 78aaa et seq. (“SIPA™), pursuant to an order entered on December 15,
2008 by the United States District Court for the Southern District of New York.

The Trustee has made the following determination regarding your claim on BLMIS Account
No. 1ZA105 designated as Claim Number 012793:

Yourclaim for a credit balance of $883,089.30 and for securities is DENIED. No securities
were ever purchased for your account.

Further, based on the Trustee’s analysis, the amount of money you withdrew from your
account at BLMIS (total of $1,931,198.77), as more fully set forth in Table 1 annexed hereto and
made a part hereof, is greater than the amount that was deposited with BLMIS for the purchase of

! Section 78HI(TY(B) of SIPA states that the filing date is “the date on which an application for a protective decree is filed
under 78eee(a)(3),” except where the debtor is the subjectofa proceeding pending before a United States court “inwhich
areceiver, trustee, or liquidator for such debtor has been appointed and such proceeding was commenced before the date
on which such application was filed, the term “filing date’ means the date on which such proceeding was commenced.”
Section 787X B). Thus, even though the Application for a protective decree was filed on December 15, 2008, the
Filing Date in this action is on December 11, 2008.
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securities (total of $1,122,305.50). As noted, no securities were ever purchased by BLMIS for your
account. Any and all profits reported to you by BLMIS on account statements were fictitious.

Since there were no profits to use cither to purchase securities or to pay you any money
beyond the amount that was deposited into your BLMIS account, the amount of money you received
in excess of the deposits in your account ($808,893.27) was taken from other customers and given to
you. Accordingly, because you have withdrawn more than was deposited into your account, you do
not have a positive "net equity” in your account and vou are not entitled to an allowed claim in the
BLMIS liquidation proceeding. Therefore, vour claim is DENIED in its entirety.

On March 1, 2010, the United States Bankruptcy Court for the Southern District of
New York (Lifland, J.) issued a decision which affirmed the Trustee’s Net Investment Method
for determining customer claims. The final resolution of this issue is expected to be
determined on appeal.

Should a final and unappealable court order determine that the Trustee is incorrect in
his interpretation of “net equity” and its corresponding application to the determination of
customer claims, the Trustee will be bound by that order and will apply it retroactively to all
previously determined customer claims in accordance with the Court’s order. Nothing in this
Notice of Trustee’s Determination of Claim shall be construed as a waiver of any rights or
claims held by you in having your customer claim re-determined in accordance with any such
Court order.

Nothing in this Notice of Trustee’s Determination of Claim shall be construed as a waiver of
any rights or claims held by the Trustee against you.

PLEASE TAKE NOTICE: If you disagree with this determination and desire a hearing before
Bankruptey Judge Burton R. Lifland, you MUST file your written opposition, setting forth the
grounds for your disagreement, referencing Bankruptey Case No. 08-1789 (BRL) and afttaching
copies of any documents in support of your position, with the United States Bankrupicy Court and
the Trustee within THIRTY DAYS after June 8, 2010, the date on which the Trustee mailed this
notice.

PLEASE TAKE FURTHER NOTICE: Ifyou do not properly and timely file a written opposition,
the Trustee’s determination with respect to your claim will be deemed confirmed by the Court and
binding on you.

PLEASE TAKE FURTHER NOTICE: If you properly and timely file a written opposition, a
hearing date for this controversy will be obtained by the Trustee and you will be notified of that
hearing date. Your failure to appear personally or through counsel at such hearing will result in the
Trustee’s determination with respect to your claim being confirmed by the Court and binding on you.
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PLEASE TAKE FURTHER NOTICE: Youmustmail your opposition, if any, in accordance with
the above procedure, to each of the following addresses:

Clerk of the United States Bankruptey Court for
the Southern District of New York
One Bowling Green
New York, New York 10004

and

Irving H. Picard, Trustee
¢/o Baker & Hostetler LLP
45 Rockefeller Plaza
New York, New York 10111

g ad y

g .

Trustee for the Liquidation of the Business of
Bernard L. Madoff Investment Securities LLC

Picar
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......

TRANSACTION
DESCRIPTION

AMOUNT

12/2/1992 CHECK $380,000.00
6/2/1994 CHECK $70,000.00
2/9/1995 CHECK $30,000.00

5/11/1995 CHECK $40,000.00

10/25/1995 CHECK $60,000.00
2/5/1996 CHECK $100,000.00
11/18/1996 CHECK $100,000.00

12/4/1996 CHECK $163,000.00

2/28/1997 CHECK $25,000.00

7/29/1997 CHECK $15,000.00
2/1/2002 CHECK $12,500.00
2/1/2002 CHECK $1,805,50

4/29/2002 CHECK $69,000.00

5/13/2002 CHECK $16,000.00

8/12/2002 CHECK $10,000.00

1/18/2005 CHECK $30,000.00

Total Deposits:

$1,122,305.50

TRANSACTION
DESCRIPTION

AMOUNT

4/8/1993 CHECK ($20,513.04)
7/13/1993 CHECK ($14,145.93)
10/13/1993 CHECK ($8,052.79)
1/14/1994 CHECK ($18,039.93)
4/13/1994 CHECK ($15,687.72)
7/14/1994 CHECK ($13,346.41)
10/13/1994 CHECK ($17,904.59)
1/13/1995 CHECK ($11,596.21)
4/13/1895 CHECK ($18,225.71)
7/14/1995 CHECK ($24,813.36)
10/16/1995 CHECK {$17,959.03)
1/12/1996 CHECK {$22,425.19)
4/12/1996) CHECK ($26,774.67)
7/12/1996 CHECK ($25,806.70)
10/11/1996 CHECK ($29,999.82)
1/13/1997 CHECK {$32,850.21)
4/10/1997 CHECK ($50,602.45)
7/11/1997 CHECK ($66,752.62)
llllll 10/10/1997 CHECK ($35,604.84)]
+
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10/28/1997 CHECK ($30,000.00)
1/6/1998 CHECK ($85,000.00)
1/13/1998 CHECK ($34,791.30)
4/8/1998 CHECK ($45,059.22)
7/9/1998 CHECK ($44,598.05)
10/9/1998 CHECK ($24,005.69)
1/13/1999 CHECK ($45,814.79)
4/13/1999 CHECK ($40,838.02)
7/8/1999 CHECK ($62,439.23)
10/8/1999 CHECK ($28,483.62)
1/6/2000 CHECK ($34,711.73)
4/7/2000 CHECK ($49,086.16)
7/7/2000 CHECK ($28,403.84)
10/11/2000 CHECK ($18,857.36)
1/3/2001 CHECK ($85,000.00)
1/10/2001 CHECK ($17,373.49)
4/6/2001 CHECK ($38,457.44)
7/9/2001 CHECK ($25,459.71)
10/9/2001 CHECK ($17,839.44)
1/11/2002| CHECK ($27,495.93)
4/10/2002) CHECK ($10,078.80)
7/8/2002 CHECK ($37,366.64)
10/7/2002 CHECK ($48,989.18)
1/10/2003 CHECK ($17,990.18)
4/9/2003 CHECK ($19,936.06)
7/8/2003 CHECK ($25,593.22)
10/9/2003 CHECK ($31,209.97)
1/8/2004 CHECK ($12,946.09)
4/8/2004 CHECK ($19,183.11)
7/7/2004 CHECK ($29,111.69)
10/7/2004 CHECK ($24,635.34)
1/7/2005 CHECK ($18,588.27)
4/7/2005 CHECK ($19,259.51)
7/7/2005 CHECK ($20,336.41)
10/7/2005 CHECK ($18,529.98)
1/9/2006 CHECK ($29,379.61)
1/17/2006 STOP PAYMENT $29,379.61
1/18/2006 CHECK ($29,379.61)
4/7/2006) CHECK ($22,961.76)
7/10/2006 CHECK ($25,414.63)
10/6/2006| CHECK ($44,003.53)
1/8/2007) CHECK ($24,269.36)
4/4/2007 CHECK ($21,361.00)
7/6/2007 CHECK ($27,236.21)
10/4/2007 CHECK ($28,667.30)
1/8/2008 CHECK ($22,576.89)
5
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4/7/2008 CHECK ($11,366.74)

7/7/2008 CHECK {($51,660.07)

10/6/2008 CHECK {$13,730.98)

Total Withdrawals: {($1,931,198.77)

Total deposi
less withdrawals:

($808,893.27)
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} Bernard L.. Madoff Investment Securities L.1.C
' Case No 08-01789-BRL

U.S. Bankruptcy Court for the Southem District of New York
011100

Claim Number:

CUSTOMER CLAIM

BERNARD L. MADOFF INVESTMENT SECURITIES LLC

T TN RTINS IR T

Date Recei\RECFElVED '
JUN'2 5 2009

In Liquidation

DECEMBER 11, 2008

Irving H. Picard, Esq.
Trustee for Bernard L. Madoff Investment Securities LLC
Claims Processing Center
2100 McKinney Ave., Suite 800
Dallas, TX 75201

[ I
Account Number: 1EM286

STANLEY J BERNSTEIN
C/O BILTRITE CORPORATION

P O BOX 9045

WALTHAM, MA @228¢ 0a45Y4-9oys

(If incorrect, please change)

NOTE:

Provide your office and home telephone no.

OFFICE:__78l~ (Y7~ {700 x3ol
REDACTED

HOME:___

Taxpayer |.D. Number (Social Security No.)
REDACTED

BEFORE COMPLETING THIS CLAIM FORM, BE SURE.TO READ CAREFULLY

THE ACCOMPANYING INSTRUCTION SHEET. A SEPARATE CLAIM FORM
SHOULD BE FILED FOR EACH ACCOUNT AND, TO RECEIVE THE FULL
PROTECTION AFFORDED UNDER SIPA, ALL CUSTOMER CLAIMS MUST BE

RECEIVED BY THE TRUSTEE ON OR BEFORE March 4, 2009.

CLAIMS

RECEIVED AFTER THAT DATE, BUT ON OR BEFORE July 2, 2009, WILL BE
SUBJECT TO DELAYED PROCESSING AND TO BEING SATISFIED ON TERMS
LESS FAVORABLE TO THE CLAIMANT. PLEASE SEND YOUR CLAIM FORM BY.
CERTIFIED MAIL - RETURN RECEIPT REQUESTED.

e e e e she e e e ke e ke v e e s e ke e e e e ke e e e e e sk e vk e e ok e e ok ke ke ke e e o e o e ke o e o ke e e e o e ke o e e she e e e e ke e e e e ke ke

1. Claim for money balances as of December 11, 2008 :

a. The Broker owes me a Credit (Cr.) Balance of

2
G

b. = | owe the Broker a Debit (Dr.) Balance of $ o

502180406
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c. Ifyou wish to repay the Debit Balance,
please insert the amount you wish to repay and
attach a check payable to "Irving H. Picard, Esq.,
Trustee for Bernard L. Madoff Investment Securities LLC."

If you wish to make a payment, it must be enclosed

with this claim form. $
d. [If balance is zero, insert "None." /\/&,76
2. Claim for securities as of December 11, 2008:

PLEASE DO NOT CLAIM ANY SECURITIES YOU HAVE IN YOUR POSSESSION.

YES NO

a. The Broker owes me securities X

b. | owe the Broker securities X

c. Ifyes to either, please list below:

Number of Shares or

Face Amount of Bonds
Date of : ‘ The Broker | Owe
Transaction Owes Me the Broker
(trade date) Name of Security (Long) (Short)

See my November 50, Jong accopnt” statement(1-En28g) atfiched as Exiubit .
B 73847924 (Mackef vale of secunties /o-oJ per Statemert |-Cii2se - 8-0).
257 ovco ( paet valle of Sxuities égz‘; pec. Sfakmed: (- N 254-9-0).
( %3, #%.00) (partet yalve oF §¢La,:a‘4?5_5*\3f+ /ﬂ@’ gﬁ@W_LE”'Z@Q.ﬂL

%7, R75 5%9.2% 72/?:/ Chatm -

Proper documentation can speed the review, allowance and satisfaction of your
claim and shorten the time required to deliver your securities and cash to you.
Please enclose, if possible, copies of your last account statement and purchase or
sale confirmations and checks which relate to the securities or cash you claim, and
any other documentation, such as correspondence, which you believe will be of
assistance in processing your claim. In particular, you should provide all
documentation (such as cancelled checks, receipts from the Debtor, proof of wire
transfers, etc.) of your deposits of cash or securities with the Debtor from as far
back as you have documentation. You should also provide all documentation or

502180406 2
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information regarding any withdrawals you have ever made or payments received
from the Debtor. ‘

Please explain any differences between the securities or cash claimed and the cash
balance and securities positions on your last account statement. If, at any time, you
complained in writing about the handling of your account to any person or entity or
regulatory authority, and the complaint relates to the cash and/or securities that you are:
now seeking, please be sure to provide with your claim copies of the complaint and all
related correspondence, as well as copies of any replies that you received.
PLEASE CHECK THE APPROPRIATE ANSWER FOR ITEMS 3 THROUGH 9.
: r
NOTE: IF"YES"IS MARKED ON ANY ITEM, PROVIDE A DETAILED EXPLANATION
ON A SIGNED ATTACHMENT. IF SUFFICIENT DETAILS ARE NOT
PROVIDED, THIS CLAIM FORM WILL BE RETURNED FOR YOUR
COMPLETION.

YES NO

3. Has there been any change in your account since
December 11, 20087 If so, please explain. )(

4, Are you or were you a director, officer,
partner, shareholder, lender to or capital
contributor of the broker? X

5. Are or were you a person who, directly or
indirectly and through agreement or
otherwise, exercised or had the power to
exercise a controlling influence over the
management or policies of the broker? _ X

6. Are you related to, or do you have any
business venture with, any of the persons
specified in "4" above, or any employee
or other person associated in any way ‘
with the broker? If so, give name(s) . X

7. Is this claim being filed by or on behalf
of a broker or dealer or a bank? If so,
provide documentation with respect to
each public customer on whose behalf you
are claiming. X

8. Have you ever given any discretionary
authority to any person to execute
securities transactions with or through
the broker on your behalf? Give names,
addresses and phone numbers. X

502180406 3
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9. Have you or any member of your family
ever filed a claim under the Securities
Investor Protection Act of 19707 if
so0, give name of that broker. X

Please list the full name and address of anyone assisting you in the
preparation of this claim form:

If you cannot compute the amount of your claim, you may file an estimated claim. In that
case, please indicate your claim is an estimated claim.

IT IS A VIOLATION OF FEDERAL LAW TO FILE A FRAUDULENT CLAIM.
CONVICTION CAN RESULT IN A FINE OF NOT MORE THAN $50,000 OR
IMPRISONMENT FOR NOT MORE THAN FIVE YEARS OR BOTH.

THE FOREGOING CLAIM IS TRUE AND ACCURATE TO THE BEST OF MY
INFORMATION AND BELIEF.

<—_—
Date /W 22, Jos9 Signature ‘%é/////go&a/u/

Date Signature /

(If ownership of the account is shared, all must sign above. Give each owner's name,
address, phone number, and extent of ownership on a signed separate sheet. If other
than a personal account, e.g., corporate, trustee, custodian, etc., also state your capacity
and authority. Please supply the trust agreement or other proof of authority.)

This customer claim form must be completed and mailed promptly,
together with supporting documentation, etc. to:

Irving H. Picard, Esq.,
Trustee for Bernard L. Madoff Investment Securities LLC
Claims Processing Center
2100 McKinney Ave., Suite 800
Dallas, TX 75201

502180406
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Bernard L. Madoff Investment Securities LLC
Case No 08-01789-BRL

U.S. Bankruptey Court for the Southern District of New York v

Claim Number:

CUSTOMER CLAIM 013882

A e -

Date Received

BERNARD L. MADOFF INVESTMENT SECURITIES LLC

EGEIVE]

In Liquidation i
JuL 012009 |

—

DECEMBER 11, 2008
(Please print or type)

By . ——————————
Name of Customer: The Petito Investment Group, C/O Dr. Frank Petito
Mailing Address: __ New York Hospital; 525 East 68th Street

City: New York _ State: New York Zip: 10021
Account No.: 1-ZA003-3-0 AND 1-ZAOO3-4-O
Taxpayer L.D. Number (Social Security No.): REDACTED

NOTE: BEFORE COMPLETING THIS CLAIM FORM, BE SURE TO READ CAREFULLY
THE ACCOMPANYING INSTRUCTION SHEET. A SEPARATE CLAIM FORM
SHOULD BE FILED FOR EACH ACCOUNT AND, TO RECEIVE THE FULL
PROTECTION AFFORDED UNDER SIPA, ALL CUSTOMER CLAIMS MUST BE
RECEIVED BY THE TRUSTEE ON OR BEFORE March 4, 2009. CLAIMS
RECEIVED AFTER THAT DATE, BUT ON OR BEFORE July 2, 2009, WILL BE
SUBJECT TO DELAYED PROCESSING AND TO BEING SATISFIED ON TERMS
LESS FAVORABLE TO THE CLAIMANT. PLEASE SEND YOUR CLAIM FORM BY
CERTIFIED MAIL - RETURN RECEIPT REQUESTED.

*****************************************************************************

1. Claim for money balances as of December 11, 2008:

The Broker owes me a Credit (Cr.) Balance of $ 25.977.527.88

| owe the Broker a Debit (Dr.) Balance of $0
C. If you wish to repay the Debit Balance,

please insert the amount you wish to repay and

attach a check payable to "Irving H. Picard, Esq.,

Trustee for Bernard L. Madoff Investment Securities LLC."

If you wish to make a payment, it must be enclosed

with this claim form. $ N/A
d. If balance is zero, insert "None."

502180406 1
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2. Claim for securities as of December 11, 2008:

PLEASE DO NOT CLAIM ANY SECURITIES YOU HAVE IN YOUR POSSESSION.

YES NO
a. The Broker owes me securities X
b. | owe the Broker securities X
c. If yes to either, please list below: All securities owed to the Group by the Broker
are listed on the 11/30/08 Account Statement, attached hereto.
Number of Shares or
Face Amount of Bonds
Date of The Broker | Owe
Transaction Owes Me the Broker
(trade date) Name of Security (Long) (Short)

Proper documentation can speed the review, allowance and satisfaction of your
claim and shorten the time required to deliver your securities and cash to you.
Please enclose, if possible, copies of your last account statement and purchase or
sale confirmations and checks which relate to the securities or cash you claim, and
any other documentation, such as correspondence, which you believe will be of
assistance in processing your claim. In particular, you shouid provide all
documentation (such as cancelled checks, receipts from the Debtor, proof of wire
transfers, etc.) of your deposits of cash or securities with the Debtor from as far
back as you have documentation. You should also provide all documentation or
information regarding any withdrawals you have ever made or payments received
from the Debtor.

Please explain any differences between the securities or cash claimed and the cash
balance and securities positions on your last account statement. If, at any time, you
complained in writing about the handling of your account to any person or entity or
regulatory authority, and the complaint relates to the cash and/or securities that you are
now seeking, please be sure to provide with your claim copies of the complaint and all
related correspondence, as well as copies of any replies that you received.

PLEASE CHECK THE APPROPRIATE ANSWER FOR ITEMS 3 THROUGH 9.

502180406 2
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NOTE: IF"YES"IS MARKED ON ANY ITEM, PROVIDE A DETAILED EXPLANATION
ON A SIGNED ATTACHMENT. IF SUFFICIENT DETAILS ARE NOT
PROVIDED, THIS CLAIM FORM WILL BE RETURNED FOR YOUR
COMPLETION.

ES NO

3. Has there been any change in your account since
December 11, 20087 If so, please explain.

4. Are you or were you a director, officer,
partner, shareholder, lender to or capital
contributor of the broker?

5. Are or were you a person who, directly or
indirectly and through agreement or
otherwise, exercised or had the power to
exercise a controlling influence over the
management or policies of the broker?

6. Are you related to, or do you have any
business venture with, any of the persons
specified in "4" above, or any employee
or other person associated in any way
with the broker? If so, give name(s)

7. Is this claim being filed by or on behalf
of a broker or dealer or a bank? If so,
provide documentation with respect to
each public customer on whose behalf you
are claiming.

8. Have you ever given any discretionary
authority to any person to execute
securities transactions with or through
the broker on your behalf? Give names,
addresses and phone numbers.

9. Have you or any member of your family
ever filed a claim under the Securities
Investor Protection Act of 19707 if
s0, give name of that broker.

Please list the full name and address of anyone assisting you in the
preparation of this claim form:_Dan Glosband, Esq and David Apfel, Esq.,
all of Goodvyin Procter LLP, Exchange Place, 53 State Street, Boston, MA 02109

502180406 3
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If you cannot compute the amount of your claim, you may file an estimated claim. In that
case, please indicate your claim is an estimated claim.

IT IS A VIOLATION OF FEDERAL LAW TO FILE A FRAUDULENT CLAIM.
CONVICTION CAN RESULT IN A FINE OF NOT MORE THAN $50,000 OR
IMPRISONMENT FOR NOT MORE THAN FIVE YEARS OR BOTH.

THE FOREGOING CLAIM IS TRUE AND ACCURATE TO THE BEST OF MY
INFORMATION AND BELIEF.

Date &,/30/ Oz Signatuéj&wf’@ﬂ

Date Signature

(If ownership of the account is shared, all must sign above. Give each owner's name,
address, phone number, and extent of ownership on a signed separate sheet. If other
than a personal account, e.g., corporate, trustee, custodian, etc., also state your capacity
and authority. Please supply the trust agreement or other proof of authority.)

This customer claim form must be completed and mailed promptly,
together with supporting documentation, etc. to:

Irving H. Picard, Esq.,
Trustee for Bernard L. Madoff Investment Securities LLC
Claims Processing Center
2100 McKinney Ave., Suite 800
Dallas, TX 75201

Joo Gldee 1 atpched

502180406 4
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Bernard L. Madoff Investment Securities LLC
Case No 08-01789-BRL

us. Bankruptey Court for the Southern District of New York

CUSTOMER CLAIM Claim Number: 008582

Date Received

BERNARD L. MADQOFF INVESTMENT SECURITIES LLC

RECEIVED
APR 212009

in Liguidation
DECEMBER 11, 2008

(Please print or type)

Name of Customer: Marcia Kotzen Family Trust, Stepheny Riemer & Linda Paresky
Mailing Address: c/o Rader & Coleman, P.L., 2101 NW Boca Ratom Blvd., #1 Co-Trustees’
City: Boca Raton State: _Florida _ _ _ Zip: 33431

Account No.: 1 EMIO3 - 4 ~ 0

Taxpayer LD. Number (Social Security No.): _ REDACTED

‘ NOTE: BEFORE COMPLETING THIS CLAIM FORM, BE SURE TO READ CAREFULLY

THE ACCOMPANYING INSTRUCTION SHEET. A SEPARATE CLAIM FORM
SHOULD BE FILED FOR EACH ACCOUNT AND, TO RECEIVE THE FULL
PROTECTION AFFORDED UNDER SIPA,; ALL CUSTOMER CLAIMS MUST BE
RECEIVED BY THE TRUSTEE ON OR BEFORE March 4, 2009. CLAIMS
RECEIVED AFTER THAT DATE, BUT ON OR BEFORE July 2, 2009, WILL BE
SUBJECT TO DELAYED PROCESSING AND TO BEING SATISFIED ON TERMS
LESS FAVORABLE TO THE CLAIMANT. PLEASE SEND YOUR CLAIM FORMBY
CERTIFIED MAIL - RETURN RECEIPT REQUESTED.

e ke ok e e o e e e e st Ao e e Fe e e e de ke e Yo R vk oo de R A Ko e ek K KR kK Sk e R Fedo vk de e deode Kok e dede RNtk dode

1. Claim for money balances as of December 11, 2008:

The Broker owes me a Credit (Cr.) Balance of $ 193,244
| owe the Broker a Debit (Dr.) Balance of $ -0 -
c. If you wish to repay the Debit Balance,

please insert the amount you wish to repay and

attach a check payable to "lrving H. Picard, Esq.,

Trustee for Bernard L. Madoff Investment Securities LLC." -
If you wish to make a payment, it must be enclosed

with this claim form. $_ -0~

d. If balance is zero, insert "None.” $ 193,244

502130406 1
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2. Claim for securities as of December 11, 2008:

PLEASE DO NOT CLAIM ANY SECURITIES YOU HAVE IN YOUR POSSESSION.

YES NO_
a. The Broker owes me securities © X
b. 1owe the Broker securities X

As evid&ntéd by "short" on statement attached ds Exhibit A"
c. Ifyes to either, please list below:

Number of Shares or
Face Amount of Bonds
Date of , The Broker { Owe
Transaction Owes Me the Broker
(tfrade date) Name of Security -{Long) (Short)
11/19/08 S & P Index Dec 430 Call 35
11/19/08 S & P Index Dec 420 Put 35

- Proper documentation can speed the review, allowance and satisfaction of your
claim and shorten the time required to deliver your securities and cash to you.
Please enclose, if possible, copies of your last account statement and purchase or
sale confirmations and checks which relate to the securities or cash you ¢laim, and
any other documentation, such as correspondence, which you believe will be of
assistance in processing your claim. In particular, you should provide all
documentation (such as cancelled checks, receipts from the Debtor, proof of wire
transfers, etc.) of your deposits of cash or securities with the Debtor from as far
back as you have documentation. You should also provide all documentation or
information regarding any withdrawals you have ever made or payments received
from the Debtor.

Please explain any differences between the securities or cash claimed and the cash
balance and securities positions on your last account statement. I[f, at any time, you
complained in writing about the handling of your account to any person or entity or
regulatory authority, and the complaint relates to the cash and/or securities that you are
now seeking, please be sure to provide with your claim copies of the complaint and all
related correspondence, as well as copies of any replies that you received.

PLEASE CHECK THE APPROPRIATE ANSWER FCOR ITEMS 3 THROUGH 9.

502180406 2



Case 1:11-cv-08741-JSR Document 13-2  Filed 04/03/12 Page 12 of 23

NOTE:

502180406

addresses and phone numbers.

iF "YES" IS MARKED ON ANY ITEM, PROVIDE A DETAILED EXPLANATION
ON A SIGNED ATTACHMENT. (F SUFFICIENT DETAILS ARE NOT
PROVIDED, THIS CLAIM FORM WILL BE RETURNED FOR YOUR
COMPLETION.

ES

NO

Has there been any change in your account since
December 11, 20087 If so, please explain.

Are you or were you a director, officer,
partner, shareholder, lender to or capital
contributor of the broker? ’ X

Are or were you a person who, directly or

indirectly and through agreement or

otherwise, exercised or had the power to

exercise a controlling influence over the

management or policies of the broker? X

Are you related fo, or do you have any

business venture with, any of the persons

specified in "4" above, or any employee

or other person associated in any way

with the broker? If so, give name(s) ) S

Is this claim being filed by or on behalf

of a broker or dealer or a bank? If so,

provide documentation with respect to

each public customer on whose behalf you

are claiming. _ —

Have you ever given any discretionary
authority to any person to execute
securities transactions with or through
the broker on your behalf? Give names,

Have you or any member of your family
ever filed a claim under the Securities
Investor Protection Act of 19707 if

so, give name of that broker.

Please list the full name and address of anyone assisting you in the

preparation of this claim form;_ Stuart A. Rader, Attorney for Trust
2101 NW Boca Raton Blvd., #1, Boca Raton, Florida 33431

[PS I
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If you cannot compute the amount of your claim, you may file an estimated claim. In that
case, please indicate your claim is an estimated claim.

IT IS A VIOLATION OF FEDERAL LAW TO FILE A FRAUDULENT CLAIM.
CONVICTION CAN RESULT IN A FINE OF NOT MORE THAN $50,000 OR
IMPRISONMENT FOR NOT MORE THAN FIVE YEARS OR BOTH.

THE FOREGOING CLAIM IS TRUE AND ACCURATE TO THE BEST OF MY -
INFORMATION AND BELIEF.

Marcia Kotzen Family Trust

Date ‘Vf/ 7’/0‘) Signature W Lswar, Cp Wz

Stepheny Riemer, Co~Trustee

Date Signature

Linda Paresky, Co-Trustee
(If ownership of the account is shared, all must sign above. Give each owner's name,
address, phone number, and extent of ownership on a signed separate sheet. |f other
than a personal account, e.g., corporate, trustee, custodian, etc., also state your capacity
and authority. Please supply the trust agreement or other proof of authority.)

This customer claim form must be completed and mailed promptly,
together with supporting documentation, etc. to:

Irving H. Picard, Esq.,
Trustee for Bernard L. Madoff Investment Securities LLC
Claims Processing Center
2100 McKinney Ave., Suite 800
Dallas, TX 75201

502180406 4
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If you cannot compute the amount of your claim, you may file an estimated claim. In that
case, please indicate your claim is an estimated claim.

IT IS A VIOLATION OF FEDERAL LAW TO FILE A FRAUDULENT CLAIM.
CONVICTION CAN RESULT IN A FINE OF NOT MORE THAN $50,000 OR
IMPRISONMENT FOR NOT MORE THAN FIVE YEARS OR BOTH.

THE FOREGOING CLAIM IS TRUE AND ACCURATE TO THE BEST OF MY

INFORMATION AND BELIEF.
Marcia Kotzen Family Trust

Date Signature

) . Stepheny Riemer, Cp~Trustee i
Date Gpne ¥, 200 7 Signature_«m M (- Frepgtet
/ ! Linda Paresky, Co-Trustee
(If ownership of the account is shared, all must sign above. Give each owner's name,
address, phone number, and extent of ownership on a signed separate sheet. If other
than a personal account, e.g., corporate, trustee, custodian, etc., also state your capacity
and authority. Please supply the trust agreement or other proof of authority.)

This customer claim form must be completed and mailed promptly,
together with supporting documentation, etc. to:

lrving H. Picard, Esq.,
Trustee for Bernard L. Madoff Investment Securities LLC
Claims Processing Center
2100 McKinney Ave., Suite 800
Dallas, TX 75201

502180406 4
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, —

Bernard L, Madoff Investm
Case No 08-01 7839-BRI.

S ————

ent Securities LI.C

u.
S. Bankruptcy Court for the Southermn District of New York

CUSTOMER CLA'M Claim Number: 008583
Date Received
BERNARD L. MADOFF INVESTMENT SECURITIES LLC
} RECEIVED
In Liquidation

APR 2 12009
DECEMBER 11, 2008 o
(Please print or type)

Name of Customer: Marcia Kotzen Family Trust, Stepheny Riemer & Linda Paresky
Mailing Address: c/o_Rader & Caleman, P.L., 2101 NW Boca Raton Blvd., #1 Co-Trustees

City: Boca Raton State: _ Florida Zip: 3343%
Account No.: 1 EMIO3 -3 - 0 o
Taxpayer L.D. Number (Social Security No.): REDACTED

NOTE: BEFORE COMPLETING THIS CLAIM FORM, BE SURE TO READ CAREFULLY
THE ACCOMPANYING INSTRUCTION SHEET. A SEPARATE CLAIM FORM
SHOULD BE FILED FOR EACH ACCOUNT AND, TO RECEIVE THE FULL
PROTECTION AFFORDED UNDER SIPA, ALL CUSTOMER CLAIMS MUST BE
RECEIVED BY THE TRUSTEE ON OR BEFORE March 4, 2009. CLAIMS
RECEIVED AFTER THAT DATE, BUT ON OR BEFORE July 2, 2009, WILL BE
SUBJECT TO DELAYED PROCESSING AND TO BEING SATISFIED ON TERMS
LESS FAVORABLE TO THE CLAIMANT. PLEASE SEND YOUR CLAIM FORMBY
CERTIFIED MAIL - RETURN RECEIPT REQUESTED.

e e e e T ke e K e A I e e K e e e o e e e e o e Yo Fe K de e Fede K T do R R Ko e Fode i J ke de e e dedededo ke de Kook dodede R e dede ke Kk

1. Ciaim for money balances as of December 11, 2008:

The Broker owes me a Credif (Cr.} Balance of $ 193,243.16
| owe the Broker a Debit (Dr.) Balance of $ -0 -
c. Ifyou wish to repay the Debit Balance,

please insert the amount you wish to repay and

attach a check payable to "Irving H. Picard, Esq.,

Trustee for Bernard L. Madoff Investment Securities LLC."

If you wish to make a payment, it must be enclosed

with this claim form., $ -0 -

d. [f balance is zero, insert "None.” 193,243 14

502130406 l



Case 1:11-cv-08741-JSR Document 13-2 Filed 04/03/12 Page 16 of 23

2. Claim for securities as of December 11, 2008:

PLEASE DO NOT CLAIM ANY SECURITIES YOU HAVE IN YOUR POSSESSION.

YES NO
a. The Broker owes me securities X
b. | owe the Broker securities X
c. Ifyes to either, please list below:
Number of Shares or
_Face Amount of Bonds
Date of The Broker - | Owe
Transaction . Owes Me the Broker
{trade date) Name of Security (Long) (Short)
11/12/08 See attached Exhibit A"

11/30/08 statement for securities list,

See attached Exhibit "B" for 12/11/08

valuation of securities owed .

Totaling $1,616,099.50

Proper documentation can speed the review, allowance and satisfaction of your
claim and shorten the time required to deliver your securities and cash to you.
Please enclose, if possible, copies of your last account statement and purchase or
sale confirmations and checks which relate to the securities or cash you claim, and
any other documentation, such as correspondence, which you believe will be of
assistance in processing your claim. In particular, you should provide all
documentation {such as cancelled checks, receipts from the Debtor, proof of wire
transfers, etc.) of your deposits of cash or securities with the Debtor from as far
back as you have documentation. You should aiso provide all documentation or
information regarding any withdrawals you have ever made or payments received
from the Debtor.

Please explain any differences between the securities or cash claimed and the cash
balance and securities positions on your last account statement. [f, at any time, you
complained in writing about the handling of your account to any person or entity or
regulatory authority, and the complaint relates to the cash and/or securities that you are
now seeking, please be sure to provide with your claim copies of the complaint and all
related correspondence, as well as copies of any replies that you received.

PLEASE CHECK THE APPROPRIATE ANSWER FOR ITEMS 3 THROUGH 2.

502130406 2



Case 1:11-cv-08741-JSR Document 13-2 Filed 04/03/12 Page 17 of 23

NOTE:

50218C406

IF"YES" IS MARKED ON ANY ITEM, PROVIDE A DETAILED EXPLANATION
ON A SIGNED ATTACHMENT. [F SUFFICIENT DETAILS ARE NOT
PROVIDED, THIS CLAIM FORM WILL BE RETURNED FOR YOUR
COMPLETION.

YES NO

Has there been any change in your account since
December 11, 2008? If so, please explain.

Are you or were you a director, officer,
partner, shareholder, lender to or capital
contributor of the broker? X

Are or were you a person who, directly or

indirectly and through agreement or

otherwise, exercised or had the power to

exercise a controlling influence over the

management or policies of the broker? X

Are you related to, or do you have any

business venture with, any of the persons

specified in "4" above, or any employee

or other person associated in any way

with the broker? If so, give name(s) . X

Is this ¢laim being filed by or on behalf

of a broker or dealer or a bank? If so.

provide documentation with respect to

each public customer on whose behalf you

are claiming. . -

Have you ever given any discretionary
authority to any person to execute
securities transactions with or through
the broker on your behalf? Give names.
addresses and phone numbers.

Have you or any member of your family
ever filed a claim under the Securities
Investor Protection Act of 19707 if

$0, give name of that broker.

Please list the full name and address of anyone assisting you in the

preparation of this claim form;___Stuart A, Rader, Attorney for Trust
2101 NW Boca Raton Blvd., #l, Boca Raton, Florida 33431 .

wJ
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If you cannot compute the amount of your claim, you may file an estimated claim. In that
case, please indicate your claim is an estimated claim.

IT IS A VIOLATION OF FEDERAL LAW TO FILE A FRAUDULENT CLAIM.
CONVICTION CAN RESULT IN A FINE OF NOT MORE THAN $50,000 OR
IMPRISONMENT FOR NOT MORE THAN FIVE YEARS OR BOTH.

THE FOREGOING CLAIM IS TRUE AND ACCURATE TO THE BEST OF MY
INFORMATION AND BELIEF.

Marcia Kotzen Family Trust

Date 6//7/ﬁ7 Signature ,&@déngﬂeam, (b ~VeeaXea

Stepheny Riemer, Co-Trustee

Date Signature

Linda Paresky, Co-Trustee
(If ownership of the account is shared, all must sign above. Give each owner's name,
address, phone number, and extent of ownership on a signed separate sheet. If other
than a persanal account, e.g., corporate, trustee, custodian, etc., also state your capacity
and authority. Please supply the trust agreement or other proof of authority.)

This customer claim form must be completed and mailed promptly,
together with supporting documentation, efc. to:

Irving H. Picard, Esq.,
Trustee for Bernard L. Madoff Investment Securities LLC
Claims Processing Center
2100 McKinney Ave., Suite 800
Dallas, TX 75201

502186406 4
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If you cannot compute the amount of your claim, you may file an estimated claim. In that
case, please indicate your claim is an estimated claim.

IT IS A VIOLATION OF FEDERAL LAW TO FILE A FRAUDULENT CLAIM.
CONVICTION CAN RESULT IN A FINE OF NOT MORE THAN $50,000 OR
IMPRISONMENT FOR NOT MORE THAN FIVE YEARS OR BOTH.

THE FOREGOING CLAIM IS TRUE AND ACCURATE TO THE BEST OF MY

INFORMATION AND BELIEF.
Marcia Kotzen Family Trust

Date Signature

) ;
Datew_ i petln P Tl L
y Linda Paresky, Co~Trusffee

(If ownership of the account is shared, all must sign above. Give each owner's name,
address, phone number, and extent of ownership on a signed separate sheet. If other
than a personal account, e.g., corporate, trustee, custodian, etc., also state your capacity
and authority. Please supply the trust agreement or other proof of authority.)

This customer claim form must be completed and mailed promptly,
together with supporting documentation, etc. to:

Irving H. Picard, Esq.,
Trustee for Bernard .. Madoff Investment Securities LLC
Claims Processing Center
2100 McKinney Ave., Suite 800
Dallas, TX 75201

502130406 4
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Wlp\b ‘ Bernard L. Madoff Investment Securities LL.C
R Russell J. deLucia, partial beneficial owner of account 1-ZA105-3 . Case No 08-01789-BRL N
" U.S. Bankruptey Court for the Southern District of New York
\
CUSTONMER CLAIM 1 Claim Number: 012793
( J—
T REGEIVED
Date Received
—JtN-2 9 2008

BERNARD L. MADOFF INVESTMENT SECURITIES LLC (BLMIS)
In Liquidation DECEMBER 11, 2008

Name of Customer: ____  Russell J. delLucia

Mailing Address: REDACTED

City: _ REDACTED State: ~ REDACTED  zZjp: REDACTED
Telephone: REDACTED

Account No.: The customer is the partial beneficial owner of Account 1-ZA105-3, and is
filing this claim as an individual account based on SIPC Rule 101(b) and other factors
REDACTED
Taxpayer 1.D. Number (Social Security No.): __

NOTE: This individual claim represents my beneficial owner’s claim for my individual account
within the overall account as a Customer pursuant to SIPC Rule 101(b). A separate claim for the
overall account 1-ZA015-3 has also been filed, as an alternative, in the event that this and the other
(dLA Retirement Plan) individual accounts within the overall account are not so recognized. -This
separate overall 1-ZA015-3 claim also provides a total accounting of me and the other partial
beneficial owner in order to enable addressing these individual claims. This claim is being filed
fogether in the same package as the overall account claim.

BACKGROUND INFORMATION:

As stated on my overall account claim, I began investing with BLMIS in 1992. Because
BLMIS limited access by new customers, I agreed to act as nominee for others. Currently, I am the
nominee for only the 401k retirement plan “dLA Retirement Plan” of deLucia and Associates, Inc.
(dLA) which is the beneficial owner of an interest in the account. dLA is a small business of which
I am the majority owner, and the other owner agreed with this arrangement.

Records were maintained of the portions of the account allocable to each beneficial owner: 1
and the dLA Retirement Plan. Each year, each beneficial owner’s share of the overall account’s
profits was allocated in proportion to beneficial owner’s deposits, withdrawals and previous profits.
Each year, the dLA Retirement Plan, the other beneficial owner, received a 1099B and/or 1099DIV
for its share of the profits from “R. deLucia, nominee for Madoff”. These profits that I (as
nominee) allocated to the dLA Retirement Plan were reported to the IRS via Form 1096. On my tax
returns, my profits were the difference between the total profits for the overall account reported by
BLMIS and the profits for which I was the nominee for the dLA Retirement Plan.

NOTE: BEFORE COMPLETING THIS CLAIM FORM, BE SURE TO READ CAREFULLY THE ACCOMPANYING
INSTRUCTION SHEET. A SEPARATE CLAIM FORM SHOULD BE FILED FOR EACH ACCOUNT AND, TO RECEIVE
THE FULLPROTECTION AFFORDED UNDER SIPA, ALL CUSTOMER CLAIMS MUST BE RECEIVED BY THE
TRUSTEE ON OR BEFORE March 4, 2009. CLAIMS RECEIVED AFTER THAT DATE, BUT ON OR BEFORE July 2,
2009, WILL BE SUBJECT TO DELAYED PROCESSING AND TO BEING SATISFIED ON TERMS LESS FAVORABLE
TO THE CLAIMANT. PLEASE SEND YOUR CLAIM FORM BY CERTIFIED MAIL - RETURN RECEIPT REQUESTED.
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Russell J. deLucia, partial beneficial owner of account 1-ZA105-3 2/6

kkkkkkhkkkkkhkkkkkkkkikkkkkkikkkkkkkkikkikkkkkkkkihkkhkhkhkihkkkkkhkkkkkkkkkkk

1. Claim for money balances as of December 11, 2008 based on partial beneficial
owner’s share of account value as of November 30, 2008 statement:

a. The Broker owes me a Credit (Cr.) Balance of $ 883,089.30
based on my legitimate expectations as a customer of BLMIS.

b. | owe the Broker a Debit (Dr.) Balance of $ 0

c. If you wish to repay the Debit Balance, please insert the amount you wish to repay and
attach a check payable to "Irving H. Picard, Esq., Trustee for Bernard L. Madoff
Investment Securities LLC." If you wish to make a payment, it must be enciosed
with this claim form.

d. If balance is zero, insert "None." $

2. Claim for securities as of December 11, 2008 based on Noyember 30, 2008

statement:
PLEASE DO NOT CLAIM ANY SECURITIES YOU HAVE IN YOUR POSSESSION.

YES NO
a. The Broker owes me securities X
b. | owe the Broker securities X
c. If yes to either, please list below:

Number of Shares or
Face Amount of Bonds
Date of Transaction ~ Name of Security The Broker Owes Me | Owe the Broker
(trade date) (Long) (Short)

- See Attachment 1 with the first page of the November 30, 2008 statement for Account 1-
ZA104-3. The full statement can be provided and is provided with my separate
overall account filing.

Proper documentation can speed the review, allowance and satisfaction of your claim and shorten the time required to
deliver your securities and cash to you. Please enclose, if possible, copies of your last account statement and purchase
or sale confirmations and checks which relate to the securities or cash you claim, and any other documentation, such as
correspondence, which you believe will be of assistance in processing your claim. In particular, you should provide all
documentation (such as cancelled checks, receipts from the Debtor, proof of wire transfers, etc.) of your deposits of cash
or securities with the Debtor from as far back as you have documentation. You should also provide all documentation or
information regarding any withdrawals you have ever made or payments received from the Debtor.

- See Attachment 2 with list of annual deposits and withdrawals as well as the
profits reported on personal income tax returns. | may be able to provide
additional information if requested and reserve the right to provide additional
information that might be iocated or obtained. Please see my separate overall
account filing for 1-ZA104-3 for this claim’s share of the overall account.

Please explain any differences between the securities or cash claimed and the cash balance and securities positions on
your last account statement. If, at any time, you complained in writing about the handling of your account to any person
or entity or regulatory authority, and the complaint relates to the cash and/or securities that you are now seeking, please
be sure to provide with your claim copies of the complaint and all related correspondence, as well as copies of any
replies that you received.
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PLEASE CHECK THE APPROPRIATE ANSWER FOR ITEMS 3 THROUGH 9.

NOTE: IF "YES™ IS MARKED ON ANY ITEM, PROVIDE A DETAILED EXPLANATION ON A
SIGNED ATTACHMENT. IF SUFFICIENT DETAILS ARE NOT PROVIDED, THIS CLAIM FORM
WILL BE RETURNED FOR YOUR COMPLETION.

YES NO

3. Has there been any change in your account since
December 11, 20087 If so, please explain. X

4. Are you or were you a director, officer,

partner, shareholder, lender to or capital

contributor of the broker? X
5. Are or were you a person who, directly or

indirectly and through agreement or

otherwise, exercised or had the power to

exercise a controlling influence over the ,

management or policies of the broker? X

6. Are you related to, or do you have any

business venture with, any of the persons

specified in "4" above, or any employee

or other person associated in any way

with the broker? If so, give name(s). X

7. Is this claim being filed by or on behalf

of a broker or dealer or a bank? If sq,

provide documentation with respect to

each public customer on whose behalf you -
are claiming. X

8. Have you ever given any discretionary

authority to any person to execute

securities transactions with or through

the broker on your behalf? Give names,

addresses and phone numbers. X

9. Have you or any member of your family

ever filed a claim under the Securities

Investor Protection Act of 19707 if

so, give name of that broker. ' X
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Please list the full name and address of anyone assisting you in the preparation of this
claim form:
f Michael C. Lesser, 54 Forest Street, Sherborn, MA 01770

Customer reserves the right to supplement and/or amend this claim
with additional supporting materials as necessary or available,
including claims for implied returns or other issues as appropriate.

If you cannot compute the amount of your claim, you may file an estlmated claim. In that case, please
indicate your claim is an estimated claim. .

IT IS A VIOLATION OF FEDERAL LAW TO FILE A FRAUDULENT CLAIM.
CONVICTION CAN RESULT IN A FINE OF NOT MORE THAN $50,000 OR
IMPRISONMENT FOR NOT MORE THAN FIVE YEARS OR BOTH.

THE FOREGOING CLAIM IS TRUE AND ACCURATE TO THE BEST OF MY
INFORMATION AND BELIEF.

. | o
Customer Signaturezw | Date: @2 Jere o9

Russell J. deMcid)

(If ownership of the account is shared, all must sign above. Give each owner's name,
address, phone number, and extent of ownership on a signed separate sheet. If other than
a personal account, e.g., corporate, trustee, custodian, etc., also state your capacity and
authority. Please supply the trust agreement or other proof of authority.)

This customer claim form must be completed and mailed promptly, together with
supporting documentation, etc. to:

Irving H. Picard, Esq.,
Trustee for Bernard L. Madoff Investment Securities LLC
Claims Processing Center
2100 McKinney Ave., Suite 800
Dallas, TX 75201
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